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CHAPTER  XV 

PRINCIPLES    OF     RESCISSION     APPLIED     TO     PARTICULAR 
CLASSES   OF  CONTRACTS 

§  332.  Executed  and  Executory  Contracts. 

333.  Contracts  with  Government  or  Municipal  Corporations. 

334.  Maritime  Contracts. 

335.  Contracts  of  Brokerage  and  Agency. 

336.  Same;    Agency  for  Definite  Time. 

337.  Same;    Revocation  by  Operation  of  Law  or  for  Cause. 

338.  Same;   Notice  of  Revocation  of  Agency. 

339.  Same;    Reimbursement  or  Compensation  of  Agent. 

340.  Same;    Repudiation  or  Rescission  by  Agent. 

341.  Same;    Agency  or  Power  Coupled  with  an  Interest 

342.  Contracts  of  Suretyship  and  Guaranty. 

343.  Partnerships. 

344.  Contract  or  Engagement  to  Marry. 

345.  Marriage  as  Executed  Contract. 

346.  Slubscriptions  for  Corporate  Stock;    Release  or  Withdrawal. 

347.  Same ;    Rescission  for  Fraud  or  False  Representations. 

348.  Same;    Representations  by  Officers,  Agents,  and  Promoters. 

349.  Same;    False  Statements  in  Prospectus. 

350.  Same ;    False  Statements  as  to  Other  Subscriptions. 

351.  Same ;   Promissory  Representations  and  Statements  of  Opin- 

ion. 

352.  Same ;   Effect  of  Bankruptcy  or  Insolvency  of  Company. 

353.  Subscriptions  to  Charitable,  Philanthropic,  and  Business  En- 

terprises. 

354.  Contracts  for  Work  or  Hire  of  Services. 

355.  Tenure  of  Office,  Public  and  Private. 

356.  Resolutions  and  Contracts  of  Directors  of  Corporations. 

357.  Contract  or  Notice  of  Rescission  may  be  Rescinded. 

§  332.  Executed  and  Executory  Contracts. — When  a 
contract  has  become  executed  by  complete  performance  on 
both  sides,  it  cannot  be  rescinded  by  either  of  the  parties 
without  legally  sufficient  cause,  or  against  the  opposition  of 
the  other.^  Relief  may  be  had  in  equity,  even  against  a 
fully  executed  contract,  but  only  on  showing  a  conclusive 
ground  for  its  rescission,^  affecting  the  very  substance  of 

1  Noble  V.  Noble,  2G  Ark.  317 ;  Bree  v.  Wheeler,  4  Cal.  App.  109, 
87  Pac.  255;  Sovereign  v.  Ortmann,  47  Mich.  181,  10  N.  W.  191; 
People  V.  Sohmer,  207  N.  Y.  450,  101  N.  E.  164;  White  v.  White, 
5  J.  J.  Marsh.  (Ky.)  444. 

2  Bawden  v.  Taylor,  166  111.  App.  443. 
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the  contract  or  the  capacity  of  the  party  to  make  it,^  in 
fact,  one  of  the  recognized  grounds  which  permit  the 
interference  of  a  court  of  equity  in  such  cases,  such  as 
fraud,  false  representations  or  deceit,  mistake  in  matter 
of  fact,  duress,  undue  influence,  or  the  insanity  or  other  dis- 
ability of  the  contracting  party  who  seeks  relief.^  And 
even  where  the  contract  has  been  only  partially  performed, 
still,  if  conditions  are  so  changed  that  the  parties  cannot  be 
restored  to  their  original  situation,  it  cannot  be  rescinded 
by  one  of  them  on  his  own  initiative. °  But  there  are  cer- 
tain classes  of  executory  contracts  which  may  be  rescinded 
by  either  party  at  will,  and  these  are  chiefly  such  as  con- 
template continuous  or  repeated  action,  but  specify  no  lim- 
it of  time  for  the  duration  of  the  contract.  Thus,  a  contract 
between  two  railroad  companies  by  which  the  one  allows 
the  other  to  use  its  freight  depot  and  tracks  in  consideration 
of  the  payment  of  rent  at  a  fixed  rate  per  ton  and  per  car, 
without  any  provision  as  to  the  length  of  time  the  con- 
tract is  to  remain  in  force  may  be  rescinded  by  either  party 
at  any  time  on  reasonable  notice."  So,  where  a  contract 
provides  that  one  party  shall  have  "the  exclusive  right  to 
sell  the  products  of  the  other  within  a  certain  territory, 
and  does  not  specify  a  definite  time  or  prescribe  conditions 
which  shall  determine  the  duration  of  the  agency,  it  is  with- 
in the  power  of  either  party  to  terminate  it  at  any  time.' 

§  333.  Contracts  with  Government  or  Municipal  Corpo- 
rations.: — The  fact  that  one  of  the  parties  to  a  contract  is 
the  United  States,  a  state,  or  a  municipal  corporation  makes 
no  difference  whatever  in  the  relative  rights  of  the  parties 
with  regard  to  the  rescission,  abandonment,  or  avoidance 

8  Thompison  v.  Jadison,  3  Eand.  (Va.)  504,  15  Am.  Dec.  721. 

i  Foster  v.  Gressett,  29  Ala.  393 ;  Baker  v.  Maxwell,  09  Ala.  558, 
14  South.  468;  Beebe  v.  Swartwout,  3  Oilman  (8  iIU.)  162;  Swart- 
wood  V.  Chance,  131  Iowa,  714,  109  N.  W.  297 ;  Sloan  v.  Stevenson, 
24  Iva.  Ann.  278 ;  Irvine  v.  Marshall,  7  Minn.  286  (Gil.  216) ;  Green 
V.  Thompson,  37  N.  C.  365;  Rockafellow  v.  Baker,  41  Pa.  319,  SO 
Am.  Dec.  624 ;    Mueller  v.  Cook,  126  Wis.  504,  105  N.  "W.  1054. 

5  State  V.  McCauley,  15  Cal.  429. 

6  Chattanooga,  R.  &  C.  R.  Co.  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
(C.  C.)  44  Fed.  456. 

'  Press  Pub.  Co.  v.  Reading  News  Agency,  44  Pa.  Super.  Ct.  428. 
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of  the  contract  for  cause.  When  the  United  States,  for  ex- 
ample, enters  into  a  contract  with  any  individual,  it  does  so 
in  its  business  capacity  rather  than  its  capacity  as  a  sov- 
ereign, and  is  understood  to  relinquish  the  prerogatives  of  a 
sovereign  so  far  as  concerns  the  particular  transaction. 
Hence  in  all  matters  relating  to  or  growing  out  of  the  con- 
tract, the  government  is  bound  by  the  same  rules  and  prin- 
ciples of  law  which  would  be  applicable  to  a  private  per- 
son, and  it  has  no  rightful  power  to  repudiate,  rescind,  or 
abrogate  its  contract,  except  in  the  cases  where  that  course 
would  be  legally  permissible  in  the  case  of  a  private  con- 
tractor.' On  the  other  hand,  one  contracting  with  the 
general  government  has  the  same  rights  against  it,  in 
respect  to  these  matters,  that  he  would  have  against  an- 
other private  party.  Thus,  where  persons  contracted  to 
repair  a  dam  for  the  United  States,  and  it  was  positively 
stated  in  the  specifications,  contrary  to  the  actual  fact,  that 
the  existing  dam  was  backed  with  broken  stone  and  other 
material,  it  was  held  that  they  might  recover  from  the  gov- 
ernment the  damages  incurred  in  consequence  of  the  mis- 
representation.® So  the  private  contractor  may  rescind  on 
account  of  a  material  mutual  mistake  of  fact.  One  who  had 
contracted  to  carry  the  mails  between  two  towns,  and  who 
had  entered  upon  the  performance  of  his  contract,  discov- 
ered that  the  post  office  at  one  of  the  towns  had  been  dis- 
continued before  the  making  of  the  contract,  and  that  this 
would  make  it  necessary  for  him  to  carry  the  mails  for  that 
place  to  a  third  town,  which  could  only  be  done  by  ferrying 
across  a  wide  river.  Having  asked  for  additional  compen- 
sation, which  was  refused,  it  was  held  that  he  was  justified 

8  TJnited  States  v.  Barker,  12  Wheat.  559,  6  L.  Ed.  728 ;  Clark  v. 
United  States,  6  Wall.  543,  18  L.  Ed.  916;  Smoot's  Case,  15  Wall. 
36,  21  L.  Ed.  107;  Amoskeag  Mfg.  Co.  v.  United  States,  17  Wall. 
592,  21  L.  Ed.  715;  United  States  v.  Bostwick,  94  U.  S.  53,  24  L. 
Ed.  65 ;  United  States  v.  Smith,  94  U.  S.  214,  24  L.  Ed.  115 ;  Chicago 
&  N.  W.  R.  Co.  V.  United  States,  101  U.  S.  6S0,  26  L.  Ed.  S91 ; 
United  StKV?.  v.  Clark,  138  Fed.  201,  70  C.  C.  A.  5.S4;  United  States 
V.  Detroit  'J  'mber  &  Limiber  Co.,  131  Fed.  6GS,  67  C.  C.  A.  1;  Mann 
T.  United  blutes,  3  Ct.  CI.  401;  Mason  v.  United  States,  6  Ct.  CI. 
57;    United  States  v.  Flint,  4  Sawy.  42,  Fed.  Cas.  No.  15,121. 

0  Hollerbacli  v.  United  States,  233  U.  S.  165,  34  Sup.  Ct.  553,  58 
L.  Ed.  898. 
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in  abandoning  his  contract  and  incurred  no  liability  to  the 
government  by  so  doing.^°  And  again,  as  private  parties 
contracting  together  may  reserve  the  right  to  terminate  or 
avoid  the  contract,  so  the  government  may  make  a  similar 
reservation  of  the  right  to  cancel  or  discontinue  a  contract 
into  which  it  enters,  with  this  difference,  that  the  reserva- 
tion by  the  government  may  be  contained  either  in  the  ad- 
vertisement for  bids  or  in  the  acts  of  Congress  and  depart- 
mental regulations  applicable  to  the  subject,  at  least  if 
these  last  are  incorporated  in  the  contract  explicitly  or  by 
reference.  On  this  ground,  the  exercise  by  the  Postmaster 
General  of  his  reserved  authority  to  discontinue  a  contract 
for  the  carriage  of  the  mails  cannot  be  reviewed  by  the 
courts,  in  the  absence  of  bad  faith  or  a  fraudulent  motive 
on  his  part.^^ 

The  same  rules  apply  to  contracts  made  with  a  state. 
Neither  the  state  nor  its  officers  have  any  other  right  to 
rescind  or  repudiate  its  contracts  than  would  pertain  to  a 
private  individual  in  the  same  circumstances.^^  "The  state, 
in  all  its  contracts  and  dealings  with  individuals,  must  be 
adjudged  and  abide  by  the  rules  which  govern  in  deter- 
mining the  rights  of  private  citizens  contracting  and  deal- 
ing with  each  other.  There  is  not  one  law  for  the  sover- 
eign and  another  for  the  subject,  but  when  the  sovereign 
engages  in  business  and  the  conduct  of  business  enterprises 
and  contracts  with  individuals,  although  an  action  may  not 
lie  against  the  sovereign  for  a  breach  of  the  contract,  when- 
ever the  contract  in  any  form  comes  before  the  courts,  the 
rights  and  obligations  of  the  contracting  parties  must  be 
adjusted  upon  the  same  principles  as  if  both  contracting 


10  United  States  v.  Oharles,  74  Fed.  142,  20  C.  C.  A.  346. 

11  Miller  V.  United  States,  233  U.  S.  1,  34  Sup.  Ct.  570,  58  L.  Ed. 
823. 

12  Davis  V.  Gray,  16  Wall.  203,  232,  21  L.  Ed.  447 ;  Mountain  Cop- 
per Co.  V.  United  States,  142  Fed.  C2.5,  73  C.  C.  A.  621;  Harley  v. 
United  States,  39  Ct.  CI.  105;  Patton  v.  Gilmer,  42  Ala.  548,  9-1 
Am.  Dec.  666;  Union  Trust  Co.  v.  State,  154  Cal.  716,  99  Pac.  183, 
24  L.  R.  A.  (N.  S.)  1111;  Carr  v.  State,  127  Ind.  204,  2Q  N.  B.  778, 
22  Am.  St.  Rep.  624;  Franklin  County  Court  v.  Deposit  Bank  of 
Frankfort,  87  Ky.  370,  9  S.  W.  212;  Boston  Molasses  Co.  v.  Com- 
monwealth, 193  Mass.  387,  79  N.  B.  827. 
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parties  were  private  persons.  Both  stand  upon  equality 
before  the  law,  and  the  sovereign  is  merged  in  the  dealer, 
contractor,  and  suitor."  ^^  And  again,  the  state  "must  be 
governed  by  the  same  rules  of  common  honesty  and  justice 
which  bind  individuals.  It  is  for  its  interest  that  its  con- 
tracts should  be  binding  upon  all  the  parties  thereto.  If 
it  can  at  pleasure  violate  or  abandon  its  contracts,  in  the 
absence  of  any  stipulation  authorizing  it  to  do  so,  there 
will  be  such  uncertainty  and  risk  attending  all  its  contracts 
that  it  will  go  into  the  market  for  work  and  materials  at 
a  great  disadvantage."  ^*  For  example,  where  a  statute 
requires  a  board  of  state  officers  to  award  contracts  for 
supplies  for  the  state  to  the  lowest  responsible  bidder,  and 
the  board  regularly  accepts  a  bid  for  supplies,  its  action  in 
subsequently  attempting  to  rescind  the  contract  because 
the  bidder  is  shown  to  be  a  corporation  employing  non- 
union workmen  and  hostile  to  labor  organizations  is  void.^° 
I'ut  if  supplies  furnished  to  a  state  are  fraudulently  repre- 
sented to  be  of  higher  quality  than  they  are,  the  state  has 
the  same  remedy  that  an  individual  would  have  by  rescind- 
ing the  contract  or  recovering  damages.^"  And  equity  has 
jurisdiction  of  an  information  by  the  state  to  cancel  a  lease 
of  state  lands  under  water  for  misrepresentations  on  the 
part  of  the  lessee  that  he  was  the  owner  of  the  shore  front, 
on  which  the  lease  was  conditioned.'^^  It  should  be  ob- 
served that  a  law  of  the  state  offering  a  bounty  for  any  par- 
ticular kind  of  services  to  be  rendered  is  an  offer  of  a  con- 
tract to  any  person  who  will  accept  its  terms.  But  a  con- 
tract of  this  sort  does  not  become  complete  and  binding 
until  it  is  accepted  by  an  individual  and  the  work  begun  or 
the  services  rendered.  Until  that  is  done,  the  mere  offer 
on  the  part  of  the  state  may  be  withdrawn,  but  not  so  after 
it  has  been  acted  on  in  a  specific  instance.'* 

13  People  V.   Stephens,  71  N.  Y.  .527,  549. 

14  Danolds  v.  State,  89  N.  T.  36,  42  Am.  Rep.  277. 

.  10  State  V.  Toole,  26  Mont.  22,  66  Pac.  496,  55  b.  R.  A.  644,  91 
Am.  St.  Rep.  3S6. 

18  People  V.  O'Brien,  157  App.  Div.  119,  141  N.  T.  Supp.  1046. 

17  Mt.  Zion  Sanctuary  v.  Morris  &  Cummings  Dredging  Co.,  69  N. 
J.  Eq.  829,  63  Atl.  9S5. 

18  Welcli  V.  Cook,  97  U.  S.  541,  24  L.  Ed.  1112. 
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The  ordinary  rules  governing  the  rescission  of  contracts 
are  also  applicable  to  contracts  made  by  counties,  cities, 
and  other  municipal  corporations.^*  Thus,  a  municipal  cor- 
poration has  no  lawful  right  to  repudiate  or  rescind  a  valid 
contract  which  it  has  lawfully  entered  into  for  the  purchase 
of  property,  the  supply  of  commodities  needed  for  munici- 
pal purposes,  or  of  gas,  water,  or  electric  light  for  municipal 
use,  or  the  employment  of  persons  to  act  for  it  in  a  business 
capacity,  not  being  public  officers  or  agents.  For  contracts 
of  this  kind  are  not  made  in  the  exercise  of  the  govern- 
mental powers  of  the  municipality,  but  of  its  proprietary 
or  business  powers,  and  are  governed  by  the  rules  applica- 
ble to  contracts  made  by  individuals  or  business  corpora- 
tions. Such  a  contract,  when  fairly  made,  without  fraud  or 
imposition  on  the  part  of  the  other  party,  and  without  mis- 
conduct or  bad  faith  in  the  officers  acting  in  behalf  of  the 
municipality,  and  which  is  not  unreasonable,  cannot  be  re- 
pudiated by  the  municipality  after  the  other  party  has  ex- 
pended money  or  labor  in  reliance  on  it,  and  so  long  as  he 
complies  with  its  provisions.^"  Even  though  a  contract  be- 
tween a  municipal  corporation  and  a  water  company,  for 
instance,  granting  to  the  latter  the  exclusive  right  to  fur- 
nish water  to  the  city  and  its  inhabitants,  runs  for  an  un- 
reasonable and  unlawful  length  of  time,  and  requires  pay- 
ment at  an  unreasonable  and  exorbitant  rate,  still  it  will 
not  be  canceled  by  a  court  of  equity  without  a  showing  of 
some  matter  specially  calculated  to  invoke  the  jurisdiction 
of  equity.''^     But  where  a  private  company  undertaking  to 


19  Chapman  v.  Douglass  County,  107  U.  S.  348,  2  Sup.  Ct.  62,  27  L. 
Ed.  378;  McDanlel  v.  Yuba,  14  Cal.  444;  Carroll  County  Com'rs  v. 
O'Connor,  137  Ind.  622,  35  N.  E.  1006,  37  N.  E.  16;  Weir  v.  State, 
96  Ind.  311;  Orleans  County  Sup'rs  v.  Bowen,  4  Lans.  (N.  T.)  24; 
McCoy  v.  Harnett,  53  N.  0.  272;  Despard  v.  Pleasants  County,  23 
W.  Va.  318. 

20  Little  Falls  Electric  &  Water  Co.  v.  City  of  Little  Falls  (C.  O.) 
102  Fed.  663 ;  Omaha  Water  Co.  v.  Omaha,  162  Fed.  225,  89  C.  C.  A. 
205,  15  Ann.  Cas.  -198 ;  Lima  Gas  Co.  v.  Lima,  4  Ohio  dr.  Ct.  R.  22 ; 
Galveston  v.  Morton,  58  Tex.  409.  See  Wilmington  v.  Bryan,  141 
N.  O.  666,  54  S.  E.  543. 

21  Seymour  Water  Co.  v.  City  of  Seymour,  163  Ind.  120,  70  N.  E. 
514 ;  United  States  Waterworks  Co.  v.  Borough  of  Du  Bols,  176  Pa. 
439,  35  Atl.  251. 
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supply  a  city  with  a  continuous  and  adequate  supply  of 
water,  or  of  illuminating  gas  or  electricity,  breaches  its 
contract  by  failing  and  neglecting  to  furnish  the  stipulated 
supply,  the  municipality  has  the  right  to  invoke  the  aid 
of  a  court  of  equity  to  enforce  the  rescission  of  the  con- 
tract, since  the  remedy  at  law  by  an  action  for  damages  is 
in  such  cases  wholl)'  inadequate. ^^  It  must,  however,  act 
with  reasonable  promptness,  and  may  be  held  to  have  waiv- 
ed its  right  to  terminate  the  contract  by  delaying  until 
after  the  contractor  has  incurred  large  expenses  in  en- 
deavoring to  bring  the  plant  up  to  the  required  capacity  or 
in  rebuilding  a  plant  destroyed  by  fire.^^ 

For  similar  reasons  it  is  held  that  where  a  municipality 
has  issued  bonds  and  has  paid  the  interest  on  them  for  a 
number  of  years,  without  questioning  their  validity,  a  court 
of  equity  will  not,  at  the  instance  of  the  municipality,  can- 
cel them  in  the  hands  of  an  innocent  purchaser  for  value, 
even  though  they  are  actually  invalid. °*  And  where  a  town, 
by  vote  taken  in  town  meeting,  has  ratified  the  doings  of 
the  selectmen  in  borrowing  money  and  giving  a  note  there- 
for in  behalf  of  the  town,  it  cannot  at  a  subsequent  meeting 
rescind  such  ratification.^'*  So,  a  municipal  council,  after 
allowing  claims  against  the  city  •\\'ith  no  effort  to  investi- 
gate them,  cannot  order  an  investigation  and  rescind  their 
action  and  recover  back  the  money  paid,  because  of  facts 
which  they  did  not  know,  but  which  they  might  have  as- 


22  City  of  Columbus  v.  Mercantile  Trust  &  Deposit  Co.,  218  U.  S. 
645,  31  Sup.  Ct.  105,  54  L.  Ed.  1193.  See  Mills  v.  aty  of  Osawa- 
tomle,  59  Kan.  463,  53  Pac.  470;  Kalberg  v.  Meade,  50  Wash.  2es, 
97  Pac.  59.  Compare  Seymour  Water  Co.  v.  City  of  Seymoiir,  163 
Ind.  120,  70  N.  E.  514,  holding  that  rescission  of  a  franchise  granted 
by  a  city  to  a  water  company,  in  acceptance  of  which  the  water 
company  agreed  to  furnish  a  certain  pressure  for  fire  protection,  and 
to  furnish  water  fit  for  domestic  purposes,  will  not  be  decreed  by  a 
court  of  equity  on  the  ground  that  the  company  has  not  complied 
with  its  contract  in  these  respec-ts,  since  the  city  has  an  adequate 
remedy  at  law  by  mandamus  to  compel  the  water  company  to  ful- 
fill the  conditions  of  its  contract. 

23  Mills  V.  City  of  Osawatomle,  59  Kan.  463,  53  Pac.  470. 

2  4  Town  of  Cherry  Creek  v.  Becker,  123  N.  Y.  161,  25  N.  E,  369. 
And  see  Powell  v.  City  of  Louisville,  141  Fed.  960,  73  0.  C.  A.  276. 
26  Brown  v.  Winterport,  79  Me.  305,  9  Atl.  844. 
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certained  by  reasonable  diligence.''"  But  a  municipal  cor- 
poration may  have  its  grant  or  contract  set  aside  on  the 
ground  of  fraud,  provided  it  is  in  a  position  to  do  equity 
by  restoring  the  other  party  to  his  former  situation.-^  And 
rescission  is  justified  where  it  appears  that  a  party  has 
obtained  a  contract  to  do  work  for  a  county  or  municipality 
by  means  of  bribery  or  corruption  or  by  arranging  to  stifle 
competition,^*  or  that  he  is  proceeding  to  carry  out  the 
contract  in  a  manner,  or  by  means,  forbidden  by  the  statute 
law  of  the  state, ^^  or  where  the  municipality  has  expressly 
reserved  the  right  to  discontinue  and  annul  the  contract 
whenever  it  appears  that  the  contractor  has  failed  to  com- 
ply with  its  terms  and  conditions.*"  But  a  court  will  not 
set  aside  a  contract  by  a  municipal  corporation  for  the  pur- 
chase of  property,  which  has  been  delivered  to  it,  on  the 
mere  ground  that  it  made  a  bad  bargain  and  paid  more 
than  the  property  was  worth,  and  that  the  action  of  the  city 
council  in  authorizing  the  contract  was  dictated  by  im- 
proper motives.*^  And  conversely,  one  contracting  to  do 
work  for  a  municipal  corporation  is  not  entitled  to  a  re- 
scission of  the  contract  merely  because  he  finds  conditions 
more  difficult  or  the  work  harder  or  more  expensive  than 
he  expected,  where  he  was  not  in  any  way  deceived  or  mis- 
led by  the  officers  of  the  municipality.*^ 

It  should  be  added  that  a  license  granted  by  a  state  or  a 
municipality,  authorizing  the  grantee  to  do  some  act  or 
engage  in  some  occupation  which  would  be  unlawful  with- 
out such  permission,  is  not  a  contract,  and  is  not  granted  in 
the  exercise  of  business  powers,  but  of  governmental  pow- 
ers.    Hence  it  is  not  subject  to  the  rules  which  govern 

26  Advertiser  &  Tribune  Co.  v.  Detroit,  43  Mich.  116,  5  N.  W.  72; 
Wayne  Co.  v.  Randall,  43  Mich.  137,  5  N.  W.  75 ;    McArtlrar  v.  Luce, 

43  Mich.  435,  5  N.  W.  451,  38  Am.  Rep.  204. 
2  7  Oakland  v.  Carpentler,  21  Cal.  642. 

2  8  Jennings  County  Coni'rs  v.  Verbarg,  63  Ind.  107. 
2  9  Portland  v.  Baker,  8  Or.  356. 

80  Bietry  v.  New  Orleans,  24  La.  Ann.  21.  And  see  Powers  t. 
Tonkers,  114  N.  Y.  145,  21  N.  B.  132. 

SI  City  of  New  Orleans  v.  "Warner,  175  U.  S.  120,  20  Sup.  Ct.  44. 

44  L.  Ed.  96. 

82  Sanitarj'  District  of  Chicago  v.  Ricker,  91  Fed.  833,  34  O.  C. 
A  91. 
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ordinary  contracts,  but  may  be  revoked,  annulled  by  subse- 
quent legislation,  or  subjected  to  additional  restrictions, 
even  though  granted  for  a  specific  time,  and  even  though  a 
fee  or  other  consideration  was  paid  for  it."^ 

§  334.  Maritime  Contracts. — The  rule  of  caveat  emptor 
applies  to  the  sale  and  purchase  of  a  ship,  at  least  in  so  far 
as  that  the  purchaser  is  under  the  duty  of  making  an  exam- 
ination for  himself  and  exercising  his  own  judgment  as  to 
the  condition  of  the  vessel,  and  he  cannot  rescind  because 
of  faults  or  imperfections  which  were  patent  and  could  have 
been  discovered  by  such  inspection.^*  But,  at  least  accord- 
ing to  the  doctrines  of  the  civil  law,  the  seller  of  an  article 
impliedly  warrants  it  against  any  secret  or  hidden  defects, 
and  hence  where  one  buys  a  ship,  which  is  parth^  in  lad- 
ing at  the  time,  and  on  commencing  the  voyage  she  proves 
to  be  rotten  and  unseaworth}',  he  may  counterclaim  dam- 
ages against  the  price. ^"^  And  where  a  ship-builder  con- 
structs a  vessel  on  the  order  of  a  purchaser,  there  is  an 
implied  warranty  that  she  shall  be  fit  for  service  generally 
or  for  the  particular  service  for  which  she  is  intended,  if 
that  was  stated  to  the  builder,  and  this  includes  both  ma- 
terials and  workmanship.'"  Where  a  vessel  is  sold  "with 
all  faults,"  this  means  faults  which  a  ship  may  have  "con- 
sistently with  being  the  thing  described,"  and  hence  where 
a  vessel  was  advertised  for  sale  as  "copper  fastened," 
and  it  proved  that  she  was  only  partially  copper  fasten- 
ed,  and   would   not  be   called   in   the   trade    a  copper-fas- 

3  3  Stone  V.  Mississippi,  101  U.  S.  S14,  2.^5  L.  Ed.  1079;  Boyd  v.  Ala- 
bama, 94  U.  S.  645,  24  I^  Ed.  302 ;  Moore  v.  Indianapolis,  120  Ind. 
483,  22  N.  E.  424 ;  Fell  v.  State,  42  Md.  Tl,  20  Am.  Rep.  S3 ;  People 
V.  Flynn,  184  N.  Y.  579,  77  N.  B.  1194 ;  Portland  v.  Cook,  48  Or.  550, 
87  Pac.  772,  9  D.  R.  A.  (N.  S.)  733. 

3*  Sanford  &  Brool<s  Co.  v.  Columbia  Dredging  Co.,  177  Fed.  878, 
101  C.  C.  A.  92 ;  The  Sam  Slick,  1  Sprague,  289,  Fed.  Gas.  No.  12,283. 
As  to  the  application  of  the  rule  of  caveat  emptor  to  sales  of  per- 
sonal property  generally,  see,  supra,  §§  61,  64,  113,  178. 

35  Bulkley  v.  Honold,  19  How.  390,  15  L.  E<i.  663.  As  to  latent 
defects  in  personal  property  sold,  generally,  see,  supra,  §§  04,  123. 

3  6  Cunningham  v.  Hall,  4  Allen  (Mass.)  268.  As  to  the  implied 
warranty  of  fitness  for  use  where  article  is  sold  by  the  manu- 
facturer or  producer  of  it,  or  is  specially  made  to  order  for  the  cus- 
tomer, see,  supra,  §§  ISO,  190. 
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tened  vessel,  it  was  held  that  the  seller  was  liable  as 
for  a  breach  of  warranty. ''  But  where  a  vessel  is  ex- 
plicitly sold  "with  all  faults,"  the  purchaser  cannot  re- 
pudiate his  contract  on  discovering  latent  defects,  al- 
though those  defects  were  known  at  the  time  to  the 
seller,  provided  the  latter  did  nothing  to  conceal  them 
from  the  purchaser.'*  On  the  other  hand,  if  the  seller 
takes  means  to  conceal  from  the  purchaser  faults  which  he 
knows  to  exist,  and  also  makes  a  false  statement  as  to  the 
condition  of  the  hull,  this  constitutes  a  fraud  which  will 
justify  rescission  of  the  sale.'" 

In  regard  to  charter  parties  or  contracts  of  afifreight- 
ment,  the  ordinary  rules  governing  the  rescission  of  con- 
tracts will  generally  be  found  applicable.  Thus,  neither 
party  is  at  liberty  to  abandon  the  contract  of  affreightment 
except  for  legal  cause  or  with  the  consent  of  the  other 
party.*"  Where  a  charterer,  without  justification,  refuses  to 
accept  the  vessel  when  tendered  for  loading,  or  fails  to  fur- 
nish a  cargo,  this  will  justify  the  owner  in  disregarding 
the  agreement  and  in  seeking  other  employment  for  his 
ship,*^  though  it  has  been  ruled  that  a  new  charter  for  the 
vessel  effected  by  the  owner  with  a  third  person,  in  these 
circumstances,  is  for  the  benefit  of  all  concerned,  and  is  not 
a  rescission  of  the  original  charter  in  such  sense  as  to  re- 
lease the  charterer  from  liability. ^^  And  the  owner  is  not 
bound  to  accept  the  charterer's  renunciation  of  the  contract, 
but  may  at  his  option  treat  it  as  still  in  force,  and  in  such 
case  he  is  not  required  to  accept  other  employment  for  the 
vessel  until  the  la)--  days  for  loading  allowed  by  the  charter 
have  expired  and  there  has  been  an  actual  breach  of  the 
contract  by  the  charterer.*'    In  one  of  the  cases,  it  appeared 

37  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240. 

38  Baglehole  v.  Walters,  3  Camp.  154;  Pdckering  v.  Dowson,  4 
Taunt.  779;    By  water  v.  Richardson,  1  Ad.  &  El.  508. 

3  0  Schneider  v.  Heath,  3  Camp.  506. 

*o  Clark  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (JIass.)  104,  13 
Am.  Dec.  400. 

41  The  Alida,  14  Phila.  (Pa.)  602;  Wilkie  v.  Schultz,  35  La.  Ann. 
491. 

•S2  Benson  v.  Atwood,  13  Md.  20,  71  Am.  Dec.  611. 

43  Cornwall  V.  Jloore  (D.  C.)  132  Fed.  868,  citing  Hochster  v.  De 
La  Tour,  2  El.  &  Bl.  678 ;    Avery  v.  Bowden,  5  El.  &  Bl.  714. 
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that  a  member  of  a  firm  of  ship-brokers  had  chartered  a  ves- 
sel to  carry  a  certain  kind  of  cargo,  but  was  unable  to  fur- 
nish the  cargo,  and  his  firm  rechartered  the  vessel  for  a 
cargo  of  a  ditTerent  character,  also  paying  to  the  ship  a  sum 
in  addition  to  the  freight  named  in  the  second  charter.  But 
it  was  held  that,  as  none  of  these  circumstances  showed 
that  the  master  agreed  that  the  second  charter  should  re- 
place the  first,  he  was  entitled  to  recover  damages  if  the  ves- 
sel was  delayed  or  the  freight  of  the  second  cargo  was  of 
less  value  than  the  first.**  But  a  contract  of  affreightment 
is  annulled  by  a  change  of  destination,  made  without  the  as- 
sent of  the  other  party.*° 

A  charter-party  implies  a  warranty  of  seaworthiness,  even 
if  it  is  not  expressed,  and  this  covers  visible  or  patent  faults 
as  well  as  latent  or  hidden  defects,  and  if,  in  consequence 
of  either,  the  ship  is  not  actually  seaworthy,  the  charterer 
may  rescind  and  refuse  to  accept  her,  or,  if  he  uses  her,  may 
recover  for  damages  to  cargo.***  And  the  owner  of  a  char- 
tered vessel  which  becomes  unseaworthy  on  the  voyage 
to  the  port  of  loading,  who  fails  to  report  her  disability  on 
her  arrival,  in  consequence  of  which  a  cargo  is  procured  or 
prepared  for  shipment,  is  liable  for  the  damage  legally  re- 
sulting to  the  charterer  from  such  inability  to  take  it  or 
from  delay  in  making  repairs.*^  But  the  hirer  of  a  vessel 
who  accepts  her  after  an  examination  or  inspection,  as  in 
compliance  with  the  terms  of  the  contract,  cannot  hold  the 
owner  to  an  implied  warranty  against  defects  which  were 
then  discoverable.  He  is  then  supposed  to  rely  on  his  own 
inspection,  is  charged  with  such  knowledge  as  it  ought  to 
have  brought  him,  and  cannot  complain  of  injury  resulting 
from  defects  which  he  passed  over  or  failed  to  discover,  if 
his  examination  was  not  in  an^^  way  interfered  with  or  ren- 
dered ineffective  by  the  practices  of  the  owner.*^     A  pro- 

*i  Cliamtierlaiii  v.  Pettit  (D.  r.)  49  Fed.  109. 

<6  Boyle  V.  Dickenson,  6  Mart.  N   S.  (La.)  102. 

40  Charles  Killam  &  Co.  t.  Monad  Fngineerlng  Co.  (D.  C.)  216 
Fed.  438 ;  Ye  Seng  Co.  v.  Corl>itt  (D.  C.)  9  Fed.  423";  Hubert  v.  lleck- 
nagel  (D.  C.)  13  Fed.  912;  MeCann  v.  Conery  (D.  C.)  11  Fed.  747; 
Kopitoff  V.  W.ilson,  1  Q.  B.  Div.  377. 

4  7  The  Ask  (D.  C.)  156  Fed.  67S. 

48  The  Presque  Isle  (D.  C.)  140  Fed.  202;  Philadelphia  &  G.  S.  S. 
Oo.  T.  MeCauldin,  202  Fed.  735,  121  C.  C.  A.  197 ;    Sanford  &  Brooks 
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vision  in  a  charter  party  that  the  charterer  may  cancel  it 
"if  the  vessel  fails  to  pass  a  satisfactory  survey"  is  intended 
for  the  purpose  of  determining  the  seaworthiness  of  the 
vessel  for  the  voyage  in  hull  and  equipment,  and  the  char- 
terer can  exercise  his  option  to  cancel  only  on  an  adverse 
report  of  his  surveyor  after  an  actual  survey,  which  it  is 
incumbent  on  him  to  have  made,  unless  prevented  by  the 
fault  of  the  owners.  And  the  charterer  is  not  justified  in 
canceling  merely  because  his  surveyor,  without  an  actual 
survey,  reports,  from  what  he  hears  of  the  age  of  the  vessel 
and  other  circumstances,  that  she  is  not  seaworthy. *°  So, 
under  a  time  charter,  warranting  the  vessel  to  be  tight, 
staunch,  strong,  and  in  every  way  fitted  for  the  service,  and 
giving  the  charterer  the  right  to  cancel  if  she  becomes  de- 
fective for  service,  she  is  not  required  to  be  perfect,  but  in 
good  condition  and  efficient  and  reasonably  safe  for  the 
service  which  is  required  of  her.^"  But  where  the  vessel, 
before  she  breaks  ground  for  a  voyage,  is  so  injured  by  a 
fire  that  the  cost  of  her  repairs  would  exceed  her  value 
when  repaired,  and  she  is  rendered  unseaworthy  and  inca- 
pable of  earning  freight,  a  contract  of  affreightment  for  the 
carriage  of  goods  by  her  to  a  foreign  port,  evidenced  by  a 
bill  of  lading  containing  the  usual  and  customary  excep- 
tions, and  providing  for  the  payment  of  the  freight  money 
on  the  delivery  of  the  goods  at  that  port,  is  thereby  dis- 
solved, so  that  the  shipper  is  not  liable  for  any  part  of  the 
freight  money. "^ 

In  case  of  the  sale  of  a  vessel,  her  size  and  carrying  ca- 
pacity are  matters  which  the  purchaser  must  ascertain  for 
himself,  and  he  cannot  repudiate  his  contract  because  he 
finds  her  actual  dimensions  and  burden  to  be  less  than 
stated  in  the  bill  of  sale.^^  And  so,  in  a  charter-party,  a 
statement  of  the  vessel's  tonnage  or  carrying  capacity  is 
ordinarily  to  be  taken  as  an  expression  of  opinion  rather 

Co.  V.  Columbia  Dredging  Co.,  177  Fed.  878,  101  0.  C.  A.  92.  And 
see,  supra,  §§  121,  122. 

4  9  Cornwall  v.  Moore  (D.  C.)  125  Fed.  646. 

sO'McCaldin  v.  Cargo  of  Lumber  (D.  0.)  198  Fed.  328. 

61  The  Tornado,  108  U.  S.  .342,  2  Sup.  Ct.  746,  27  L.  Ed.  747. 

6  2  Dyer  v.  Lewis,  7  Mass.  284. 
Black  Resc, — 54 
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than  an  explicit  representation,  and  does  not  constitute  a 
warranty  unless  it  was  so  agreed,  or  unless  the  purpose  of 
the  voyage,  known  to  the  owner,  required  a  vessel  of  a  par- 
ticular size  and  burden. ^^  But  if  this  particular  is  made  the 
subject  of  an  express  warranty,  the  charterer  is  not  bound 
to  accept  the  tender  of  a  vessel  which  does  not  answer  the 
description,  but  may  repudiate,  and  if  he  suffers  loss  in  con- 
sequence, may  recover  his  damages/*  False  and  fraudulent 
representations  as  to  the  vessel's  cargo  capacity  may  also 
be  ground  for  rescinding  the  charter,  though  not  constitut- 
ing a  technical  warranty,  if  they  were  a  material  inducement 
to  the  making  of  the  contract  and  of  such  importance  to 
the  charterer  that  he  would  not  have  accepted  the  charter 
without  them."^  But  this  rule  does  not  apply  in  a  case 
where  the  charter  was  negotiated  and  concluded  on  the 
basis  of  a  plan  of  the  vessel  contained  in  a  book  of  plans, 
and  all  statements  as  to  her  capacity  were  qualified  by  no- 
tices in  the  printed  descriptions  of  the  vessel,  reading  "not 
accountable  for  errors  in  description"  and  "particulars  of 
steamer  believed  correct  but  not  guaranteed."  ^^ 

Statements  as  to  the  speed  of  the  vessel  are  likewise  to 
be  deemed  expressions  of  opinion  ordinarily,  and  not  as  a 
warranty."'  But  representations  on  this  point  may  be  ma- 
terial and,  if  untrue,  cause  for  rescinding  the  charter.  In 
one  of  the  cases,  respondent,  desiring  to  charter  a  steamer 
for  the  carriage  of  live  cattle  and  general  merchandise,  was 
assured  by  the  owner  of  the  ship  in  question  that  she  had 
a  speed  of  11  knots  per  hour  on  a  consumption  of  25  tons 
of  coal  a  day,  and  she  was  accepted  on  that  understanding, 
though  the  charter  contained  no  warranty  on  this  point. 
It  was  alleged  that  she  could  not  make  so  much  as  9  knots 
an  hour  on  a  consumption  of  over  30  tons  of  coal  a  day, 
and  for  that  reason  was  unfit  for  the  intended  use.    It  was 

5  3  Watts  V.  Camors  (C.  C.)  10  Fed.  145. 

54  Simonetti  v.  Foster  (D.  C.)  2  Fed.  415;  Gomlla  v.  CuUiford 
(D.  C.I  20  Fed.  7.",4. 

5  5  Wood  V.  Sewaii's  Adm'rs.  (D.  0.)  128  Fed.  141,  affirmed,  Sewall 
V.  Wood,  1.35  Fed.  12,  67  C.  C.  A.  580. 

5  6  Ansgar  S.  S.  Co.  v.  William  AA'.  Brauer  S.  S.  Co.  (D.  O.)  121 
Fetl.  426. 

5  7  The  Hurstdale  (D.  C.)  169  Fed.  912. 
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held  that  the  representation  was  material  and,  if  untrue,  en- 
titled the  charterer  to  rescind  the  contract,  provided  he  act- 
ed promptly.  But  the  fact  that  the  statement  as  to  speed 
was  not  true  must  be  proved  by  a  fair  trial.  It  was  shown 
that  the  representation  was  made  with  reference  to  the 
speed  the  vessel  could  maintain  on  a  voyage  of  10  or  11 
days  across  the  North  Atlantic  with  a  supply  of  good  coal. 
In  fact  the  only  test  made  was  by  a  voyage  to  the  west 
coast  of  South  America  which  consumed  several  months, 
and  during  a  part  of  the  time  an  inferior  grade  of  coal  was 
used,  and  it  was  held  that  this  was  not  sufficient  to  show 
that  the  representation  as  to  speed  was  false.'**  But  there 
are  also  decisions  to  the  effect  that  representations  con- 
cerning the  speed  of  the  vessel,  not  embodied  in  the  charter, 
are  superseded  by  that  instrument,  and  afford  no  ground  of 
relief  to  the  charterer  though  they  may  have  been  false,  un- 
less they  were  also  fraudulent  or  unless  there  was  a  mutual 
mistake  on  the  point. ^'  And  at  any  rate,  if  the  owner  ex- 
plicitly declines  to  give  a  warrant}^  as  to  speed,  this  puts  the 
charterer  on  notice  that  he  must  not  rely  on  statements 
made  concerning  it,  and  he  cannot  have  relief  unless  he 
can  show  that  such  statements  or  representations  were  de- 
signedly false.'"'  And  in  the  absence  of  any  speed  war- 
ranty in  the  charter,  a  claim  for  charter  hire  is  not  defeated 
by  the  fact  that  the  vessel's  bottom  was  in  an  unclean  con- 
dition, retarding  her  speed,  which  the  charterer  knew  of,  or 
which  he  should  have  expected  from  the  circumstances  at- 
tending the  making  of  the  contract."^  But  if  the  charter- 
party  does  explicitly  warrant  that  the  vessel  shall  make  a 
certain  average  speed  in  moderate  weather,  this  is  not  mere- 
ly a  representation  that  she  can  attain  that  speed  at  the 
commencement  of  the  term  of  hiring,  but  a  continuing  guar- 
anty that  the  average  speed  can  be  accomplished  during 
the  term  of  the  charter  under  the  conditions  stated."^ 

5  8  Clydesdale   Shipowners'    Co.  v.   William   W.   Brauer   S.    S.   Co. 
(D.  C.)  120  Fed.  854. 

5  9Mattliias  v.  Beeche  (D.  C.)  Ill  Fed.  940. 
«oTIie  Hurstdale  (D.  C.)  169  Fed.  912. 

81  Glasgow  Shipowners  Co.  v.  Bacon  (D.  O.)  132  Fed.  881. 

6  2  The  Ceres,  72  Fed.  930,  19  C.  C.  A.  243. 
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An  unreasonable  delay  in  getting  the  vessel  ready  to  re- 
ceive cargo,  after  she  has  been  chartered,  may  justify  the 
rescission  of  the  charter,  but  this  must  be  determined  by 
considering  such  provisions  as  the  charter  may  contain  on 
this  point  and  the  circumstances  of  the  particular  case."' 
And  a  charter-party  may  be  canceled  for  breach  of  an  agree- 
ment that  the  vessel  shall  be  ready  to  receive  cargo  by  a  cer- 
tain day,  that  is,  if  she  is  not  in  shape  to  take  in  cargo, 
though  she  may  be  present  at  the  place  of  lading."*  But 
though  she  may  not  be  ready  for  lading  at  the  beginning  of 
the  stipulated  day,  it  is  considered  that  the  charterer  has 
no  right  to  cancel  if  she  is  ready  within  a  few  hours  after- 
wards."^ And  if  the  charterer,  by  obstructive  tactics,  pre- 
vents the  owner  from  entering  the  vessel  at  the  custom 
house  before  the  time  she  is  required  by  the  charter  to  be 
tendered  for  loading,  he  will  not  be  permitted  to  avail  him- 
self of  the  fact  that  she  was  not  so  entered  as  a  ground  for 
canceling  the  charter.""  Questions  of  the  effect  of  deten- 
tions and  delays  most  frequently  arise  in  cases  where  the 
vessel,  when  chartered,  is  at  sea  or  in  a  foreign  port.  The 
general  rule  is  that,  where  it  is  essential  to  the  purpose 
of  the  charterer  that  the  vessel  shall  be  in  port  and  ready 
for  loading  at  a  particular  time,  and  this  is  known  to  the 
owner,  who  stipulates  that  the  ship  (then  at  sea  or  in  a 
foreign  port)  will  complete  her  voyage,  or  sail  from  the  for- 
eign port,  at  such  a  date  as  will  bring  her  to  the  home  port 
in  time  for  the  charterer's  use,  and  she  does  not  in  fact  so 
arrive,  this  justifies  the  charterer  in  repudiating  the  contract 
and  employing  another  ship."'  But  a  stipulation  of  this 
kind  is  understood  to  be  subject  to  the  perils  of  navigation, 
and  if  the  failure  to  arrive  on  the  appointed  day  is  due  to 

6  3  Leblond  v.  McNear  (D.  0.)  104  Fed.  826,  affirmed,  123  Fed.  384, 
61  C.  C,  A.  564. 

8  4  Crow  V.  Myers  (D.  C.)  41  Fed.  806;  Barker  v.  Borzone,  48  Md. 
474;    Weisser  v.  Maitland,  5  N.  Y.  S'uper.  Ct.  318. 

«6  Ruprecht  v.  Delacamp  (D.  0.)  165  Fed.  381. 

8«  Bonanno  v.  Tweedie  Trading  Co.  (D.  C.)  117  Fed.  991. 

61  The  Whickham  (Davison  v.  Yon  Lingen)  113  "U.  S.  40,  5  Sup.  Ct. 
346,  28  L.  Ed.  885;  The  Oi-sino  (D.  C.)  24  Fed.  918;  The  March 
(D.  C.)  25  Fed.  106;  Pedersen  v.  Pagenstecher  (D.  C.)  32  Fed.  841; 
Funch  V.  Abenheim,  20  Hun  (N.  T.)  1. 
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such  perils,  the  charterer  is  not  excused  from  performing,"* 
at  least  if  the  vessel  is  tendered  within  a  reasonable  time 
thereafter.""  A  failure  to  proceed  "with  all  possible  dis- 
patch," as  provided  in  a  charter-party,  from  a  certain  port 
to  the  port  of  loading,  gives  a  claim  for  damages,  but  not  a 
right  to  avoid  the  contract,  unless  it  appears  that  the  ob- 
ject of  the  voyage  is  wholly  frustrated  thereby.'"  Again, 
delay  in  tendering  the  vessel  for  loading  is  not  cause  for  re- 
scinding the  charter,  where  not  so  great  as  to  frustrate 
the  voyage  or  deprive  the  freighter  of  the  benefit  of  his 
contract,  where  it  was  caused  by  the  necessity  of  repairing 
damages  sustained  by  an  accident  in  the  course  of  the  voy- 
age which  was  in  progress  when  the  charter  was  signed, 
the  charter  itself  containing  the  usual  exceptions  as  to  per- 
ils of  the  sea.'^  But  if  an  option  is  given  to  the  charterer 
to  cancel  the  charter  for  the  failure  of  the  vessel  to  arrive 
by  a  specified  date,  he  is  justified  in  making  other  arrange- 
ments when  that  date  passes  without  the  vessel  having  ar- 
rived.''^ And  a  general  provision  in  a  charter-party  except- 
ing "all  and  every  the  dangers  and  accidents  of  the  sea" 
has  no  application  to  a  prior  specific  provision  giving  the 
charterer  the  right  to  cancel  should  the  vessel  not  arrive 
in  good  order  at  the  port  of  loading  on  or  before  a  specified 
date,  so  as  to  extend  such  date  in  case  her  arrival  is  de- 
layed by  perils  of  the  sea.'^  Under  an  option  of  this 
kind,  the  charterer  is  not  bound  to  make  his  decision  wheth- 
er to  load  or  not  until  the  vessel  arrives  at  the  designated 
port.''*     But  a  provision  of  a  charter-party  requiring  the 

8  8  Huron  Barge  Co.  v.  Turney  (D.  C.)  71  Fed.  972. 

69  The  Star  of  Hope,  1  Hask.  36,  Fed.  Cas.  No.  13,312. 

7  0  Bangs  v.  Lowber,  2  Cliff.  157,  Fed.  Cas.  No.  840;  Lowber  v. 
Bangs,  2  Wall.  732,  17  L.  Ed.  768;  Fearing  v.  Cheeseman,  3  Cliff. 
91,  Fed.  Cas.  No.  4,710.  But  see  Giuseppe  v.  Manufacturers'  Export 
Co.  (D.  O.)  124  Fed.  663. 

71  The  Hercules  (D.  C.)  129  Fed.  945;  The  Star  of  Hope,  1  Hask. 
36,  Fed.  Cas.  No.  13,312;  Porteous  v.  Williams,  115  N.  Y.  116,  21 
N.  B.  711.  .  As  to  the  effect  of  a  provision  giving  the  charterer  an 
option  to  cancel  if  the  vessel  should  he  detained  for  more  than  ten 
days  for  repairs,  see  McNear  v.  Leblond,  123  Fed.  384,  61  C.  O.  A. 
564. 

7  2  The  Samuel  W.  Hall  (D.  O.)  49  Fed.  281. 

7  3  Karran  v.  Peabody,  145  Fed.  166,  76  O.  C.  A.  136. 

7  4  The  Progreso,  50  Fed.  835,  2  C.  C.  A.  45. 
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vessel  to  sail  in  ballast  for  the  port  of  loading  within  48 
hours  after  notice  from  the  charterer  designating  such  port 
is  not  a  condition  precedent,  a  breach  of  which  entitles  the 
charterer  to  cancel  the  contract,  where  there  is  a  subsequent 
provision  for  a  canceling  date  if  the  vessel  shall  not  have 
arrived  at  the  port  of  loading,  and  she  arrives  within  the 
time  so  fixed.'''  It  is  also  held  that  a  charterer  may  rescind 
the  charter-party  for  mutual  mistake,  having  given  notice 
that  the  time  of  arrival  of  the  ship  is  material  to  him,  where 
both  the  parties  supposed  that  the  vessel  would  leave  a  for- 
eign port,  where  she  then  was,  on  a  certain  date,  and  she  did 
not  in  fact  leave  until  several  weeks  laterJ" 

A  contract  of  affreightment  or  for  the  hire  of  a  ship  may 
be  rescinded  where,  since  the  signing  of  the  contract,  cir- 
cumstances have  arisen  which  make  it  impossible  to  car- 
ry out  the  contract  without  a  violation  of  law,  as  where  a 
naval  blockade  of  the  intended  port  of  delivery,  or  a  threat- 
ened bombardment  of  it,  makes  the  unloading  of  the  car- 
go impossible,  or  where  the  breaking  out  of  a  war  between 
the  two  countries  produces  the  same  result.^''  But  perform- 
ance of  a  contract  of  charter-party  to  proceed  to  a  foreign 
port  specified,  made  during  a  war  and  for  the  purpose  of 
furnishing  articles  to  one  of  the  parties  to  it,  is  not  dis- 
pensed with  by  the  fact,  learned  during  the  course  of  the 
voyage,  that  the  whole  purpose  of  the  voyage  was  defeated 
by  the  changed  condition  of  military  operations,  the  lan- 
guage of  the  charter  having  been  absolute  in  its  terms,  and 
without  provision  for  any  such  contingency.''^  Again, 
where  a  charter-party  does  not  provide  against  such  a  con- 
tingency as  the  prohibition  by  a  foreign  government  of  the 
exportation  of  the  stipulated  cargo,  the  contract  is  not  dis- 
solved thereby.  Thus,  under  a  charter-party  which  con- 
templated that  the  vessel  should  proceed  to  the  Lobos  Is- 
lands for  a  cargo  of  guano,  the  contract  is  not  dissolved  nor 

T5  Rosasco  V.  Pitch  Pine  Lumber  Co.,  138  Fed.  25,  70  C.  C.  A.  455 

7  6  Funcli  V.  Abenheim,  20  Hun  (N.  Y.)  1. 

77  Scott  V.  Libby,  2  Joling.  (N.  T.)  336,  3  Am.  Dec.  431;  Esposito  v. 
Bowden,  7  El.  &  B.  763 ;  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404 ;  Ford  v. 
Ootesworth,  L.  E.  4  Q.  B.  127. 

7  8  The  Harilman,  9  Wall.  161,  19  L.  Ed.  629. 
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the  charterer  excused  from  liability  to  the  owners  for  its 
non-performance  by  the  fact  that  the  Peruvian  government 
refused  to  permit  the  vessel  to  anchor  or  take  guano  from 
those  islands,  where  there  was  no  saving  clause  in  the  con- 
tract to  meet  that  contingency. '°  In  an  English  case,  the 
excuse  given  for  failure  to  supply  a  cargo  to  the  vessel  at 
the  foreign  designated  port,  according  to  the  contract,  was 
that,  on  her  arrival  there,  a  pestilence  was  prevalent,  and 
because  of  its  infectious  nature,  the  authorities  at  the  port 
had  prohibited  all  communication  between  incoming  ves- 
sels and  the  shore.  But  it  was  held  not  sufficient  to  excuse 
the  charterer  from  performance.  Lord  Ellenborough  said : 
"If  indeed  the  performance  of  this  covenant  had  been  ren- 
dered unlawful  by  the  government  of  this  country,  the  con- 
tract would  have  been  dissolved  on  both  sides,  and  this  de- 
fendant, inasmuch  as  he  had  been  thus  compelled  to  aban- 
don his  contract,  would  have  been  excused  for  the  non-per- 
formance of  it  and  not  liable 'to  damages.  But  if,  in  conse- 
quence of  events  which  happen  at  a  foreign  port,  the  freight- 
er is  prevented  from  furnishing  a  loading  there,  which  he 
has  contracted  to  furnish,  the  contract  is  neither  dissolved 
nor  is  he  excused  for  not  performing  it,  but  must  answer 
in  damages."  *"  But  quarantine  regulations  which  interfere 
with  the  charter  engagements  of  a  vessel  are  now  regarded 
as  fairly  within  the  clause  of  a  charter  excepting  liability 
for  results  caused  by  "restraints  of  princes,  rulers,  and  peo- 
ple." However,  if  the  vessel  is  prevented  from  entering 
the  designated  port  on  the  appointed  day  by  reason  of  a 
quarantine,  but  it  is  known  that  the  quarantine  will  be  lift- 
ed one  month  later,  it  is  held'  to  be  the  duty  of  the  owner 
to  have  her  at  the  specified  port  when  the  quarantine  is 
taken  ofif.*^ 

§  335.  Contracts  of  Brokerage  and  Agency. — Where  the 
parties  to  a  contract  of  agency  or  brokerage  do  not  fix  any 
definite  period  of  time  for  its  continuance,  and  it  does  not 

7  9  Benson  v.  Atwood,  13  Md.  20,  71  Am.  Dec.  611.  And  see  Bright 
V.  Page,  3  Bos.  &  Pul.  295n. 

80  Barker  v.  Hodgson,  3  Maule  &  S.  267. 

81  The  Progreso,  50  Fed.  835,  2  C.  C.  A.  45. 
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constitute  a  power  coupled  with  an  interest,  the  principal 
is  at  liberty  to  rescind  and  terminate  it  at  any  time,  at  his 
own  pleasure,  and  to  revoke  the  authority  granted  by  it, 
without  incurring  a  liability  in  damages  for  so  doing,  sub- 
ject only  to  the  ordinary  requirements  of  good  faith. *^  "It 
is  a  general  and  indisputable  rule  of  law  that  the  principal 
may  revoke  and  the  agent  may  renounce  the  latter's  em- 
ployment at  will  and  at  any  time,  without  committing  any 
breach  of  the  contract  of  agency  and  without  incurring  any 
liability  for  damages.  There  are  exceptions  to  this  rule,  as 
where  the  agent  acquired  an  interest,  not  in  the  fruits  or 
profits  of  the  thing,  but  in  the  thing  itself  which  is  the  sub- 
ject-matter of  the  agency."  ^^  In  the  case  from  which  this 
quotation  is  taken,  it  was  held  that  an  insurance  company 
which  reinsures  its  risks  and  goes  out  of  business  is  not 
therefore  liable  in  damages  to  its  agents  who  are 
thereby  deprived  of  employment  under  it,  though  they 
would  have  become  entitled .  to  commissions  on  renewal 
premiums  if  the  company  had  continued  in  business  and 
they  had  continued  to  be  its  agents.    For  in  the  absence  of 

8  2  Sheahan  v.  National  S.  S.  Cto.,  87  Fed.  167,  30  C.  O.  A.  593; 
Shaw  V.  Chiles,  9  Ga.  App.  460,  71  S.  E.  745  ;  Walker  v.  Denison,  86  111. 
142 ;  Frazier  v.  Cox  (Ky.)  125  S.  W.  148 ;  Succession  of  Babin,  27 
La.  Ann.  114 ;  Jacobs  v.  Warfleld,  23  La.  Ann.  395 ;  Spear  v.  Gard- 
ner, 16  La.  Ann.  383 ;  Taylor  v.  'Jlartiu,  109  T^a.  137,  33  South.  112 ; 
Attrdll  v.  Patterson,  58  Md.  226 ;  Smith  v.  Dare,  89  Md.  47,  42  Atl. 
909 ;  Kllpatrlck  v.  Wiley,  197  Mo.  123,  95  S.  W.  213 ;  Royal  Remedy 
&  Extract  Co.  v.  Gregory  Grocer  Co.,  90  Mo.  App.  53 ;  Meyer  v. 
Pulitzer  Pub.  Co.,  156  Mo.  App.  170,  136  S.  W.  5 ;  Staroske  v.  Pulitzer 
Pub.  Co.,  235  Mo.  67,  138  S.  W.  36 ;  Laux  v.  Hogl,  45  Mont.  445,  123 
Pac.  949;  Woods  v.  Hart,  50  Neb.  497,  70  N.  W.  53;  Huffman  v. 
Ellis,  64  Neb.  623,  90  N.  W.  552 ;  Maddox  v.  Harding,  91  Neb.  292, 
135  N.  W.  1019;  Wells  v.  Hatch,  43  N.  H.  246;  Tyler  v.  Ames,  6 
Lans.  (N.  Y.)  280 ;  Trust  v.  Repoor,  15  How.  Prac.  (N.  T.)  570 ;  Ab- 
bott V.  Hunt,  120  N.  C.  403,  40  S.  E.  119 ;  Wilmington  v.  BiTan,  141 
N.  C.  666,  54  S.  E.  543 ;  Hitchcock  v.  Kelley,  18  Ohio  Clr.  Ct.  R.  SOS ; 
McKellop  V.  Dewitz,  42  Okl.  220,  140  Pac.  1161,  52  L.  R.  A.  (N.  S.) 
255;  Macfarren  v.  Gallinger,  210  Pa.  74,  59  Atl.  435;  Peacock  v, 
Cummings,  46  Pa.  434 ;  Coffin  v.  Landis,  46  Pa.  426 ;  Blackstone  v. 
Buttermore,  53  Pa.  206 ;  Press  Pub.  Co.  v.  Reading  News  Agency,  44 
Pa.  Super.  Ct.  428;  Evans  v.  Gay  (Tex.  Civ.  App.)  74  S.  W.  575; 
Rowan  v.  Hull,  5.5  W.  Va.  335,  47  S.  E.  92,  104  Am.  St.  Rep.  998, 
2  Ann.  Cas.  884;    Wahl  v.  Tracy,  139  Wis.  668,  121  N.  W.  660. 

8  3  Moore  v.  Security  Trust  &  Life  Ins.  Co.,  168  Fed.  496   93  C   C 
A.  652. 
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an  express  stipulation  that  the  agency  should  continue  for 
a  definite  length  of  time,  it  is  revocable  at  the  will  of  the 
company.  It  was  pointed  out  that  the  right  of  an  insur- 
ance company  to  manage  its  business,  to  determine  the 
terms  of  its  continuance,  whether  or  not,  and  when  if  at 
all,  it  will. reinsure  its  risks,  turn  over  its  business  to  an- 
other company,  and  cease  to  carry  it  on,  is  vital  to  its  ex- 
istence, success,  and  the  due  exercise  of  its  corporate  pow- 
ers, and  it  is  impliedly  reserved  in  contracts  of  agency 
which  contain  no  agreement  to  the  contrary.  And  the  ex- 
ercise of  this  right  and  the  consequent  termination  of  the 
agency  is  not  a  breach  of  a  contract  of  agency  which  con- 
tains no  agreement  forbidding  or  limiting  the  exercise  of 
this  right. 

Though  an  instrument  appointing  an  agent  may  have 
been  in  writing  and  even  under  seal,  this  does  not  prevent 
its  revocation  or  rescission  at  any  time  by  parol."*  Nor  is 
the  operation  of  the  general  rule  above  stated  in  any  way 
affected  by  the  fact  that  the  right  or  authority  granted  to 
the  agent  was  exclusive  with  reference  to  the  subject-mat- 
ter,*'* though  the  fact  that  the  agent  paid  a  valuable  consid- 
eration for  his  contract  may  prevent  its  revocation  at  the 
will  of  the  principal,  except  on  terms  of  restoring  the  con- 
sideration, and  so  also  where  a  power  of  attorney  consti- 
tutes part  of  the  security  for  money  or  for  the  performance 
of  an  act,  or  is  necessary  to  make  such  security  effective.** 
But  one  who  is  appointed  agent  to  manage  the  business  af- 
fairs of  another,  on  a  specified  salary,  does  not  possess  a 
power  coupled  with  an  interest,  but  the  agency  may  be  ter- 
minated whenever  the  principal  desires.*'' 

84  United  States  v.  Jarvis,  2  Ware  (Da v.  274)  278,  Fed.  Cas.  No. 
15,468;  Brookshire  v.  Brookshire,  30  N.  C.  74,  47  Am.  Dec.  341; 
Peterson  v.  Bogner,  59  Or.  555,  117  Pac.  805;  Pickler  v.  State,  18 
Ind.  266. 

85  Kolb  V.  Bennett  Land  Co.,  74  Miss.  567,  21  South.  233;  Jayne 
V.  Drake  (Miss.)  41  South.  872.  See  Witt  v.  Sims,  140  Ga.  48,  78 
S.  a  467. 

86  Pacific  Coast  Co.  v.  Anderson,  107  Fed.  973,  47  C.  G.  A.  106; 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L.  Ed.  589;  Miller  v.  Home 
Ins.  Co.,  71  N.  J.  Law,  175,  58  Atl.  98;  Walsh  v.  Whitcomh,  2  Esp. 
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An  instrument  appointing  an  agent  may  contain  an  ex- 
press provision  making  it  irrevocable,  or  that  it  shall  not  be 
revoked  for  a  prescribed  time.  But  in  order  to  make  such 
an  agreement  for  irrevocability  contained  in  a  power  to 
transact  business  for  the  benefit  of  the  principal  binding  on 
him,  there  must  be  a  consideration  for  it  independent  of 
the  compensation  to  be  rendered  for  the  services  to  be  per- 
formed.^^ And  a  contract  with  an  agent  whereby  his  prin- 
cipal agrees  not  to  employ  any  other  than  the  agent  to  sell 
land  as  described  in  the  contract,  does  not  preclude  the  prin- 
cipal from  revoking  the  agency  at  any  time.*" 

These  rules  apply  to  contracts  made  with  brokers  for 
the  sale  of  real  estate.  Where  an  owner  places  his  property 
in  the  hands  of  a  broker  or  agent  for  sale,  even  though  he 
gives  him  the  exclusive  right  to  sell,  if  no  definite  time  is 
fixed  in  the  contract,  and  there  is  nothing  to  give  the  broker 
an  interest  in  the  property  itself,  the  principal  may  revoke 
the  agency  or  recall  the  authority  at  any  time  before  a  sale 
has  been  effected  or  a  purchaser  procured  who  is  ready  and 
able  to  take  the  property  and  pay  the  stipulated  price.'" 
In  such  a  case  it  was  said :  "There  was  no  consideration 
for  this  agency,  and  no  limit  upon  its  duration.  It  was 
therefore  subject  to  be  terminated  in  good  faith  at  the  will 
of  the  principal ;  otherwise  there  would  be  no  means  of  re- 
lieving the  principal  from  an  authority  exercised  under  it  at 
any  length  of  time  after  it  was  made,  no  matter  what  the 
change  of  circumstances."  "^  And  in  another  case :  "The 
ordinary  contract  between  a  principal  and  his  broker,  by 

ssBlackstone  v.  Buttermore,  53  Pa.  266;  McMahan  v.  Burns,  216 
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which  the  former  agrees  to  pay  a  commission  if  a  sale  shall 
be  made  on  terms  and  conditions  set  out  in  the  contract,  is 
always  subject  to  revocation  before  a  sale  is  actually  made 
or  a  purchaser  produced  ready  and  willing  to  take  the  prop- 
erty upon  the  stipulated  terms.  If  revoked  before  any  serv- 
ices have  been  rendered  or  expense  incurred,  the  broker 
can  recover  nothing,  though,  if  revoked  after  the  agent  has 
rendered  services  or  incurred  expense,  he  is  entitled  to  re- 
imbursement, unless  the  terms  of  the  agreement  imply  oth- 
erwise." °^  So,  an  offer  to  sell  at  a  fixed  price,  though  ac- 
companied with  an  agency  to  sell  to  others,  may  be  revoked 
at  any  time  prior  to  acceptance  of  the  offer,  unless  there 
is  an  express  agreement  on  good  consideration  to  accept 
within  a  limited  time.*'  On  similar  principles,  a  customer 
employing  a  broker  to  purchase  stocks  for  cash  may  revoke 
the  broker's  authority  at  any  time  before  the  broker  has 
acted  on  the  order  in  good  faith."* 

Some  of  the  cases,  however,  have  modified  the  severity  of 
these  rules  in  cases  where  the  purpose  of  the  agency  is  to 
accomplish  one  single  and  complete  transaction  (such  as 
the  sale  of  a  parcel  of  real  estate),  which  is  not  performable 
as  a  mere  matter  of  course,  but  requires  more  or  less  pre- 
liminary effort  and  exertion  on  the  part  of  the  agent.  In 
such  cases,  they  hold,  the  agent  or  broker  must  be  allowed 
a  reasonable  length  of  time  in  which  to  effect  the  purpose 
of  his  employment,  and  his  authority  cannot  be  revoked 
until  after  the  lapse  of  such  time,  but  when  a  reasonable 
time  has  elapsed  without  his  effecting  anything,  then  the 
principal  may  revoke  at  discretion. "^  But  in  some  states, 
as,  Massachusetts,  this  distinction  is  repudiated  entirely. 
It  is  there  held  that  the  relation  between  a  real  estate  bro- 
ker and  the  owner  of  property  who  employs  him  is  pri- 
marily that  of  principal  and  agent,  and  by  employing  the 

92  Hale  V.  Kumler,  85  Fed.  161,  29  C.  C.  A.  67. 
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broker  the  principal  does  not  bind  himself  to  give  the  bro- 
ker even  a  reasonable  time  within  which  to  produce  a  ten- 
ant or  purchaser,  or  bind  himself  not  to  change  his  mind 
as  to  the  use  or  disposition  of  his  property,  and,  when  act- 
ing in  good  faith,  he  may  so  change  his  intention,  and 
thereby  discharge  the  broker,  at  any  time.^"  There  may 
also  be  an  exception  to  the  general  rule  growing  out  of  the 
fact  that  the  whole  of  a  subject-matter  is  committed  to  the 
charge  of  the  agent,  with  the  evident  intention  that  he  shall 
completely  dispose  of  it  before  being  divested  of  his  author- 
ity. Thus,  in  a  case  in  Arkansas,  a  contract  by  a  manufac- 
turer of  lumber  appointing  another  party  its  exclusive  sales 
agent  was  held  not  terminable  until  all  the  timber  owned 
by  it  should  have  been  cut  into  lumber.''  But  on  the  other 
hand,  it  is  said  that  a  contract  by  which  defendant  corpo- 
ration appoints  plaintiff  its  agent  for  the  sale  of  "all  the 
lumber"  that  will  or  may  be  sawed  on  a  specified  tract  of 
land,  but  which  refers  to  certain  by-laws  of  defendant  by 
which  contracts  are  revocable  at  the  pleasure  of  defendant's 
directors,  may  be  revoked  by  the  directors  at  any  time,  the 
reference  to  "all  the  lumber"  being  merely  descriptive  of 
plaintiff's  agency  while  it  existed. '*  Further,  the  princi- 
pal's right  to  revoke  an  agency  is  always  limited  by  the 
requirements  of  fair  dealing  and  good  faith.  Revocation 
of  an  agent's  authority  (without  liability  for  damages)  is 
not  permitted  where  it  is  merely  colorable  and  is  unfair  and 
for  the  purpose  of  enabling  the  owner  of  the  property  to 
avoid  paying  the  agent's  commission  for  selling  it,  by  mak- 
ing a  sale  of  it  himself  on  substantially  the  same  terms 
which  would  have  enabled  the  agent  to  claim  a  commis- 
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Finally,  a  contract  of  agency,  like  any  other,  may  be  ter- 
minated by  the  mutual  consent  of  the  parties,  as  where  the 
owner  of  land  who  has  placed  it  in  the  hands  of  an  agent 
for  sale  writes  to  the  agent  that  he  means  to  take  the  land 
off  the  market,  because  his  wife  will  not  join  in  a  deed,  to 
which  the  agent  returns  a  reply  assenting  to  what  the  prin- 
cipal proposes.^""  And  a  demand  by  the  principal  for  the 
return  of  a  written  power  of  attorney  under  which  an  at- 
torney in  fact  was  acting,  and  its  surrender  without  any  fur- 
ther instructions,  is  a  revocation  of  the  power.^"^ 

§  336.  Same;  Agency  for  Definite  Term. — Where  a 
broker  or  agent  is  employed  for  a  definite  period  of  time, 
the  agency  cannot  be  revoked  by  the  principal  at  his  mere 
will  and  pleasure,  but  only  for  legally  sufficient  cause,  or  in 
accordance  with  some  express  or  implied  condition  as  to  its 
continuance  contained  in  the  contract,^"''  at  least  if  the 
agent  has  expended  money,  incurred  obligations,  or  devoted 
labor  and  effort  to  the  accomplishment  of  the  object  for 
which  he  was  appointed. ^°^  If  the  principal  revokes  the  au- 
thority before  the  end  of  the  stipulated  time,  he  must  com- 
pensate the  agent  for  what  he  has  done  in  pursuance  of  his 
employment,'^"*  or  answer  in  damages  for  his  breach  of  the 
contract.^"'*  Thus,  where  the  owner  of  land  wrote  to  a  bro- 
ker giving  the  price  at  which  he  was  willing  to  sell  and  the 
terms,  and  stating  that  the  offer  was  good  for  six  months, 
it  was  held  that  an  exclusive  right  to  sell  within  such  time 
was  granted,  which  could  not  be  revoked  within  that  time 
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by  a  sale  by  the  owner  himself.^""  So,  an  insurance  com- 
pany which  abandons  its  business  by  transferring  it  to  an- 
other company,  and  thus  disables  itself  from  carrying  out 
a  contract  by  which  it  appointed  a  general  agent  or  manag- 
er, and  refuses  to  permit  him  to  continue  in  such  capacity, 
is  liable  in  damages  for  breach  of  such  contract,  where,  ei- 
ther by  its  terms  or  by  implication,  the  agency  was  to  con- 
tinue for  a  certain  term/*"  So,  in  an  English  case,  plain- 
tiff agreed  with  an  insurance  company  to  act  as  its  agent 
for  a  term  of  years,  and  to  transact  no  business  except  for 
that  company,  in  consideration  of  which  he  was  to  receive  a 
fixed  salary  and  also  a  commission  on  all  business  trans- 
acted. Before  the  end  of  the  term,  the  company  went  into 
voluntary  liquidation  and  was  wound  up.  The  agent  was 
permitted  to  recover  his  fixed  salary  for  the  unexpired  por- 
tion of  the  term,  but  not  damages  for  the  commissions 
which  he  might  have  made  for  the  rest  of  the  term.^°' 

§  337.  Same;  Revocation  by  Operation  of  Law  or  for 
Cause. — The  authority  of  a  broker  or  agent  to  sell  property 
is  effectually  revoked  by  the  principal's  disposition  of  his 
interest  in  the  subject-matter  of  the  agency."-""  Such  ac- 
tion on  the  part  of  the  principal  may  or  may  not  constitute 
a  breach  of  his  contract  with  the  agent,  but  at  any  rate  it 
revokes  the  agency  by  operation  of  law.  So,  an  agency  to 
transact  business  for  an  individual  is  terminated  by  the  for- 
mation of  a  partnership  into  which  the  individual  enters, ^^° 
and  conversely,  where  authority  to  sell  property  is  granted 
to  a  firm  of  brokers,  it  ceases  on  the  dissolution  of  the  firm, 
so  that  one  who  was  a  member  of  the  firm  has  no  further 
authority  to  act  under  the  agency." ^^  Again,  the  bankrupt- 
cy of  either  the  principal  or  the  agent,  in  a  contract  of 
agency  or  brokerage,  operates  as  a  rescission  of  the  con- 
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tract  and  terminates  the  authority  of  the  agent,  except  in 
cases  of  a  power  coupled  with  an  interest.^^^  But  it  is  said 
that  the  inability  of  a  corporation  to  continue  in  business  is 
no  excuse  for  its  breach  of  contract  with  an  agent. ^^*  It  is 
familiar  law  that  the  death  of  the  principal  operates  as  a 
revocation  of  the  authority  of  the  agent,  except  in  cases  of 
a  power  coupled  with  an  interest.  And  it  is  also  held  that 
the  insanity  of  the  principal  terminates,  or  at  least  sus- 
pends, the  agent's  authority,  except  in  cases  where  a  con- 
sideration has  previously  been  advanced  in  the  transaction 
which  was  the  subject-matter  of  the  agency,  or  where  a 
consideration  of  value  is  given  by  a  third  person,  trusting 
to  an  apparent  authority  and  in  ignorance  of  the  principal's 
insanity. ^^*  So  also,  a  power  of  attorney  or  appointment 
of  an  agent  made  by  a  minor  may  generally  be  disaffirmed 
by  him  on  attaining  his  majority. ^*^ 

Even  in  cases  where  a  contract  of  agency  is  not  termina- 
ble at  the  mere  pleasure  of  the  principal,-^as,  where  it  is 
specified  to  continue  for  a  definite  period  of  time, — it  may 
always  be  revoked  for  sufficient  legal  cause,  either  accord- 
ing to  the  terms  and  conditions  of  the  contract,  or  for  con- 
duct on  the  part  of  the  agent  justifying  rescission.  Thus, 
where  a  contract  of  agency  for  a  fixed  period  provides  that 
it  may  be  canceled  by  the  principal  whenever,  in  his  opin- 
ion, the  business  done  by  the  agent  is  unremunerative  or 
unsatisfactory,  the  principal  alone  has  the  right  to  decide 
when  the  circumstances  warrant  its  cancellation,  and  the 
test  is  not  whether  the  agent's  conduct  of  the  business 
would  have  been  satisfactory  to  a  reasonable  employer,^^" 
but  whether  the  dissatisfaction  of  the  principal  is  actual  and 
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sincere  and  not  put  forward  as  a  mere  subterfuge. '^^    Again, 
the  contract  may  reserve  the  right  to  terminate  the  agency 
on  the  agent's  failure  to  make  sales  aggregating  a  specified 
amount  within  certain  periods  of  time,  and  in  this  event  it 
is  a  simple  question  of  fact  whether  he  has  or  has  not  ful- 
filled the  conditions  of  the  contract. '^^^    So,  ordinarily,  any 
breach  of  the  duty  undertaken  by  an  agent  is  good  cause  for 
terminating  the  agency,  and  as  between  the  principal  and" 
the   agent,   the   former   may  discharge   the   latter   for   any 
breach  of  any  duty  which  he  contracted,  either  expressly 
or  impliedly,  to  perform. ^^^^     Thus,  where  plaintifl^s  were 
employed  by  defendants  to  sell  lots,  and  the  contract  pro- 
vided that  the  agent  should  deposit  daily  all  money  receiv- 
ed, a  continuous  violation  of  this  stipulation  by  the  agent 
will  be   good  ground   for  terminating  the  agency.^^"     So, 
where  an  agent  employed  to  sell  goods  is  so  negligent  in  his 
care  of  the  property  committed  to  his  charge  that  goods  of 
large  value  are  stolen  while  in  his  possession,  the  principal 
is  justified  in  discharging  him.'^^'^     And  when  an  agent  is 
acting  adversely  to  the  interests  of  his  principal,  as,  for  in- 
stance, where  he  accepts  and  acts  under  an  agency  for  a 
commodity  which  competes  with  that  of  his  principal,  the 
principal  is  warranted  in  rescinding  the  contract  and  ter- 
minating the  agency,  without  regard  to  how  he  discovered 
the  agent's  misfeasance,  and  even  though  he  did  not  ac- 
tually know  of  the  antagonistic  contract  at  the  time  he  re- 
scinded.^^^    On  this  point  it  has  been  said:    "An  agent  who 
is  wanting  in  fidelity  forfeits  his  right  to  his  place,  whatever 
may  be  the  nature  of  the  default,  and  whether  it  is  or  is  not 
a  source  of  injury  to  the  principal.    This  results  from  the 
right  of  the  latter  to  guard  against  prospective  loss,  by  get- 
ting rid  of  a  man  in  whose  principles  he  can  have  no  con- 

117  Isbell  V.  Anderson  Carriage  Co.,  170  Mich.  304,  1.06  N.  W.  457. 

118  Wolfeheimer  v.  Frankel,  130  App.  Div.  853,  115  K.  Y.  Supp.  958. 

119  Armstrong  v.  National  Life  Ins.  Co.  (Tex.  Civ.  App.)  112  S.  ^V. 
327. 

112  0  RIacfarren  v.  Gallinger,  210  Pa.  74,  59  Atl.  435. 

121  Getty  V.  Roger  Williams  Silver  Co.,  162  App.  Div.  513,  147 
N.  Y.  Sujip.  1083. 

i22Bilz  V.  Powell,  50  Colo.  482,  117  Pac.  344,  38  L.  R.  A.  (N.  S.) 
847 ;   Randall  v.  Peerless  Motor  Car  Co.,  212  Mass.  352,  99  N.  E.  221. 
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fidence.  The  motives  of  the  agent  can  have  no  place  in 
such  an  inquiry,  if  the  act  is  unmistakably  a  breach  of  duty 
to  the  principal."  ^^'  And  the  mere  failure  of  the  agent  to 
effect  the  purpose  of  the  agency,  though  not  blameworthy 
in  any  way,  may  justify  taking  it  out  of  his  hands.  Thus, 
where  plaintiff  delivered  a  note  to  defendant  for  collection 
on  a  percentage  basis,  and  defendant  was  unable  to  collect 
and  had  made  no  disbursements,  it  was  held  that  his  agen- 
cy was  revocable  on  mere  notice. ^^*  And  where  a  power  of 
attorney  is  given  in  consequence  of  a  mistake  of  fact,  it 
may  be  revoked  on  discovering  the  error.^'"' 

§  338.  Same;  Notice  of  Revocation  of  Agency. — In  or- 
der to  terminate  a  contract  employing  an  agent  or  broker, 
the  principal  must  give  the  agent  notice  of  the  revocation 
of  his  authority. ^^"^  If  the  contract  requires  the  service  of  a 
written  notice  of  withdrawal  of  the  subject-matter  from  the 
agent's  hands,  this  provision  must  be  complied  with,  un- 
less waived  by  the  agent.^^^  No  particular  form  of  notice  is 
necessary.  A  letter  written  to  the  agent,  stating  that  it  is 
necessary  to  terminate  the  contract  of  agency,  "notice  of 
which  is  hereby  given,"  is  sufficient.^ ^'  And  a  letter  writ- 
ten by  a  principal  to  a  broker,  terminating  his  agency  to 
sell  property,  and  addressed  to  his  place  of  residence,  but 
which  was  delivered  at  his  office,  takes  effect  from  the  date 
of  such  delivery,  though,  by  reason  of  the  broker's  absence, 
which  was  unknown  to  the  principal,  he  did  not  personally 
receive  it  until  his  return,  some  weeks  later,  he  having  in 
the  mean  time  taken  no  action  in  the  matter  of  the  agen- 
cy.^-" But  notice  by  the  owner  of  land  to  a  broker  with 
whom  it  is  listed  for  sale,  merely  stating  that  he  proposes 
to  demand  a  higher  price,  does  not  constitute  a  revocation 

123  Henderson  v.  Hydraulic  Works,  9  Phila.  (Pa.)  100. 

124  Chase  v.  Holmes,  19  Cal.  App.  670,  127  Pae.  652. 

125  Healy  v.  Healy,  76  N.  H.  504,  85  Atl.  156. 

126  Reams  v.  Wilson,  147  N.  C.  304,  60  S.  R  1124;  Nelles  v.  Mac- 
Farland,  9  Cal.  App.  534,  99  Pac.  980 ;  Nolan  v.  Swift,  111  Mich.  56, 
69  N.  W.  96 ;  Spinks  v.  Georgia  Quincy  Granite  Co.,  114  La.  1044,  38 
South.  824. 

12  7  Bird  v.  Webber,  23  Okl.  583,  101  Pac.  1052. 
128  Nelles  V.  MacFarland,  9  Cal.  App.  534,  99  Pac.  980. 
i2  9Eees  V.  Pellow,  97  Fed.  167,  88  C.  C.  A.  94. 
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of  the  agent's  authority.'-^''  Further,  it  is  necessary  to  give 
notice,  not  only  to  the  agent,  but  also  to  those  persons  who, 
from  knowledge  of  his  authority  or  previous  dealings  with 
him,  would  be  likely  to  continue  to  deal  with  him,  relying 
on  his  authority.  In  other  words,  third  persons  dealing  in 
good  faith  with  one  who  has  been  accredited  to  them  as  an 
agent  are  not  affected  by  the  revocation  of  his  agency  un- 
less notified  of  such  revocation. ^^'^  And  the  authority 
granted  to  an  agent  or  attorney  in  fact  cannot  be  revoked 
at  all  after  third  persons  have  acquired  vested  rights  under 
the  agent's  exercise  of  it.^^-  Thus,  a  recorded  power  of  at- 
torney to  convey  lands  remains  in  force,  as  to  purchasers 
in  good  faith  from  the  attorney,  though  the  grantor  himself 
in  the  mean  time  conveys  the  same  lands  by  a  deed  which 
remains  unrecorded. '^^'' 

§  339.  Same;  Reimbursement  or  Compensation  of 
Agent. — Where  an  agent  is  employed  to  perform  an  act 
which  involves  the  expenditure  of  labor  and  money  before 
it  is  possible  to  accomplish  the  desired  object,  after  the 
agent  has  in  good  faith  incurred  expense  and  expended  time 
and  labor,  but  before  he  has  had  a  reasonable  opportunity 
to  avail  himself  of  the  results  of  his  preliminary  efforts, 
the  principal  will  not  be  permitted  to  terminate  the  agency 
and  take  advantage  of  the  agent's  services  without  render- 
ing him  compensation  therefor,  unless  their  agreement  dis- 
tinctly provides  that  this  may  be  done.^^*  And  if  an  agent 
is  discharged  from  his  employment  by  the  principal  without 
legally  sufficient  cause  and  in  violation  of  the  terms  of  the 
agreement  between  them,  he  may  recover  damages  for  such 

■18  0  Shober  v.  Blackford,  46  Mont.  194,  127  Pac.  329. 

131  Miller  v.  Miller,  4  Ind.  App.  12.8,  30  N.  E.  535 ;  Waters-Pierce 
on  Co.  Y.  .lackson  Junior  Zinc  Co.,  98  Mo.  App.  .•!24,  73  S.  W.  272 ; 
Mosnat  v.  Berkheimer,  158  Iowa,  177,  139  N.  W.  469. 

i32Mallett  V.  Page,  8  Ind.  364. 

133  Gratz  V.  Land  &  Eiver  Imp.  Co.,  82  Fed.  381,  27  C.  C.  A.  305, 
40  L.  R.  A.  393. 

134  Hale  V.  Kumler,  85  Fed.  ICl,  29  C.  C.  A.  67;  McMillan  v. 
Quincey,  137  Ga.  63,  72  S.  E.  506;  Glover  v.  Henderson,  120  iMo. 
367,  25  S.  W.  175,  41  Am.  St.  R«p.  695;  Paramore  v.  Campbell,  245 
Mo.  2S7,  149  S.  W.  6 ;  Hallstead  v.  Perrigo,  87  Neb.  128,  126  N.  W. 
1078;  Drake  v.  White  Sewing  Macbine  Co.,  183  App.  Div.  446,  118 
N.  Y.  Supp.  178. 
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wrongful  discharge,^''  the  measure  of  such  damages  being 
the  loss  of  such  profits  or  commissions  as  he  would  have 
made  if  he  had  been  allowed  to  carry  out  and  complete  the 
transactions  covered  by  the  contract  of  agency/^*  and  the 
principal  cannot  escape  liability  because  the  losses  sustain- 
ed by  the  agent,  or  the  gains  which  he  was  prevented  from 
making,  are  to  some  extent  speculative  and  problemati- 
cal.^''  But  if  the  agent  sues  to  recover  the  profits  which 
he  would  have  received  but  for  the  wrongful  revocation  of 
his  authority,  he  cannot  also  recover  expenses  incurred  by 
him  in  advertising  the  principal's  property  or  product.^"* 
And  where  the  plaintiff  placed  money  in  the  hands  of  de- 
fendant to  purchase  corporate  stocks  for  him,  it  being 
agreed  that  the  balance  of  the  purchase  price  should  be  paid 
by  the  plaintiff  on  delivery,  and,  relying  thereon,  defendant 
bound  himself  to  pay  the  whole  purchase  price,  the  plain- 
tiff cannot  rescind,  as  the  defendant  cannot  be  placed  in 
statu  quo.^'* 

§  340.     Same;    Repudiation  or  Rescission  by  Agent. — 

Where  the  duration  of  a  contract  of  agency  is  not  fixed,  or 
where  the  principal  does  not  comply  with  its  terms,  or  other 
sufficient  cause  arises,  it  may  be  rescinded  or  repudiated  by 
the  agent. ^*°  In  a  case  in  the  federal  courts,  in  speaking 
of  a  firm  of  insurance  agents,  it  was  said :  "They  must  have 
intended  to  reserve  their  right,  at  their  own  free  will  and 
without   liability   for   damages,   to    renounce   this   agency, 

135  Walker  v.  John  Hancock  Mut.  Life  Ins.  Co.,  80  N.  J.  Law,  342, 
79  Atl.  354,  35  L.  R.  A.  (N.  S.)  153,  Ann.  Gas.  1912A,  526;  Anderson 
V.  Shaffer,  87  Kan.  346,  124  Pac.  423. 

136  Swartz  V.  Park  (Tex.  Civ.  App.)  159  S.  W.  338. 

137  Eredemeier  v.  Pacific  Supply  Co.,  64  Or.  576,  131  Pac.  312. 

138  Bwart  Lumber  Co.  v.  American  Cement  Plaster  Co.,  9  Ala. 
App.  152,  62  South.  560. 

139  Wiger  V.  Carr,  ]31  Wis.  584,  111  N.  W.  657,  11  L.  R.  A.  (N.  S.) 
650,  11  Ann.  Cas.  998. 

iioDuflSeld  V.  Michaels  (0.  C.)  97  Fed.  825;  Barrows  v.  Cushway, 
37  Mich.  481;  Hitchcock  v.  Kelley,  18  Ohio  Cir.  Ct.  R.  808;  Cody 
V.  Raynaud,  1  Colo.  272 ;  Bishop  v.  Ranney,  59  Vt.  316,  7  Atl.  820 ; 
Holbert  v.  Keller,  161  Iowa,  723,  142  N.  W.  962 ;  White  Co.  v.  Amer- 
ican Motor  Car  Co.,  11  Ga.  App.  285,  75  S.  E.  345 ;  Newhall  v.  Journal 
Printing  Co.,  105  Minn.  44,  117  N.  W.  228,  20  L.  R.  A.  (N.  S.)  899. 
See  Goodman  v.  Haynes  Automobile  Co.,  205  Fed.  352,  123  C.  C.  A. 
480. 
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whenever  the  unprofitableness  of  the  business,  the  superior 
inducements  of  other  business,  or  occupation  or  location,  or 
the  health  or  comfort  of  themselves  or  their  families,  should 
convince  them  that  it  was  either  their  duty,  their  interest, 
or  their  pleasure  to  do  so ;  and  if  they  had  renounced  the 
agency  at  any  time  for  any  of  these  reasons,  no  court  could 
have  sustained  a  judgment  against  them  for  a  breach  of 
their  contract.  Their  right  thus  to  renounce  was  impliedly 
reserved  to  them  in  the  contract,  and  the  defendant  [insur- 
ance company]  took  the  chances  of  their  exercise  of  it  when 
it  made  the  agreement  without  any  stipulation  that  they 
should  serve  it  for  a  definite  time."  ^*^ 

But  an  agent,  in  renouncing  his  employment,  must  have 
a  due  and  reasonable  regard  for  the  interests  of  his  princi- 
pal, and  cannot  abandon  his  undertaking  under  circum- 
stances which  will  involve  the  principal  in  loss  or  serious 
inconvenience,  nor,  generally,  without  giving  such  notice 
of  his  intention  as  will  enable  the  principal  to  make  other 
arrangements.^*^  "As  a  general  thing,  an  agent  may  at  any 
time  renounce  his  employment,  but  he  must  do  it  in  good 
faith,  and  in  such  fashion  as  not  to  injure  his  principal. 
When  once  he  has  entered  on  his  employment,  he  may  not 
renounce  it  without  reasonable  cause,  and  failing  in  this, 
he  will  render  himself  liable  for  the  consequences."  ^*''  In 
the  case  from  which  this  quotation  is  taken,  the  contract 
bound  the  defendant  to  promote  the  sale  of  the  plaintiff's 
coal  for  a  period  of  one  year,  and  to  pay  for  all  that  he 
might  order  at  an  agreed  price,  but  did  not  require  him  to 
take  any  definite  quantity.  It  was  held  that  this  was  not  a 
contract  of  purchase  and  sale,  carrjdng  with  it  an  implied 
warranty  of  quality,  but  an  agency ;  and  although  the  prin- 
cipal was  bound  to  furnish  merchantable  coal,  yet  a  single 
failure  to  do  so  would  not  warrant  a  rescission  of  the  con- 


141  Moore  v.  Security  Trust  &  Life  Ins.  Co.,  168  Fed.  496,  93  C.  0. 
A.  (:y>2. 

142  Barrows  v.  Cushway,  37  Mich.  481;  AVliite  v.  Smith,  6  Lans. 
(N.  y.)  5;  Stoddart  v.  Key,  62  How.  Prac.  (N.  T.)  137;  Bender  v. 
Manning,  2  N.  H.  289 ;  Gill  v.  Middleton,  105  Mass.  477,  7  Am.  Kep. 
548 ;    Case  v.  Jennings,  17  Tex.  661. 

143  Cannon  Coal  Co.  v.  Taggart,  1  Colo.  App.  60,  27  Pac.  238. 
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tract  by  the  agent,  but  for  that  purpose  it  must  appear  that 
the  coal  was  generally  unsalable. 

§  341.  Same;  Agency  or  Power  Coupled  with  an  Inter- 
est.— Where  the  authority  given  to  an  agent  under  his  em- 
ployment amounts  to  a  power  coupled  with  an  interest,  it 
is  not  revocable  at  the  will  of  the  principal,  whether  so  ex- 
pressed in  the  contract  or  not,  and  if  it  is  wrongfully  re- 
voked, the  principal  is  liable  in  damages.^**  But  to  render 
an  agent's  authority  irrevocable  because  coupled  with  an 
interest,  the  interest  must  be  an  interest  in  the  property 
itself  upon  which  the  power  is  to  operate,  and  not  merely 
an  interest  in  the  exercise  of  the  power  or  in  that  which  is 
to  be  produced  by  the  exercise  of  the  power.^*°  Thus,  an 
agency  to  sell  property  and  to  receive  a  fixed  commission, 
or  to  receive  all  the  proceeds  above  a  certain  amount  as  a 
commission,  does  not  create  a  power  coupled  with  an  in- 
terest, because  the  interest  of  the  agent  is  not  in  the  prop- 
erty itself  but  in  his  prospective  earnings  from  its  sale.^*" 
And  even  a  contract  that  a  broker  should  receive  a  named 
percentage  for  selling  land  and  should  have  a  definite  in- 
terest in  the  remaining  lots  after  a  sufficient  number  had 
been  sold  to  satisfy  a  mortgage,  he  to  pay  all  sale  expenses 
and  half  the  mortgage  indebtedness,  was  held  to  create 
merely  the  relationship  of  principal  and  agent  which  could 
be  terminated  at  the  will  of  the  principal.^*'     On  the  other 

m  Buffalo  Land  &  Exploration  Co.  v.  Strong,  91  Minn.  84,  97 
N.  W.  575 ;  Montague  v.  MeCarroll,  15  Utah,  318,  49  Pac.  418 ;  Cit- 
izens' State  Banli  v.  Tessman,  121  Minn.  34,  140  N.  W.  178,  45  L.  R. 
A.  (N.  S.)  606;  Laux  v.  Hogl,  45  Mont.  445,  123  Pac.  949;  Cloe  v. 
Rogers,  31  Okl.  255,  121  Pac.  201,  35  L.  R.  A.  (N.  S.)  366. 

145  Taylor  v.  Burns,  203  U.  S.  120,  27  Sup.  Ct.  40,  51  L.  Eka.  116; 
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34  Okl.  155,  125  Pac.  487 ;  McKellop  v.  Dewitz,  42  Okl.  220,  140  Pac. 
1161,  52  L.  R.  A.  (N.  S.)  255;  Mcilanama  v.  Dyer  (Mo.  App.)  176 
S.  W.  1101. 

146  Chase  v.  Chapman,  89  Kan.  196,  131  Pac.  615 ;  Buttei-field  v. 
Consolidated  Fuel  Co.,  42  Utah,  499,  132  Pac.  559;  Alexander  v. 
Sherwood  Co.,  72  W.  Va.  195,  77  S.  B.  1027,  49  L.  R.  A.  (N.  S.)  9S5; 
Knudson  v.  Laurent,  159  Iowa,  189,  140  N.  W.  392 ;  Miller  v.  Wehr- 
man,  81  Neb.  388,  115  N.  W.  1078. 

147  McKellop  V.  Dewitz,  42  Okl.  220,  140  Pac.  1161,  52  L.  R.  A. 
(N.  S.)  255.    And  see  Rusco  v.  Ryan  (Okl.)  153  Pac.  1162. 
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hand,  there  is  a  decision  that  where  a  broker  employed  to 
sell  land  has  in  good  faith  incurred  expenses  and  expended 
time  and  labor  in  performing  the  agency,  it  becomes  an 
agency  coupled  with  an  interest,  which  the  principal  will 
not  be  permitted  to  terminate  at  will.^**  So,  where  the 
plaintiff  was  employed  to  negotiate  an  exchange  of  lands 
for  the  defendant,  and  afterwards  employed  to  sell  the  lands 
received  by  defendant  in  such  trade,  the  services  rendered 
by  him  in  making  such  trade  being  in  part  the  consideration 
for  the  second  employment,  it  was  held  that  such  engage- 
ment was  coupled  with  an  interest/*'  And  where  a  land- 
lord has  an  interest  in  certain  crops,  and  authorizes  his  ten- 
ant to  sell  the  entire  crop,  to  collect  the  proceeds,  and  to 
apply  his  portion  thereof  in  satisfaction  of  an  obligation 
due  from  him  to  such  tenant,  an  agency  coupled  with  an  in- 
terest is  created,  which  cannot  be  revoked  at  the  will  of  the 
principal. ^^° 

§  342.  Contracts  of  Suretyship  and  Guaranty. — Where 
one  is  induced  by  fraud,  concealment,  deception,  or  false 
representations  to  assume  the  liability  of  a  surety,  the  fraud 
may  give  him  a  right  to  revoke  or  cancel  his  obligation  as 
against  the  principal,  but  not  as  against  the  creditor  se- 
cured, where  the  latter  was  not  privy  to  the  fraud,  that  is, 
where  he  neither  instigated  nor  participated  in  it,  and  espe- 
cially where  he  was  ignorant  of  it."^^^     Thus,  the  fact  that 

lis  McCray  v.  Pfost,  118  Mo.  App.  072,  94  S.  W.  098. 

14  8  Bird  V.  Phillips,  115  Iowa,  703,  87  N.  W.  414. 

16  0  Big  Four  Wibniiigton  Coal  Co.  v.  Wren,  115  111.  App.  331. 

1151  Stiewel  v.  American  Surety  Co.,  70  Ark.  512,  68  S.  W.  1021; 
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Mc( 'rea  v.  Murphy,  90  111.  App.  434 ;  Sebree  Deposit  Bank  v.  Clark, 
105  Ky.  212,  48  S.  W.  lOSO ;  Lovelace  v.  Lovelace,  136  Ky.  452,  124 
S.  W.  400,  136  Am.  St.  Rep.  271;  Fuller  v.  Dupont,  183  Mass.  596, 
67  N.  E.  662 ;  To^vn  of  Hudson  v.  Miles,  185  Mass.  582,  71  N_  e.  r,3, 
102  Am.  St.  Rep.  370;  Atlas  Shoe  Co.  v.  Bloom,  200  Mass.  563,  05 
N.  B.  0.j2  ;  Blaney  v.  Rogers,  174  JIass.  277,  54  N.  E.  561 ;  Lee  v. 
Wlsner,  38  Mich.  82;  Saginaw  Medicine  Co.  v.  Batey,  179  Mich,  (iol, 
146  N.  W.  329 ;  Linn  County  v.  Farris,  52  JIo.  75,  14  Am.  Rep.  380 ; 
Ward  V.  National   Surety  Co.,   167  Mo.   App.   579,   152   S.   W.   397; 


871     PRINCIPLES  APPLIED  TO  PARTICULAR  CLASSES    §  342 

the  principal  in  a  bond  induces  the  surety  to  sign  the  same 
by  causing  the  name  of  a  cosurety  to  be  forged  thereto  will 
not  release  the  surety  from  liability  to  the  obligee  in  the 
bond,  if  the  latter  did  not  know  of  the  fraud,  but  supposed 
the  signature  to  be  genuine. '^''"  But  it  is  far  otherwise  when 
the  creditor  or  obligee  is  guilty  of  fraud  towards  the  surety. 
The  creditor  owes  to  the  surety  the  duty  of  exhibiting  the 
utmost  good  faith,  and  any  fraud  or  false  representations, 
even  the  slightest,  practised  on  the  surety  by  the  creditor 
will  release  him  from  liability.^^^  Thus,  a  surety  is  re- 
leased by  the  fact  that  he  was  induced  to  enter  into  the 
contract  by  the  fraudulent  concealment  of  material  facts, 
which  would  have  affected  his  decision  had  he  known  them, 
provided  such  concealment  was  practised  by  the  creditor 
or  obligee  or  with  his  knowledge  and  connivance. ^^*  So,  if 
any  material  part  of  the  transaction  between  the  debtor 
and  creditor  is  misrepresented  to  the  surety,  by  the  creditor 
or  with  his  knowledge  and  consent,  the  misrepresentation 
being  such  that  but  for  the  same  having  been  made  either 
the  suretyship  would  not  have  been  entered  into  at  all,  or, 
being  entered  into,  the  extent  of  the  surety's  liability  might 
be  thereby  increased,  the  surety  is  in  such  cases  generally 
not  bound  by  his  obligation. ^^^  And  the  creditor  may  make 
himself  a  party  to  the  fraud,  in  such  sense  as  to  release  the 

Dunfee  v.  Dunfee,  145  App.  Div.  108,  129  N.  T.  Supp.  142;  Shepard 
Land  Co.  v.  Banigan,  36  R.  I.  1,  87  Atl.  531;  Potts  v.  First  State 
Bank  (Okl.)  151  Pac.  859. 

152  Wheeler  v.  Traders'  Deposit  Bank,  107  Ky.  653,  55  S.  W.  552, 
49  L.  R.  A.  315;  Kansas  City  Terra  Cotta  Lumber  Co.  v.  Murphy, 
49  Neb.  674,  68  N.  W.  1030;  United  States  v.  Boyd,  8  App.  D.  C. 
440;  Clmdni  v.  Zambarano,  36  R.  I.  122,  89  Atl.  295.  Compare 
Southern  Cotton  Oil  Co.  v.  Bass,  126  Ala.  343,  28  South.  576. 

i5  3Haworth  v.  Crosby,  120  Iowa,  612,  94  N.  W.  1098;  Deposit 
Bank  v.  Hearne,  104  Ky.  819,  48  S.  W.  160;  Hancock  v.  Bank  of 
Tifton,  .6  Ga.  App.  678,  65  S.  E.  784;  Putney  v.  Schmidt,  16  N.  M. 
400,  120  Pac.  720.  But  compare  Whitcomb  v.  Shultz,  223  Fed.  268, 
138  C.  C.  A.  510,  as  to  the  degree  or  measure  of  good  faith  required. 

1S4  Springfield  Engine  &  Thresher  Co.  v.  Park,  3  Ind.  App.  173, 
29  N.  E.  444;  Fassnacht  v.  Etasing  Gagen  O).,  18  Ind.  App.  80,  46 
N.  E.  45,  47  N.  E.  480,  63  Am.  St.  Rep.  322 ;  Goebel  Brewing  Co.  v. 
McLean,  15  Pa.  Super.  Ct.  38. 

15  5  First  Nat.  Bank  v.  Mattingly,  92  Ky.  650,  18  S.  W.  940;  Pow- 
ers Dry-Goods  Co.  v.  Harlin,  68  Minn.  193,  71  N.  W.  16,  64  Am.  St. 
Rep.  460 ;    Whitcomb  v.  Shultz,  223  Fed.  268,  138  O.  O.  A.  510. 
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surety,  where  it  is  committed  in  his  presence  and  with  his 
knowledge,  and  he  silently  acquiesces.  Thus,  it  is  a  good 
defense  for  one  who  became  surety  for  the  payment  of  a 
debt  that  false  and  fraudulent  representations  were  made  to 
him  by  the  debtor,  concerning  his  financial  ability,  and  that 
the  creditor,  being  present  at  the  time  and  knowing  the 
falsity  of  the  representations,  kept  silence  and  permitted 
the  surety  to  be  thus  led  into  making  the  contract.^^"  And 
fraud  practised  by  the  creditor  upon  the  debtor  may  in 
some  cases  be  available  to  the  surety.  Thus,  there  can  be 
no  recovery  upon  a  guaranty  of  payment  of  the  price  of 
articles  sold,  where  the  seller  was  guilty  of  false  and  fraud- 
ulent representations  in  making  the  sale.^''^ 

But  as  to  the  rule  to  be  applied  in  cases  where  the  obligee 
or  creditor,  without  any  active  misrepresentations,  and  not 
being  questioned,  merely  conceals  damaging  facts  which 
are  within  his  knowledge,  the  authorities  are  not  in  har- 
mony. Some  of  the  cases  hold  that  if  he  knows  of  facts 
which  would  deter  the  surety  from  entering  into  the  con- 
tract, such  as  the  previous  dishonesty  or  financial  irregu- 
larity of  the  principal  or  his  present  insolvency,  and  keeps 
silence,  though  not  interrogated,  it  is  such  a  fraud  on  the 
surety  as  will  release  him  from  liability.^^^  But  other 
cases  maintain  that  the  obligee  or  creditor  is  not  bound  to 
disclose  facts  within  his  knowledge,  however  material  or 
discouraging,  unless  he  is  asked  about  them.'^"''    Thus,  it  is 

166  First  Nat.  Bank  v.  Terry  (C.  C.)  135  Fed.  621;  Selma  Sav. 
Bank  v.  Harlan,  167  Iowa,  673,  149  N.  W.  882. 

167  Webster  v.  Metropolitan  Washing  JIach.  Co.,  29  Ind.  453. 

168  Bellevlew  B.  &  L.  Ass'n  v.  Jeekel,  104  Ky.  159.  46  S.  W.  482; 
Town  of  Hudson  v.  Miles,  185  Mass.  582,  71  N.  E.  a3,  102  Am.  St 
Rep.  370;  Lauer  Brewing  Co.  v.  Kiley,  195  Pa.  449,  40  Atl.  71; 
Indiana  &  O.  Live  Stock  Ins.  Co.  v.  Bender,  32  Ind.  App.  287,  69 
N.  E.  691 ;  Capital  Fire  Ins.  Co.  v.  Watson,  76  Minn.  387,  79  N.  W. 
601,  77  Am.  St.  Bep.  657;  United  States  Life  Ins.  Co.  v.  Salmon, 
157  N.  T.  682,  51  N.  E.  1094;  Connecticut  General  Life  Ins.  Co.  v. 
Cliase,  72  Vt.  176,  47  Atl.  825,  53  L.  E.  A.  510 ;  Lingenfelter  Bros.  v. 
Bowman,  156  Iowa,  649,  137  N.  W.  946;  Damon  v.  Empire  State 
Surety  Co.,  161  App.  Div.  875,  14G  N,  T.  Supp.  996.  For  general 
discussion  of  the  subject  of  concealment  as  equivalent  to  fraud,  and 
circumstances  imposing  the  duty  of  disclosure,  and  when  silence  is 
justifiable,  see,  supra,  §§  58-60. 

i5»Watertown  Sav.  Bank  v.  Mattoon,  78  Conn.  388,  62  Atl.  622; 
Coats  V.  McKee,  26  Ind.  223 ;    Lake  v.  Thomas,  84  Md.  608,  36  Atl! 
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said  that  the  fact  that  the  payee  of  a  note  knows  when  it  is 
made  that  the  principal  maker  is  insolvent,  and  does  not 
inform  the  surety  thereof,  does  not  discharge  the  surety, 
since  it  is  presumed  that  the  latter  has  informed  himself  as 
to  the  principal's  general  character  or  reputation,  or,  if  not, 
that  he  is  willing  to  take  the  risk  involved  with  such  knowl- 
edge as  he  may  have.^°°  It  seems  clear  that  no  concealed 
knowledge  on  the  part  of  the  creditor  should  affect  the  obli- 
gations of  the  surety  where  he  had  no  opportunity  to  com- 
municate his  knowledge  to  the  latter,^^^  and  also  that  the 
creditor  can  scarcely  be  held  to  the  duty  of  warning  the 
surety  of  the  risk  he  takes,  where  all  the  facts  are  equally 
accessible  to  the  information  of  the  one  as  of  the  other.^'^ 
And  it  has  been  said  that,  whenever  a  duty  arises  to  dis- 
close facts  to  one  about  to  become  a  surety  for  an  agent,  it 
is  only  as  to  facts  affecting  the  risk  in  respect  to  the  subject- 
matter  of  the  agency  that  the  duty  arises,  and  it  does  not 
extend  to  facts  known  as  to  the  personal  habits  of  the 
agent. ^"^  But  when  the  surety  inquires  of  the  creditor  re- 
specting the  principal  for  information  which  the  creditor 
may  properly  give,  and  the  creditor  withholds  the  same 
without  sufficient  cause,  or  misleads  the  surety,  it  is  the 
creditor  who  should  suffer  the  loss  occasioned  thereby.^"* 

Any  actual  fraud  or  misrepresentation  on  the  part  of  the 
creditor  will  release  the  surety  or  guarantor,  or  give  him  a 
defense  to  an  action  against  him,  as,  where  it  is  falsely 
stated  to  him  that  the  instrument  which  he  is  asked  to  sign 
is  merely  a  recommendation  of  a  third  person,  whereas  it 
is  a  guaranty  that  such  person  will  perform  a  contract 
made  by  him.^°°     And  it  is  a  good  defense  that  the  paper 

437;  First  Nat.  Bank  v.  Johnson,  133  Mich.  700,  95  N.  W.  975,  103 
Am.  St.  Rep.  468;  Title  Guaranty  &  Surety  Co.  v.  Baglin,  178  Fed. 
682,  102  0.  O.  A.  182 ;  Atlantic  Trust  &  Deposit  Co.  v.  Union  Trust 
&  Title  Corp.,  110  Va.  286,  67  S.  B.  182,  135  Am.  St.  Rep.  937. 

i«o  Sebald  v.  Citizens'  Deposit  Bank,  31  Ky.  La.w  Rep.  1244,  105 
S.  W.  130,  14  L.  R.  A.  (N.  S.)  376. 

161  JuUus  Winter,  Jr.  &  Co.  v.  Forrest,  145  Ky.  581,  140  S.  W.  1005. 

162  Sherman  v.  Harbin,  125  Iowa,  174,  100  N.  W.  629. 

16  3  ^tna  Indemnity  Co.  v.  Schroeder,  12  N.  D.  110,  95  N.  W.  436. 
164  Benton  County  Sav.  Bank  v.  Boddicker,  105  Iowa,  548,  75  N. 
W.  632,  45  L.  B.  A.  321,  67  Am.  St.  Rep.  310. 
16  5  Shores-Mueller  Co.  v.  Lonning,  159  Iowa,  95,  140  N.  W.  197. 
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containing  the  guaranty  was  intentionally  misread  to  the 
guarantor  and  its  purport  misstated,  at  least  where  his 
physical  or  mental  condition  at  the  time  was  such  as  to 
excuse  him  from  the  duty  of  reading  it  for  himself/^"  and 
the  rule  is  the  same  where  the  terms  of  the  contract  were 
correctly  stated  to  him,  but  it  was  afterwards  secretly 
changed  in  such  a  way  as  to  be  prejudicial  to  him.^"*'  But 
while  it  is  undoubtedly  the  rule  that  strict  integrity  and 
complete  fairness  are  due  from  the  creditor  of  a  debtor  to 
one  who  is  about  to  become  surety  for  such  debtor,  yet  this 
will  not  excuse  the  surety  from  reasonable  attention  to  the 
circumstances  under  which  he  is  called  on  and  reasonable 
diligence  to  inform  himself  as  to  the  risk  involved  in  the 
act  he  is  about  to  do.^°*  And  generally,  the  fact  that  a 
surety  signs  a  bond  or  contract  without  reading  it,  when  he 
is  able  to  read  and  has  an  opportunity  to  do  so,  or  without 
making  any  inquiry  as  to  its  contents,  will  prevent  him 
from  relying,  for  his  defense,  on  the  fact  that  its  terms  or 
purport  are  different  from  what  he  was  told  or  what  he 
supposed  it  to  be.^""  It  should  be  added,  in  this  connection, 
that  misrepresentation  or  concealment,  to  be  available  as 
a  defense  to  a  surety  or  guarantor,  must  relate  to  a  material 
fact,^"*  and  that  the  defense  of  fraud  will  be  held  waived  if 
the  surety  does  not  rescind  or  disaffirm  his  contract  within 
a  reasonable  time  after  notice  of  the  facts. ^^^ 

A  guaranty  may  also  be  revoked  or  rescinded  on  discov- 
ering a  material  mistake  in  matter  of  substance.'-'^     Thus, 

186  Strouse  v.  Querns,  22  Pa.  Super.  Ct.  6;  Shores-Mueller  Co.  v. 
Knox,  160  Icm'a,  340,  141  N.  W.  94S.  On  the  general  rule  as  to 
fraud  committed  by  misreading  an  instrument  or  misstating  its  con- 
tents, see,  supra,  §  137. 

16T  Machin  v.  Prudential  Trust  Co.,  210  Pa.  253.  .59  Atl.  1073. 

168  Stedman  v.  Boone.  49  Ind.  469;  Jones  v.  Swift,  94  Ind.  516; 
Wanaraaljer  v.  Powers,  102  App.  Div.  4S5,  93  N.  Y.  Supp.  10. 

169  Spring  Garden  Ins.  Co.  v.  Lemmon,  117  Iowa,  691,  86  N.  W. 
35;  Jayeox  v.  Trembly,  42  App.  Div.  416,  59  N.  T.  Supp.  245;  In- 
ternational Text-Book  Co.  v.  ^labbott,  159  Wis.  423,  150  N.  W.  429. 
As  to  the  general  rule  on  the  subject  of  signing  an  instrument  with- 
out reading  it,  see,  supra,  §§  rji;-57. 

17  0  Baglin  v.  Title  Guaranty  &  Surety  Co.  (C.  C.)  166  Fed.  356. 

171  Barnes  v.  Century  Sav.  Bank,  165  Iowa,  141,  144  N.  W.  367. 

172  Griggs  T.  Moors,  168  Mass.  354,  47  N.  E.  128.  See  Bassett  v. 
O'Neal  Coal  &  Coke  Co.,  140  Ky.  340,  131  S.  W.  25. 
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where  a  person  signing  a  guaranty  thinks  that  it  is  for 
eleven  hundred  dollars,  when  in  reality  it  is  for  as  many 
thousands,  there  is  a  mistake  as  to  the  substance  of  the 
contract,  and  the  guaranty  is  binding  only  up  to  the  amount 
as  to  which  there  was  no  error,  and  this  is  so  although  the 
mistake  was  not  induced  by  the  creditor  or  by  any  repre- 
sentations of  his.^'*  A  guaranty  extorted  by  duress  is  void 
and  unenforceable,^^*  but  whether  duress  exerted  upon  the 
principal  debtor  will  be  available  as  a  defense  to  the  surety, 
is  a  question  not  yet  entirely  settled,  in  view  of  the  general 
rule  that  the  defense  of  duress  is  open  only  to  the  person 
upon  whom  it  is  imposed. ^'^  A  contract  by  which  an  in- 
sane person  assumes  the  liabilities  of  a  surety  or  guarantor 
is  void,  even  though  the  other  party  had  no  knowledge  of 
his  insanity/'*  But  an  undertaking  by  an  infant  as  a 
surety  or  guarantor  is  voidable  only  and  may  be  ratified  by 
him  after  attaining  his  majority.^'' 

A  "continuing"  guaranty  is  one  which  is  not  limited  in 
time  or  to  a  particular  transaction  or  to  specific  transac- 
tions, but  is  operative  until  revoked. "■'*  Such  a  guaranty 
may  be  retracted  and  annulled  before  it  has  been  acted  upon 
or  before  reliance  upon  it  has  caused  loss  or  injury,'^"*  but 
after  it  has  been  acted  upon,  it  cannot  be  revoked  to  the 
prejudice  of  the  party  secured  in  respect  to  past  transac- 
tions, though  it  may  be  withdrawn  as  to  other  or  additional 
liability  thereafter.^^"  Thus,  for  instance,  where  directors 
of  a  corporation  personally  execute  a  continuing  guaranty, 
securing  payment  for  goods  sold  and  to  be  sold  by  the 


173  Newman  v.  Scarborough,  115  La.  860,  40  South.  248,  112  Am. 
St.  Rep.  278. 

174  Tandy  v.  Elmore-Cooper  Live  Stock  Commission  Co.,  113  Mo. 
App.  409,  87  S.  W.  614. 

175  See  Fountain  v.  Bigham,  2.35  Pa.  35,  84  Atl.  131,  Ann.  Cas. 
1913D,  1185.    And  see,  supra,  §  224. 

176  Edwards  v.  Davenport  (C.  C.)  20  Fed.  756;  Van  Patton  v. 
Beals,  46  Iowa,  62.    And  see,  supra,  §  254. 

17  7  Harner  v.  Dipple,  31  Ohio  St.  72,  27  Am.  Rep.  496. 

178  Merchants'  Nat.  Bank  v.  Cole,  83  Ohio  St.  50,  93  N.  B.  465, 
Ann.  Cas.  1912A,  773.  See  Malone  v.  Crescent  City  Mill  &  Trans- 
portation Co.,  77  Cal.  38,  18  Pae.  858. 

178  RadclifCe  v.  Vamer,  55  Ga.  427. 

ISO  Conduitt  V.  Ryan,  3  Ind.  App.  1,  29  N.  E.  160. 
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plaintiff  to  the  corporation,  the  guaranty  can  be  revoked 
or  withdrawn  at  any  time  thereafter  on  notice  to  the  plain- 
tiff, in  which  case  the  liability  of  the  guarantors  will  extend 
only  to  sales  made  pursuant  to  it  before  the  notice/*^  But 
a  guaranty  is  not  revocable  at  the  pleasure  of  the  guarantor 
where  it  is  made  to  cover  some  specific  transaction  which  is 
not  yet  exhausted,  or  where  it  is  founded  upon  a  continuing 
consideration  the  benefit  of  which  the  guarantor  cannot  or 
does  not  renounce.  Thus,  if  the  promise  is  to  guaranty  the 
payment  of  goods  sold  up  to  a  certain  amount,  and  after  a 
part  has  been  delivered,  the  guaranty  is  revoked,  the  revo- 
cation will  be  good,  unless  the  promise  was  founded  upon  a 
consideration  which  has  been  paid  to  the  guarantor  for  the 
whole  amount,  or  unless  the  seller  has,  in  reliance  on  the 
guaranty,  not  only  delivered  a  part  to  the  buyer,  but  bound 
himself  by  a  contract  enforceable  at  law  to  deliver  the 
residue. ^*^  If  the  guaranty  is  limited  in  respect  to  time,  the 
effect  is  not  quite  so  clear.  In  a  case  in  Pennsylvania,  it 
was  held  that  one  who  has  guarantied  the  payment  of  rent 
by  a  tenant  under  a  yearly  lease  cannot  relieve  himself  from 
liability  during  the  year,  but  he  may  give  notice  to  the  land- 
lord that  he  will  not  be  bound  beyond  the  end  of  the  cur- 
rent year,  and  if  this  is  done  in  sufficient  time  to  enable  the 
landlord  to  demand  a  new  surety  or  give  the  tenant  notice 
to  quit,  and  he  nevertheless  permits  the  tenant  to  hold 
over,  the  guarantor  will  not  be  liable. ^'^  But  on  the  other 
hand,  an  English  decision  holds  that  a  guaranty  to  secure 
the  repayment  of  money  to  be  advanced  to  a  third  person 
on  discount  "for  the  space  of  twelve  calendar  months"  is 
revocable  within  the  year.  It  was  said:  "This  promise  by 
itself  creates  no  obligation.  It  is  in  effect  conditioned  to 
be  binding  if  the  plaintiff  acts  upon  it,  either  to  the  benefit 
of  the  defendants  or  to  the  detriment  of  himself.     But  until 

isiMamerow  v.  National  Lead  Co.,  206  111.  626,  69  N.  E.  504,  99 
Am.  St.  Eep.  196;  White  Sewing  Macb.  Co.  v.  Powell,  25  Ky.  I^w 
Rep.  94,  74  S.  W.  746;  Singer  Mfg.  Co.  v.  Draughan,  121  N.  C.  88, 
28  S.  E.  136,  61  Am.  St.  Rep.  657;  Merchants'  Nat.  Bank  v.  Cres- 
sey,  164  Iowa,  721,  146  N.  W.  761.  But  compare  Calvert  y.  Gordon, 
3  Man.  &  Ry.  124. 

182  2  Pars.  Contr.  30. 

183  Pleasonton's  Appeal,  75  Pa.  344. 
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the  condition  has  been  at  least  in  part  fulfilled,  the  defend- 
ants have  the  power  of  revoking  it.  In  the  case  of  a  simple 
guaranty  for  a  proposed  loan,  the  right  of  revocation  before 
the  proposal  has  been  acted  on  does  not  appear  to  be  dis- 
puted. Then  are  the  rights  of  the  parties  affected  either  by 
the  promise  being  expressed  to  be  for  twelve  months,  or  by 
the  fact  that  some  discounts  had  been  made  before  that  now 
in  question,  and  repaid?  We  think  not.  The  promise  to 
repay  for  twelve  months  creates  no  additional  liability  on 
the  guarantor,  but  on  the  contrary  fixes  a  limit  in  time 
beyond  which  his  liability  cannot  extend.  And  with  re- 
spect to  other  discounts,  which  had  been  repaid,  we  con- 
sider each  discount  as  a  separate  transaction,  creating  a 
liability  on  the  defendants  until  it  is  repaid,  and,  after  re- 
payment, leaving  the  promise  to  have  the  same  operation 
that  it  had  before  any  discount  was  made,  and  no  more."  ^'* 
After  the  principal  has  defaulted,  or  a  breach  of  the  guar- 
antied contract  has  occurred,  the  guarantor  may  rescind  his 
guaranty  so  far  as  concerns  future  transactions,  though  of 
course  this  will  not  release  him  from  liability  already  in- 
curred ;  or  he  may,  in  the  same  circumstances,  demand  such 
changes  in  the  contract  of  guaranty,  or  in  the  arrangements 
between  the  other  parties  to  the  contract,  as  will  guard  him 
against  similar  occurrences  in  the  future,  and  refuse  to  be 
further  bound  if  his  demands  are  not  acceded  to.^*^  Thus, 
"a  surety  bound  for  the  fidelity  and  honesty  of  his  principal, 
and  so  for  an  indefinite  and  contingent  liability,  and  not  for 
a  sum  fixed  and  certain  to  become  due,  may  revoke  and  end 
his  future  liability  in  either  of  two  cases,  viz.,  first,  where 
the  guarantied  contract  has  no  definite  time  to  run,  and  sec- 
ond, where  it  has  such  definite  time  but  the  principal  has 
so  violated  it  and  is  so  in  default  that  the  creditor  may 
safely  and  lawfully  terminate  it  on  account  of  the 
breach."  ^*'  But  even  where  a  guaranty  is  clearly  revoca- 
ble, it  cannot  be  revoked  without  a  due  regard  to  the  rights 

184  Offord  V.  Davles,  12  Com.  B.  N.  S.  748. 
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and  interests  of  the  person  protected  by  it.  Thus,  in  the 
case  of  a  guaranty  of  a  financial  officer's  fidelity,  a  proposed 
revocation  cannot  be  made  to  take  effect  instantaneously, 
but  time  must  be  given  to  the  employer  to  give  notice  to 
the  employe  and  to  the  other  sureties,  if  any,  and  to  procure 
a  new  bond  or  guaranty.^^^ 

§  343.  Partnerships. — Where  a  contract  by  which  per- 
sons enter  into  a  copartnership  does  not  fix  any  limit  of 
time  for  its  continuance,  either  absolutely  or  by  reference  to 
the  completion  of  a  specific  undertaking,  but  creates  a  mere 
partnership  at  will,  either  of  the  partners  may  withdraw 
from  the  firm  and  so  terminate  the  contract  at  any  time  and 
at  his  mere  pleasure,  and  if  he  acts  in  good  faith,  gives  rea- 
sonable notice  of  his  intention,  and  causes  no  unnecessary 
injury  to  the  business  of  the  firm,  he  is  not  answerable  in 
damages  for  so  doing.^*^  In  such  a  case,  the  fact  that  one 
of  the  partners,  on  entering  the  firm,  paid  a  bonus  for  a 
good-will  established  by  the  other  partner  will  not  prevent 
the  latter  from  dissolving  the  partnership  nor  render  him 
liable  in  damages. ^^'  But  to  justify  the  dissolution  of  a 
partnership  at  will,  it  is  necessary  that  the  renunciation 
of  the  partnership  should  be  made  in  good  faith  and  at  a 
reasonable  time,  and  not,  for  example,  when  the  other  part- 
ner is  permissibly  absent  from  the  place  where  the  business 
is  done;  and  a  partner  who  dissolves  the  partnership  with 
an  unfair  design  and  for  his  own  private  advantage  is  li- 
able for  any  damages  sustained  thereby  by  the  other  part- 
ner.i^o 

A  partnership  formed  for  a  fixed  and  limited  period  of 
time,  or  for  the  accomplishment  of  a  specific  purpose  and 
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therefor  impliedly  stipulated  to  continue  until  the  comple- 
tion of  the  undertaking,  cannot  be  dissolved  at  the  mere 
pleasure  of  one  of  the  partners.'"^  It  is  true  that  it  may  be 
practically  terminated  by  the  voluntary  act  of  one  of  the 
partners  in  withdrawing  from  it,  in  refusing  to  continue 
with  it,  or  in  carrying  on  the  business  as  his  own  to  the 
exclusion  of  his  partners.  But  this  is  more  properly  a 
breach  of  the  contract  than  a  rescission  of  it,  inasmuch  as 
the  withdrawing  partner  remains  liable  in  damages  to  his 
copartners  for  whatever  loss  or  injury  they  may  have  sus- 
tained in  consequence  of  his  act.^'*^  And  the  damages  may 
include  anticipated  profits  for  the  residue  of  the  term  fixed 
by  the  partnership  articles.^"'  Of  course  a  partnership  for 
a  fixed  period  of  time  may  be  dissolved  by  the  mutual  con- 
sent of  all  the  partners.  But  where  one  member  of  a  firm 
gives  notice  to  his  partner  that  all  connection  between 
them  is  dissolved,  but  this  is  not  assented  to  by  the  partner, 
and  the  parties  do  not  afterwards  act  upon  it,  this  does 
not  operate  as  a  dissolution  of  the  firm.^''*  A  partnership 
agreement  may  also  give  to  either  partner  the  right  to 
terminate  it  on  giving  a  certain  number  of  days'  written 
notice,  and  when  this  right  is  exercised  in  good  faith  by 
one  partner,  the  other  cannot  claim  any  damages  for  the 
dissolution  of  the  firm.^''^ 

But  even  if  an  agreement  of  partnership  is  not  dissoluble 
at  will  or  on  notice,  it  is  still  within  the  power  and  juris- 
diction of  a  court  of  equity  to  set  it  aside  or  terminate  it 
for  good  and  sufficient  cause,  relating  either  to  the  cir- 
cumstances in  which  it  had  its  inception  or  to  the  subse- 
quent conduct  of  a  partner,  just  as  it  may  order  the  rescis- 
sion or  cancellation  of  any  other  kind  of  agreement.^"* 
On  this  point  it  has  been  said :  "Where  there  is  fraud,  im- 
position, misrepresentation,  or  oppression  in  the  original 
agreement  for  the  partnership,  a  court  of  equity  has  juris- 
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diction  to  decree  its  dissolution  during  the  term  for  which 
it  was  originally  entered  into,  and  to  declare  it  void  ab 
initio.  A  court  of  equity  may  also  decree  a  dissolution  of 
the  partnership  for  causes  arising  subsequent  to  the  forma- 
tion of  the  contract,  founded  upon  the  misconduct  or  fraud 
or  violation  of  duty  of  one  partner,  or  on  account  of  the 
inability  or  incapacity  of  one  partner  to  perform  his  obliga- 
tions and  duties,  and  to  contribute  his  skill,  labor,  and  dili- 
gence in  the  promotion  and  accomplishment  of  the  objects 
of  the  partnership,  or  for  the  existence  of  an  impractica- 
bility in  carrying  on  the  undertaking  for  which  the  partner- 
ship was  formed."  ^°^  And  in  another  case  it  was  said : 
"A  partner  is  under  no  obligation  to  continue  a  member  of 
a  partnership  when  his  copartner  persistently  and  willfully 
violates  the  essential  conditions  upon  which  the  contract 
of  partnership  rests.  He  is  not  under  the  necessity  of  re- 
maining in  the  firm,  and  resorting  to  his  action  at  law  upon 
the  partnership  contract  for  redress.  He  is  at  liberty  to 
withdraw  himself  and  his  capital  from  the  concern  when- 
ever it  becomes  reasonably  certain  that  the  business  can 
no  longer  be  carried  on  at  a  profit,  whether  through  the 
misconduct  of  his  copartner  or  from  a  failure  of  the  busi- 
ness itself.  So,  if  he  has  been  induced  to  enter  into  the 
partnership  contract  through  the  deceit  of  his  copartner,  he 
may  withdraw  whenever  the  fraud  practised  upon  him  be- 
comes known.  In  neither  case  is  he  required  to  continue 
in  the  firm  until  the  partnership  expires  by  limitation  of 
time,  but  is  at  liberty  at  once  to  ask  for  a  dissolution  and 
a  winding  up  of  the  affairs  of  the  partnership."^^*  And  if 
a  court  of  equity  finds  that  a  contract  of  partnership  was 
void  in  its  inception,  on  account  of  the  fraud  of  one  part- 
ner in  inducing  the  other  to  enter  into  the  partnership, 
it  may  award  as  damages  that  the  fraudulent  partner  shall 
pay  back  to  the  other  all  sums  of  money  which  the  latter 
has  paid  into  the  firm  as  his  portion  of  the  capital  stock, 
and  pay  him  a  reasonable  compensation  for  the  time  he 
has  acted  as  a  partner,  and  indemnify  him  against  all  lia- 
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bility  arising  out  of  the  business  in  which  they  have  been 
engaged.^  °° 

A  contract  of  partnership  between  an  infant  and  an  adult 
is  voidable  at  the  election  of  the  infant,  who  may  disaffirm 
it  if  he  so  chooses,  for  no  other  reason  than  his  minority, 
but  if  he  elects  to  abide  by  it,  the  adult  is  bound  and  cannot 
rescind  the  contract.^""  A  partnership  will  likewise  be  dis- 
solved by  the  adjudication  in  bankruptcy  of  one  of  its  mem- 
bers, and  the  assignee  or  trustee  in  bankruptcy  thereupon 
becomes  a  joint  owner  or  tenant  in  common  with  the  sol- 
vent partners  of  the  property  of  the  firm.""^ 

§  344.  Contract  or  Engagement  to  Marry. — A  mutual 
promise  or  engagement  of  marriage,  between  persons  who 
are  legally  capable  of  entering  into  the  marital  relation 
with  each  other,  creates  a  binding  executory  contract,  pro- 
vided both  give  to  it  their  free  and  intelligent  consent,  and 
provided  it  embodies  the  serious  purpose  of  both  parties ; 
for  a  promise  of  marriage  given  merely  in  jest,  or  in  the 
course  of  a  theatrical  performance,  or  as  a  mere  repetition 
of  words  in  the  course  of  instruction  in  a  foreign  language, 
is  not  binding.^""  This  contract  is  subject  to  rescission  for 
the  same  causes  and  in  the  same  circumstances  as  any  or- 
dinary contract.  For  instance,  false  representations  made 
by  a  woman  on  entering  into  an  engagement  of  marriage, 
or  made  by  a  third  person  on  her  behalf  and  with  her 
knowledge,  with  knowledge  of  their  falsity,  for  the  pur- 
pose of  deceiving  the  man  and  inducing  him  to  promise  to 
marry  her,  he  believing  them  to  be  true,  are  cause  for  his 
rescission  or  repudiation  of  the  promise  (and  vice  versa, 
of  course),  provided  they  relate  to  material  matters,  such 
as  would  have  influenced  him  had  he  known  the  truth, 
as,  for  example,  matters  relating  to  the  person's  wealth, 
income,  business  position,  family   connections,  position  in 
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society,  or  previous  good  character.^"'  Thus,  in  an  Eng- 
lish case,  a  man  was  held  justified  in  breaking  his  promise 
to  marry  a  woman,  because  it  had  been  represented  to  him 
that  her  father  had  money  to  leave  her,  whereas  he  was  a 
bankrupt,  and  that  she  had  a  good  social  position,  whereas 
she  had  been  a  bar  maid.^°*  So  also,  the  fraudulent  con- 
cealment of  material  facts,  inducing  a  promise  of  marriage, 
will  justify  a  refusal  to  perform  the  contract  or  constitute 
a  good  defense  to  an  action  for  the  breach  of  it.^""^  Thus, 
where  one  of  the  parties  to  an  executory  contract  to  marry, 
discovers  that  the  other  is  a  person  of  immoral  character, 
he  may  renounce  the  contract.^"^  If  a  woman,  for  instance, 
on  entering  into  an  engagement  of  marriage,  conceals  from 
her  intended  husband  the  fact  of  her  previous  unchastity, 
or  that  she  is  then  pregnant,  or  the  fact  that  she  is  phy- 
sically unfit  for  sexual  intercourse,  such  concealment  is  a 
fraud  which  will  justify  the  withdrawal  of  the  promise 
made  to  her  and  furnish  a  defense  to  any  action  for  its 
breach. ^"^  So,  a  woman  may  withdraw  a  promise  of  mar- 
riage on  discovering  that  the  man  is  afflicted  with  a  vene- 
real disease. ^"^     But  of  course  there  must  have  been  an  ac- 
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tual  deception  of  the  person  imposed  upon,  and  he  cannot 
claim  to  be  released  from  his  promise  on  account  of  any 
facts  which  were  within  his  own  knowledge  at  the  time  he 
gave  it.  One  cannot  refuse  to  redeem  his  promise  to  mar- 
ry a  woman  on  account  of  her  lack  of  chastity  where  he 
himself  was  her  seducer,-"'  nor  on  account  of  her  ill  health, 
when  he  knew  at  the  time  of  the  engagement  that  she  was 
an  invalid. ^^° 

Further,  in  this  case  as  in  regard  to  other  contracts,  one 
is  chargeable  with  knowledge  of  such  facts  and  circum- 
stances as  are  patent  to  his  observation  or  discoverable  by 
proper  attention  or  reasonable  inquiry.  "When  a  man  en- 
ters into  an  engagement  of  marriage  with  a  woman,"  says 
the  court  in  Pennsylvania,  "he  is  presumed  to  have  made 
himself  acquainted  with  her  appearance,  her  temper,  her 
manner,  her  character,  and  other  matters  which  are  obvious 
to  the  understanding,  and  which  can  be  ascertained  in  the 
social  intercourse  which  usually  accompanies  courtship.  If 
he  changes  his  mind  and  refuses  to  marry  her  for  a  defect 
which  is  open  to  observation,  and  which  he  might  have  as- 
certained before  by  reasonable  care,  it  is  no  defense  to  an 
action  for  breach  of  promise  of  marriage."  ^^^  Thus,  cir- 
cumstances tending  to  throw  discredit  upon  the  mother  of 
the  plaintiff,  and  so  to  show  the  social  degradation  of  the 
plaintiff  herself,  are  not  available  in  defense  to  an  action  for 
breach  of  promise,  unless  fraudulently  concealed  from  the 
defendant.''^^ 

It  is  also  important  to  observe  that  mere  silence  on  the 
part  of  a  woman,  when  no  inquiries  are  addressed  to  her 
by  the  man  to  whom  she  is  engaged,  though  resulting  in 
the  concealment  of  matters  which  would  have  broken  the 
engagement  if  known,  except  in  regard  to  her  previous  un- 
chastity,  does  not  constitute  fraud  on  her  part.^^'     But  if 
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she  undertakes,  either  with  or  without  inquiry,  to  inform 
him  concerning  her  past  Hfe,  her  parentage,  her  physical 
condition,  or  any  other  material  matter,  she  is  not  only 
bound  to  be  truthful  in  what  she  states,  but  also  she  is 
bound  not  to  tell  half  truths,  and  not  to  give  a  deceptive 
color  to  her  narrative  by  suppressing  important  details. 
This  subject  was  discussed  in  a  recent  case  with  such  a 
degree  of  care  and  of  sound  legal  wisdom  as  to  justify  an 
extended  quotation  from  the  opinion  of  the  court.  The  ac- 
tion being  one  for  breach  of  promise  of  marriage,  the  court 
said:  "The  jury  were  correctly  instructed  that  it  was  not 
the  duty  of  a  party,  before  making  or  accepting  an  offer 
of  marriage,  to  communicate  all  the  previous  circumstances 
of  his  or  her  life;  and  that  the  parties  would  be  bound  if 
they  became  engaged  without  making  any  investigation, 
and  without  receiving  any  assurances  or  representations 
which  led  to  the  engagement,  even  though  matters  were 
discovered  subsequently  which,  if  known  at  the  time, 
would  have  prevented  the  engagement,  unless  they  were 
such  as  gave  a  right  to  the  other  party  to  terminate  the 
contract  upon  their  discovery.  Whether  the  only  matters 
which  would  give  the  defendant  such  a  right  were  those 
relating  to  the  chastity  of  the  plaintiff  we  have  no  need 
now  to  consider.  No  question  was  made  by  him  as  to  the 
plaintiff's  chastity ;  and  the  fact,  if  it  was  a  fact,  that  the 
plaintiff  had  some  negro  blood  in  her  veins,  or  that  her  mo- 
tives were  mercenary,  or  that  there  was  a  want  of  affection 
on  her  part,  or  that  there  was  an  incompatibility  resulting 
from  disparity  of  age,  difference  in  character  and  disposi- 
tion, and  other  causes,  which,  apart  from  fraud,  were  the 
things  relied  on  by  the  defendant,  would  not  justify  him 
as  a  matter  of  law  in  breaking  the  contract.  *  *  *  But 
we  think  that  if  the  plaintiff  undertook,  without  inquiry 
from  the  defendant,  to  state  facts  relating  to  any  circum- 
stances in  her  history  or  life,  or  to  her  parentage  or  family, 
or  to  her  former  or  present  position,  which  were  material, 
she  was  bound  not  only  to  state  truly  the  facts  which  she 
narrated,  but  she  was  also  bound  not  to  suppress  or  con- 
ceal any  facts  which  were  nec;_>ssary  to  a  correct  under- 
standing on  the  part  of  the  defendant  of  the  facts  which 
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she  stated;  and  if  she  willfully  concealed  and  suppressed 
such  facts,  and  thereby  led  the  defendant  to  believe  that 
the  matters  to  which  such  statements  related  were  differ- 
ent from  what  they  actually  were,  she  would  be  guilty  of 
a  fraudulent  concealment.  *  *  *  Mere  silence  on  the 
part  of  the  plaintiff,  without  inquiry  by  the  defendant, 
though  resulting  in  the  concealment  of  matters  which 
would  have  prevented  the  engagement  if  known,  would  not 
constitute  fraud  on  her  part.  But  a  partial  and  fragmen- 
tary disclosure,  accompanied  by  the  willful  concealment  of 
material  and  qualifying  facts,  would  be  as  much  of  a  fraud 
as  actual  misrepresentation,  and  would  be,  in  effect,  mis- 
representation. There  was  evidence  that  the  plaintiff  rep- 
resented to  the  defendant  before  the  engagement  that  she 
had  been  previously  married,  and  that  she  had  obtained  a 
divorce  from  her  husband  on  account  of  his  bad  conduct 
and  cruelty  to  her.  So  far  as  appears  from  the  exceptions, 
that  was  all  that  the  plaintiff  told  the  defendant  about  the 
divorce  before  the  engagement.  But  there  was  testimony 
tending  to  show  that,  at  the  same  time  that  she  procured 
a  divorce  from  her  husband,  he  procured  one  from  her; 
and  that  the  cross  bill  filed  by  him  in  answer  to  her  com- 
plaint, and  on  which  his  divorce  was  granted,  charged  her 
with  being  a  woman  of  violent  and  ungovernable  temper, 
and  of  jealous,  revengeful,  and  vicious  disposition,  and  with 
having,  within  two  weeks  after  their  marriage,  commenc- 
ed a  systematic  course  of  violent,  abusive,  and  cruel  con- 
duct towards  him,  which  finally  broke  down  his  health  and 
compelled  him  to  leave  her.  It  also  charged  her  with  as- 
saulting him  with  a  carving  knife,  and  with  using  profane 
epithets  in  regard  to  himself,  his  relatives  and  friends,  and 
alleged  numerous  specific  acts  of  violence  and  passion.  We 
think  that  the  divorce  which  her  husband  obtained  from 
the  plaintiff  and  the  charges  contained  in  the  cross  bill  were 
material  facts,  and  that  if  the  plaintiff  knew  them  when  she 
told  the  defendant  that  she  had  obtained  a  divorce  from 
her  husband  for  his  cruelty,  and  willfully  suppressed  them, 
she  was  guilty  of  a  fraudulent  concealment  and  misrepre- 
sentation. To  say  that  she  had  obtained  a  divorce  from 
her  husband  for  his  cruelty,  and  omit  all  reference  to  his 
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divorce  and  the  grounds  on  which  he  obtained  it,  was  to 
state  the  matter  in  such  a  way  as  to  convey  a  different  im- 
pression from  that  which  would  have  been  conveyed  if  all 
the  facts  had  been  stated,  and  was  misleading.  *  *  * 
So  with  regard  to  her  parentage  and  family.  She  was  un- 
der no  obligation  to  tell  the  defendant  about  them  in  the 
absence  of  inquiry  by  him.  But  if  she  voluntarily  under- 
took to  make  any  statements  concerning  them,  she  was 
bound,  not  only  to  state  truly  what  she  told,  but  also  not 
to  suppress  or  conceal  facts  which  would  materially  qualify 
those  which  she  stated.  If,  for  instance,  as  the  evidence 
tended  to  show,  she  told  the  defendant  that  her  father  and 
mother  were  both  of  the  best  white  families  in  Charleston, 
South  Carolina;  that  her  father  was  a  distinguished  law- 
yer; that  her  mother  was  equally  high  bred;  and  that, 
after  his  death,  her  mother  married  a  man  by  the  name  of 
Smith,  with  which  her  mother's  folks  were  dissatisfied; 
and  that  on  that  account  the  family  moved  to  California, — 
but  if  she  suppressed  the  facts  that  Smith  was  a  colored 
barber  and  an  octoroon  and  her  reputed  father,  and  that 
her  mother  had  negro  blood  in  her  veins,  and  was  about 
one-eighth  negro,  the  impression  as  to  the  standing  of  her- 
self and  family,  and  the  credibility  of  her  statement  re- 
specting her  parentage,  would  or  might  be  quite  different 
from  that  which  would  be  likely  to  be  made  if  she  had  told 
the  whole  truth.  These  facts,  if  they  were  facts,  were  neces- 
sary to  a  correct  understanding  of  the  real  state  of  the  cir- 
cumstances of  her  family  and  of  her  previous  history,  and 
were  or  might  be  found  to  be  material ;  and  a  willful  suppres- 
sion of  them  on  her  part,  in  view  of  what  there  was  evi- 
dence that  she  told,  would  constitute,  or  might  be  found 
to  constitute,  a  fraud  upon  the  defendant."  -" 

Other  grounds  of  rescission  may  be  availed  of  to  justify 
the  repudiation  of  a  promise  of  marriage,  which  would  war- 
rant a  like  course  in  the  case  of  any  ordinary  contract. 
Thus,  actual  physical  duress  would  be  ground  for  invalidat- 
ing a  marriage  procured  by  its  means,  or  would  constitute 

214  Van  Houten  v.  Morse,  162  Mass.  414,  38  N.  E.  705,  26  L.  R.  A. 
430,  44  Am.  St.  Rep.  373. 
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a  sufficient  defense  to  an  action  for  the  breach  of  the  prom- 
ise to  marry,  and  therefore  clearly  would  be  good  ground 
for  repudiating  the  promise. "^^  Again,  the  contract  to  mar- 
ry is  not  one  which  an  infant  is  capable  of  entering  into 
with  binding  eflfect,  though  he  may  have  readied  such 
years,  short  of  majority,  as  will  fit  him  in  all  respects  for 
the  marital  and  parental  relations,  and  therefore  he  may 
repudiate  his  promise  without  liability  to  damages,  and 
even  though  he  accomplished  the  seduction  of  the  female 
by  his  promise. ^^^  And  a  promise  of  marriage  made  by  a 
person  who  is  mentally  incompetent  is  absolutely  void.^^^ 
As  impossibility  of  performance,  either  total  or  according 
to  the  purpose  and  intention  of  the  parties,  may  be  ground 
for  rescinding  any  ordinary  contract,  so  also,  in  respect  to 
the  contract  to  marry,  circumstances  occurring  after  the 
promise  was  given  may  justify  its  breach.  These  circum- 
stances may  be  such  as  totally  to  unfit  the  party  from  en- 
tering into  the  marriage  relation,  as,  mental  infirmity  or 
certain  kinds  of  physical  sickness,  or  such  great  deteriora- 
tion of  moral  character  as  renders  him  (or  her)  substan- 
tially a  different  person  from  the  one  to  whom  the  promise 
was  given  and  an  unfit  mate  for  the  other  party,  as,  for 
instance,  dissolute  or  grossly  immoral  conduct,  the  devel- 
opment of  criminal  tendencies,  or  perhaps  extreme  intem- 
perance.^^^  Thus,  the  fact  that,  after  entering  into  an  en- 
gagement of  marriage,  the  woman  voluntarily  submitted  to 
a  surgical  operation  which  was  not  necessary  but  the  ef- 
fect of  which  was  to  render  her  incapable  of  procreation, 
is  a  good  defense  to  her  action  for  breach  of  the  contract. ^'^^ 
It  is  said  that  a  contract  to  marry  is  coupled  with  the  im- 
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plied  condition  that  both  of  the  parties  shall  continue  in  the 
enjoyment  of  life  and  health,  and  if  the  condition  of  the 
parties  has  so  changed  that  the  marriage  state  would  en- 
danger the  life  or  health  of  either,  a  breach  of  the  contract 
is  excusable.  Thus,  where  the  man,  without  any  fault  on 
his  part,  becomes  afflicted  with  hereditary  cystitis,  it  is  an 
act  of  God  and  a  valid  ground  for  refusing  to  keep  a  prom- 
ise of  marriage  while  the  affection  continues.^'"  But  in  a 
case  in  North  Carolina,  where  the  defendant  in  a  breach 
of  promise  action,  failed  to  fuUfil  his  promise  of  marriage 
on  the  ground  that  he  was  afflicted  with  a  disease  which 
would  render  him  unfit  for  the  married  state,  it  was  held 
that  he  would  be  answerable  in  damages  if  the  disease  was 
contracted  after  the  time  of  making  the  promise,  or  if  be- 
fore and  if  he  knew  his  infirmity  was  incurable;  but  if  it 
was  contracted  prior  to  the  promise,  and  he  had  reason  to 
believe  that  it  was  only  temporary,  he  is  excusable  for  a 
breach  resulting  from  his  subsequent  discovery  that  the 
disease  was  incurable  or  would  be  of  long  duration. ^^'^  So 
where  a  man  who  had  suffered  from  syphilis  had  been  pro- 
nounced entirely  cured  of  it,  and  so  believed  in  good  faith, 
and  afterwards  entered  into  an  engagement  of  marriage, 
the  reappearance  of  the  disease,  without  any  fresh  fault  on 
his  part,  rendering  him  unfit  to  marry,  will  release  him  from 
his  promise  and  justify  him  in  retracting  it.-^^  But  if  a 
man,  after  engaging  to  marry  a  woman,  has  sexual  connec- 
tion with  her,  he  cannot  for  that  reason  break  off  the  en- 
gagement and  take  advantage  of  his  own  wrong.^^^ 

Again,  a  contract  to  marry  may  be  rescinded  or  repudiat- 
ed, without  liability  to  a  suit  for  damages,  in  cases  where 
the  marriage,  if  performed,  would  be  void  in  law,  as,  for 
a  violation  of  the  laws  against  incest,  or  on  account  of  a 
previous  existing  marriage,  even  though,  in  the  latter  case, 

220  Sanders  v.  Coleman,  97  Va.  690,  34  S.  E.  621,  47  L.  R.  A.  581. 
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the  promise  may  be  conditioned  on  the  dissolution  of  the 
existing  marriage. ^^*  But  a  contract  of  marriage,  to  be 
consummated  on  the  death  of  the  divorced  wife  of  one  of 
the  parties  to  the  contract  is  not  void  for  uncertainty  and 
indefiniteness,  since  it  is  determinable  upon  an  event  which 
is  certain  to  occur,  nor  is  such  a  contract  void  as  contrary 
to  public  policy. ^^^  But  where  a  man,  inducing  a  woman 
to  enter  into  a  contract  of  marriage  with  him,  fraudulently 
conceals  the  fact  that  he  is  already  married,  or  falsely  rep- 
resents that  he  is  not  married,  she  may  maintain  an  action 
for  damages  for  breach  of  the  promise  to  marry. ^^*  "We 
fully  recognize  the  just  and  well-settled  rule  of  law  by 
which  a  man,  even  though  married,  and  for  that  reason 
incapacitated  from  executing  a  contract  or  promise  of  mar- 
riage to  another,  shall  not  escape  liability  for  damages  oc- 
casioned to  a  third  party,  if,  in  point  of  fact,  she  entered 
into  the  contract  with  him  in  ignorance  of  the  fact  that  he 
had  a  living  wife.  She  must  not  only  be  ignorant  of  the 
fact  that  he  is  a  married  man,  but  she  ought  to  have  good 
reason  to  believe  that  he  is  single.  She  certainly  cannot 
rashly  and  without  reason  and  contrary  to  all  the  sugges- 
tions of  her  own  senses,  and  contrary  to  notorious  and 
universal  reputation,  close  her  eyes  and  declare  she  does 
not  know,  and  thereby  entitle  herself  to  maintain  an  action. 
It  is  equally  well  settled  that  a  mutual  promise  of  marriage 
between  two  persons,  one  of  whom  is  known  by  both  to  be 
married,  is  simply  void.  A  breach  of  such  a  contract  by 
either  is  no  actionable  wrong  to  the  other."  ^"  On  similar 
principles  it  is  held  that  where  the  local  laws  are  designed 
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to  prevent  the  spread  of  epilepsy,  pulmonary  tuberculosis, 
and  other  diseases,  and  to  that  end  forbid  the  marriage  of 
persons  so  afflicted,  a  man  is  justified  in  breaking  off  his 
engagement  to  marry  a  woman  having  one  of  the  specified 
diseases,  and,  according  to  some  of  the  authorities,  even 
though  he  knew  that  she  had  it  at  the  time  of  the  con- 
tract."' 

Where  one  of  the  parties  to  a  marriage  contract  fails  to 
perform  his  agreement  at  the  time  fixed  for  the  ceremony, 
there  being  no  reasonable  excuse  for  such  failure,  the  oth- 
er party  may  rescind  the  contract  and  sue  for  damages.^"' 
But  if  there  has  been  no  renunciation  of  a  promise  of  mar- 
riage, and  no  time  was  fixed  for  its  performance,  a  request 
for  or  tender  of  performance  is  a  prerequisite  to  a  suit  for 
breach  of  promise,^^"  though  this  is  not  necessary  where 
the  alleged  promise  of  marriage  has  been  denied  by  the 
defendant,  or  where  his  conduct  amounts  to  a  repudiation 
of  it.^^"-  So,  where  the  defendant,  before  the  time  set  for 
his  marriage  with  the  plaintiff,  has  married  another,  and 
so  put  it  out  of  his  power  to  marry  the  plaintiff,  she  may 
treat  the  contract  as  broken  and  bring  suit.^^^  But  in  gen- 
eral, a  party  to  a  contract  of  marriage  who  discovers  that 
circumstances  have  arisen  since  he  gave  his  promise,  which 
would  justify  him  in  repudiating  or  recalling  it,  must  act 
promptly  after  the  matter  has  come  to  his  knowledge,  un- 
der pain  of  presumed  acquiescence  or  ratification.^'*'  And 
a  rescission  or  release  of  a  promise  of  marriage  must  be 
manifested  in  some  unequivocal  and  effective  manner,  and 
hence,  for  example,  merely  returning  an  engagement  ring 
to  the  donor,  does  not  rescind  the  contract. ^^^ 

2  =  8  Grover  v.  Zook,  44  Wash.  JSO,  87  Tac.  (1;1S,  7  Jj.  E.  A.  (N.  S.) 
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lyike  any  other  contract,  an  agreement  to  marry  may  be 
dissolved  by  the  mutual  consent  of  the  parties,  and,  in  fa- 
vor of  the  party  seeking  to  repudiate  the  promise,  the  con- 
sent of  the  other  may  be  inferred  from  circumstances  in- 
dicating an  evident  intention  to  abandon  the  contract. ^^"^ 
Thus,  where  one  of  the  parties  to  an  engagement  of  mar- 
riage has  asked  to  be  released  from  it,  silence  of  the  other 
party  for  two  years,  and  the  absence  of  all  communication 
between  them,  may  be  taken  by  a  jury  as  evidence  that 
such  other  party  had  acquiesced  in  the  breaking  of  the  en- 
gagement.^^^  So,  where  the  plaintiff  was  induced  by  the 
false  statements  of  a  third  person  to  write  a  letter  to  the 
defendant  discarding  him  and  releasing  him  from  his  prom- 
ise to  marry  the  plaintiff,  which  letter  was  received  by  him 
and  acted  on  in  good  faith,  he  having  had  no  participation 
in  or  knowledge  of  its  fraudulent  procurement,  it  was  held 
that  the  contract  was  at  an  end,  and  that  the  plaintiff  could 
not  thereafter  recover  in  an  action  for  an  alleged  breach  of 
his  promise. ^^^ 

§  345.  Mcurriage  as  Executed  Contract. — Marriage  is 
often  said  to  be  a  civil  contract,  and  this  is  true  in  a  special 
and  limited  sense.  But  it  differs  from  all  ordinary  con- 
tracts in  this,  that  when  an  agreement  to  marry  has  been 
executed  by  an  actual  and  lawful  marriage,  it  cannot  be  re- 
voked, dissolved,  or  terminated  by  any  act  of  the  parties 
or  by  their  mutual  consent.^^*  On  this  point  it  has  been 
said  by  the  Supreme  Court  of  the  United  States :  "Whilst 
marriage  is  often  termed  by  text  writers  and  in  decisions 
of  courts  a  civil  contract,  generally  to  indicate  that  it  must 
be  founded  upon  the  agreement  of  the  parties  and  does  not 
require  any  religious  ceremony  for  its  solemnization,  it  is 

235  Dean  v.  Skiff,  128  Mass.  174;  Grant  v.  WlUey,  101  Mass.  356: 
Shellenbarger  v.  Blake,  67  Ind.  75;  Brown  v.  Gunderson,  123  Minn. 
303,  143  N.  W.  795 ;  Connolly  t.  Bollinger,  67  W.  Va.  30,  67  S.  E.  71, 
20  Ann.  Cas.  1350;  King  v.  Gillett,  7  Mees.  &  W.  55;  Davis  v. 
Bomford,  6  Hurl.  &  N.  245. 

2  36  Davis  V.  Bomford,  6  Hurl.  &  N.  245. 

237  AUard  v.  Smith,  2  Mete.  (Ky.)  297. 

2  38Adger  v.  Ackerman,  115  Fed.  124,  52  C.  C.  A.  568;  Ditson  v. 
Ditson,  4  R.  I.  87 ;  Maguire  v.  Maguire,  7  Dana  (Ky.)  181 ;  Tovwi- 
send  V.  Griffin,  4  Har.  (Del.)  440. 
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something  more  than  a  mere  contract.  The  consent  of  the 
parties  is  of  course  essential  to  its  existence;  but  when  the 
contract  to  marry  is  executed  by  the  marriage,  a  relation 
between  the  parties  is  created  which  they  cannot  change. 
Other  contracts  may  be  modified,  restricted,  enlarged,  or 
entirely  released  upon  the  consent  of  the  parties.  Not  so 
with  marriage.  The  relation  once  formed,  the  law  steps  in 
and  holds  the  parties  to  various  obligations  and  liabilities. 
It  is  an  institution  in  the  maintenance  of  which  in  its  purity 
the  public  is  deeply  interested,  for  it  is  the  foundation  of 
the  family  and  of  society,  without  which  there  would  be 
neither  civilization  nor  progress."  ^'^  So  also,  where  par- 
ties enter  into  a  common-law  marriage,  per  verba  de  prse- 
senti,  and  reduce  their  agreement  to  writing,  neither  can 
annul  the  marriage  by  simply  repudiating  or  denying  it.^*" 
Yet  a  court  of  equity  may  inquire  into  and  annul  a  forged 
and  fraudulent  instrument  of  writing,  claimed  to  be  a  con- 
tract of  marriage,  before  it  is  sought  to  be  put  into  effect.^*^ 
It  is  undoubtedly  a  general  rule  that  courts  of  equity 
have  jurisdiction  to  set  aside  or  annul  an  executed  contract 
of  marriage,  where  grounds  are  presented  which  fall  under 
some   recognized   head   of   equity   jurisdiction,   and   which 


239  Maynard  v.  Hill,  125  U.  S.  1»0,  S  Sup.  Ct.  723,  31  L.  Ed.  659. 
So  also,  It  lias  been  said  by  an  eminent  test  writer:  "'ilarriage,  as 
distinguished  from  the  agreement  to  marry  and  from  the  act  of  be- 
coming married,  is  the  civil  status  of  one  man  and  one  woman 
united  in  law  for  life,  for  the  discharge  to  each  other  and  of  the 
community  of  the  duties  legally  incumbent  on  those  whose  associa- 
'tion  is  founded  on  the  distinction  of  sex.  We  know  that  the  fore- 
going definition  of  marriage  is  eowect,  because  it  accurately  de- 
scribes what  the  courts  constantly  decide.  That  marriage  executed 
is  not  a  contract  we  linow,  because  the  parties  cannot  mutually  dis- 
solve it,  because  the  act  of  God  incapacitating  one  to  discharge  its 
duties  will  not  release  the  bond,  because  there  is  no  accepted  per- 
formance which  will  end  it,  because  a  minor  of  marriageable  age  can 
no  more  recede  from  it  than  an  adult,  because  it  is  not  dissolved  by 
a  failure  of  the  original  consideration,  because  no  suit  for  damages 
will  lie  for  the  non-fulfillment  of  its  duties,  because  its  duties  are 
not  derived  from  its  terms  but  from  the  law,  because  legislation  may 
annul  it  at  pleasure,  and  because  none  of  its  other  elements  are 
those  of  contract,  but  all  are  of  status."  1  Bishop,  Marr.  &  Diy.  §§ 
3,  4. 

240  Mathewson  v.  Phoenix  Iron  Foundry  (C.  C.)  20  Fed.  281. 
2*1  Sharon  v.  Hill  (C.  C.)  20  Fed.  1. 
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would  be  sufficient  to  warrant  the  court  in  setting  aside 
any  ordinary  contract,  such  as  fraud,  mistake,  duress,  or 
insanity;  and  their  authority  in  this  respect  is  not  derived 
from  the  statutes  governing  proceedings  for  divorce  or  an- 
nulment, nor  limited  by  their  terms  as  to  residence  of  the 
parties  and  other  matters,  but  is  based  on  the  inherent  and 
general  jurisdiction  of  such  courts  over  questions  arising 
out  of  contracts.^*^  Thus  in  Maryland  it  is  said:  "The 
power  of  a  court  of  equity  to  declare  a  marriage  null  and 
void,  when  a  proper  case  is  made  out,  cannot  be  questioned. 
The  authority  of  the  court,  however,  to  act  in  such  cases 
is  not  derived  from  the  powers  conferred  by  the  divorce 
laws,  although  a  divorce  a  vinculo  may  be  decreed  upon 
some  of  the  same  grounds  upon  which  a  marriage  may  be 
declared  a  nullity.  If  the  marriage  be  procured  by  abduc- 
tion, terror,  fraud,  or  duress,  the  court,  in  declaring  it  a 
nullity,  acts  in  virtue  of  its  general  jurisdiction  in  matters 
of  fraud  affecting  contracts."  ^*^  So  in  Vermont :  "We  are 
satisfied  that  the  court  of  chancery,  under  its  common  equi- 
ty jurisdiction,  may  rescind  or  relieve  against  a  marriage 
contract  or  annul  a  contract  solemnized  before  a  magis- 
trate or  minister  of  the  gospel,  if  obtained  by  force,  fraud, 
or  imposition,  or  under  a  mistake  as  to  the  legal  effect  of 
such  solemnization  by  one  of  the  parties,  if  the  other  party 
knew  the  legal  effect,  and  also  knew  that  the  party  was 
under  such  mistake,  when  such  ceremony  has  not  been  fol- 
lowed by  consummation  or  cohabitation.  Even  when  fol- 
lowed by  consummation,  there  may  be  extraordinary  cases 
of  fraud  and  imposition  which  require  the  aid  of  a  court 
of  chancery  to  prevent  consequences  in  a  high  degree  dis- 
astrous if  that  aid  was  not  afforded."  ^**     But  it  is  only  in 


2i2Ridgely  V.  Eidgely,  79  Md.  298,  29  Atl.  597,  25  L.  R.  A.  800; 
Meredith  v.  Meredith,  79  Mo.  App.  636;  Martin  v.  Martin,  5i  W. 
Va.  301,  46  S.  E.  120,  1  Ann.  Gas.  612 ;  Avakian  v.  Avakian,  69  N.  J. 
Bq.  89,  60  Atl.  521 ;  Bassett  t.  Bassett,  9  Bush  (Ky.)  696 ;  Le  Brun 
V.  Le  Bran,  55  Md.  496;  Lyndon  v.  Lyndon,  69  111.  43;  Keyes  t. 
Keyes,  22  N.  H.  553;  Clark  v.  Field,  13  Vt.  460;  Wightman  v. 
Wightman,  4  Johns.  Ch.  (N.  Y.)  343;  Ferlat  v.  Gojon,  Hopk.  Ch. 
<N.  Y.)  478,  14  Am.  Dec.  554. 

2  43  Le  Brun  v.  Le  Brun,  55  Md.  496. 

2  4<  Clark  V.  Field,  13  Vt.  460. 
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cases  where  the  ground  of  relief  alleged  is  such  as  would 
justify  the  rescission  of  an  ordinary  contract  that  the  courts 
of  equity  can  exercise  this  power.  In  other  cases,  though 
a  sufficient  ground  for  dissolving  the  marriage  may  exist,  a 
court  of  equity  cannot  so  decree  unless  authorized  by  the 
statute. ^*°  Thus,  it  cannot  annul  a  marriage  on  the  ground 
that  the  woman  had  another  husband  living  at  the  time  it 
was  contracted,  where  it  is  not  shown  that  the  other  party 
was  led  into  the  marriage  through  deception  or  conceal- 
ment.-*" And  even  in  cases  clearly  within  the  general  juris- 
diction of  equity,  the  courts  are  now  disposed  to  refuse  to 
take  cognizance  of  them  where  the  statute  law  has  provid- 
ed another  and  adequate  remedy,  either  by  vesting  special 
tribunals  with  authority  for  that  purpose  or  by  specifying 
fraud,  duress,  imbecility,  etc.,  as  a  ground  for  divorce  or 
annulment.-*'  Thus,  in  a  case  in  Ohio,  it  was  held  that  the 
court  of  chancery  would  take  jurisdiction  of  a  proceeding  to 
annul  the  marriage  of  a  person  entirely  lacking  in  mental 
capacity,  just  as  it  would  to  order  the  surrender  and  can- 
cellation of  a  forged  or  otherwise  void  instrument.  But  at 
that  time,  "congenital  or  other  mental  imbecility"  was  "not 
among  the  statutory  causes  of  divorce"  in  that  state. ^*^ 

A  "mock"  marriage,  where  the  parties  go  through  all  the 
forms  and  ceremonies  of  an  actual  solemnization,  but  only 
in  jest  or  (it  might  be  supposed)  in  the  course  of  a  theatri- 
cal performance,  and  without  any  intention  to  marry,  does 
not  create  the  marital  status,  and  either  may  refuse  to  be 
bound  by  it.^*°     And  so  also,  where  a  marriage  ceremony 

245  Griffin  v.  Griffiu,  47  N.  Y.  134. 

2-16  Kelley  v.  Kelley,  161  Mass.  Ill,  36  N.  E.  837,  25  L.  R.  A.  806, 
42  Am.  St.  Rep.  389. 

24T  selby  V.  Selby,  27  R.  I.  172,  61  Atl.  142;  Carris  v.  Oarris,  24 
N.  J.  E*i.  516 ;  TefCt  v.  Tefft,  35  Ind.  44.  "Where  an  impediment  of 
this  sort  inters'enes,  and  jurisdiction  for  nullity  has  been  conferred 
on  no  court  by  statute,  our  equity  tribunals  will  entertain  the  com- 
plaint and  declare  the  marriage  void.  Equity  in  England  will  not 
do  this,  because  formerly  there  was  an  express  jurisdiction  in  the 
ecclesiastical  courts,  and  now  there  is  in  the  divorce  court.  Nor 
probably  would  our  courts  of  equity  take  the  jurisdiction  where  a 
statute  has  expressly  conferred  it  on  some  other  tribunal."  2 
Bishop,  Marr.  &  Div.  §  291. 

248  Waymire  v.  Jetraore,  22  Ohio  St.  271. 

24  9  McClurg  V.  Terry,  21  N.  J.  Eq.  225. 
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is  actually  and  legally  performed,  but  the  parties  both  be- 
lieve it  to  be  a  mere  "rehearsal"  or  in  some  way  preliminary 
to  the  real  marriage.'""'  And  a  mock  marriage,  where  the 
woman  was  deceived  into  supposing  it  a  real  marriage,  by 
the  performance  of  a  ceremony  by  a  person  who  falsely 
pretended  to  be  a  minister  or  a  magistrate,  is  voidable  for 
fraud. ^"  But  "fraud,"  in  connection  with  the  voidability 
of  a  marriage,  does  not  mean  error  or  mistake  into  which 
a  person  may  fall  concerning  the  character  or  qualities  of 
the  other  party,  though  occasioned  by  false  statements  or 
practises.  No  misconception  as  to  the  character,  fortune, 
health,  or  temper  will  support  the  allegation  of  fraud,  nor 
even  a  false  representation  by  the  woman  as  to  her  pre- 
vious chastity. ^^^  Intoxication  at  the  time  of  entering 
into  a  marriage  contract  will  not  render  the  marriage  void, 
but  only  voidable. ^^^  But  a  marriage  procured  by  the  ex- 
ertion of  duress,  whether  by  actual  physical  restraint  or  by 
threats  of  violence  or  imprisonment,  may  be  annulled. ''^^ 
Contracts  collateral  to  a  marriage,  or  of  which  it  forms  the 
consideration,  may  usually  be  dealt  with  according  to  the 
ordinary  rules.  Thus,  where  a  defendant  obtained  a  deed 
from  the  plaintiff  by  fraud  and  undue  influence,  a  part  of 
the  consideration  for  which  was  the  marriage  of  the  par- 
ties, it  was  held  that  the  fact  that  the  defendant  could  not 
be  placed  in  statu  quo  would  not  prevent  a  cancellation  of 
the  deed.2" 

250  Clark  v.  Field,  13  Vt  460,  472. 

251  Barclay  v.  Commonwealth,  116  Ky.  275,  76  S.  W.  4. 

252  Varney  v.  Vamey,  52  Wis.  120,  8  N.  W.  739,  38  Am.  Eep.  726. 
And  see  Smith  v.  Smith,  8  Or.  100;  Allen  t.  Allen  (N.  J.  Ch.)  95 
Atl.  363. 

2  53  Barber  v.  People,  203  111.  543,  68  N.  E.  93.  And  see,  supra,  § 
277. 

254  Shore  V.  Shoro,  60  Vt.  268,  14  Atl.  177,  6  Am.  St.  Rep.  118; 
Fowler  v.  Fowler,  131  La.  1088,  60  South.  694 ;  Quealy  v.  Waldron, 
126  La.  258,  52  South.  479,  27  L.  R.  A.  (N.  S.)  803,  20  Ann.  Cas.  1374. 
See  Griffin  v.  Griffin,  130  Ga.  527,  61  S.  E.  16,  16  L.  R.  A.  (N.  S.) 
937,  14  Ann.  Cas.  866;  Thorne  v.  Farrar,  57  Wash.  441,  107  Pac. 
347,  27  L.  R.  A.  (N.  S.)  385,  135  Am.  St.  Rep.  995.  And  see,  supra, 
§§  223,  231,  233. 

25  6  King  V.  Ring,  55  Misc.  Rep.  420,  105  N.  Y.  Supp.  498. 
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§  346.  Subscriptions  for  Corporate  Stock;  Release  or 
Withdrawal. — A  subscription  by  a  number  of  persons  to 
the  stock  of  a  corporation  to  be  thereafter  formed  by  them 
constitutes,  first,  a  contract  between  the  subscribers  them- 
selves to  become  stockholders  when  the  corporation  is  form- 
ed upon  the  conditions  expressed  in  the  agreement,  and  as 
such  it  is  binding  and  irrevocable  from  the  date  of  the  sub- 
scription; and  second,  it  is  in  the  nature  of  a  continuing 
offer  to  the  proposed  corporation,  which,  upon  acceptance 
by  it,  becomes  as  to  each  subscriber  a  contract  between 
him  and  the  corporation.^^"  Consequently  it  is  a  rule  that 
a  subscriber  for  stock  in  a  corporation  organized  or  to  be 
organized  cannot  withdraw  his  subscription  and  repudiate 
his  liability  upon  it,  in  the  absence  of  fraud  or  other  ground 
for  rescission,  nor,  after  the  acceptance  of  the  subscription 
by  the  corporation,  can  the  directors  authorize  it  to  be  with- 
drawn, without  the  consent  of  all  the  other  subscribers. ^°'' 
But  like  any  other  contract,  a  subscription  contract  may 
be  released  by  the  unanimous  consent  of  all  the  subscrib- 
ers, or  by  the  mutual  abandonment  of  the  entire  subscrip- 
tion list,  which  last  may  be  inferred  from  the  conduct  and 
dealings  of  the  parties.^''*  Moreover,  there  may  be  con- 
ditions, express  or  implied,  the  non-fulfillment  of  which 
will  justify  a  subscriber  in  renouncing  his  subscription,  as, 
where   it   is   stipulated  that  the  intended  business   of   the 


256  Garrett  v.  Philadelphia  Lawn  Mower  Co.,  39  Pa.  Super.  Ct.  78. 

25T  Thomas  v.  Wentworth,  16  Cal.  App.  403,  117  Pac.  1041,  1046; 
B^am  V.  Floyd  County  Farmers'  Union,  8  Ga,  App.  .399,  69  S.  E.  22.5 ; 
Cravens  v.  Kagle  Cotton  Mills  Co.,  120  Ind.  6,  21  N.  E.  981,  16  Am. 
St.  Rep.  29S;  Gathrisht  v.  Oil  City  Land  &  Imp.  Co.,  21  Ky.  Law 
Rep,  16.57,  56  S.  W.  163 ;  Chicago  Bldg.  &  Mfg.  Co.  v.  Peterson,  133 
Ky.  596,  118  S.  W.  384;  Cammack  v.  Levy,  120  La.  873,  45 
South.  925,  124  Am.  St.  Bep.  443;  Shelby  County  Ry.  Co.  v.  Crow, 
137  Mo.  App.  461,  119  S.  W.  435;  United  Growers  Co.  v.  Eisner,  22 
App.  Div.  1,  47  N.  Y.  Supp.  906;  Chicago  Bldg.  &  Mfg.  Co.  v.  Lyon, 
10  Okl.  704,  64  Pac.  6 ;  King  v.  Howeth,  42  Okl.  178,  140  Pac.  1182 ; 
Wills  V.  Nehalem  Coal  Co.,  52  Or.  70,  96  Pac.  528;  Keystone  Wrap- 
ping Mach.  Co.  V.  Bromeier,  42  Pa.  Sluper.  Ct.  384 ;  Steely  v.  Texas 
Improvement  Co.,  55  Tex.  Civ.  App.  463,  119  S.  W.  319 ;  South  Mil- 
waukee Co.  V.  Murphy,  112  Wis.  614,  88  N.  W.  583,  58  L.  B.  A.  82. 

258  Palais  Du  Costume  Go.  v.  Beach,  144  IMo.  App.  456,  129  S.  W. 
270;  National  Realty  Co.  v.  Neilson,  73  Wash.  89,  131  Pae.  446; 
SJUca  Brick  Co.  t.  Winsor  (Cal.)  151  Pac.  425. 
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company  shall  be  commenced  within  a  limited  period  of 
time,^^°  or  that  no  subscription  shall  be  binding  until  the 
whole  of  a  stipulated  sum  has  been  secured  or  subscrib- 
ed.^^^  So  also,  it  is  an  implied  condition  that  the  proposed 
corporation  shall  be  actually  organized  and  in  accordance 
with  law,  and  if  this  is  not  done,  any  subscriber  may  with- 
draw his  name  from  the  list.^"^  So  again,  where  the  stock 
subscribed  for  cannot  be  issued  by  the  corporation  with- 
out a  violation  of  law,  the  contract  of  a  subscriber  is  not 
enforceable  against  him.^*^  A  contract  whereby  an  infant 
either  purchases  outstanding  stock  in  a  corporation  or  sub- 
scribes for  stock  to  be  issued  to  him  from  the  treasury  is 
voidable  at  his  option.  He  may  either  affirm  it  on  reaching 
his  majority,  or  he  may  repudiate  or  rescind  it  at  any  time, 
whether  before  or  after  coming  of  age.^°^ 

A  material  modification  of  the  plan  of  a  proposed  corpo- 
ration differing  essentially  from  that  contemplated  by  a 
contract  of  subscription  for  stock,  signed  before  the  incor- 
poration, will  release  any  subscriber  who  did  not  know 
of  the  change  or  who  objects  on  discovering  it.^"*  Thus, 
where  the  charter  of  the  corporation  sets  forth  the  purposes 
for  which  it  is  to  be  operated  or  the  business  it  is  to  pursue, 
and  these  are  materially  different  from  what  was  stated  on 
the  point  in  the  prospectus,  on  the  basis  of  which  subscrip- 
tions to  its  stock  were  made,  the  subscribers  may  with- 
draw.^°^    But  a  subscription  to  stock  is  not  avoided  by  the 

26  9  Federal  Trust  Co.  v.  Coyle,  34  Okl.  635,  126  Pac.  800. 

260  Allen  V.  Hastings  Industrial  Co.,  2  Ga.  App.  291,  58  S.  E.  504. 

261  Manistee  Lumber  Co.  v.  Union  Nat.  Bank,  143  111.  490,  32  N.  E. 
449;  Wright  Bros.  v.  Merchants'  &  Planters'  Packet  Co.,  104  Miss. 
507,  61  South.  550,  Ann.  Cas.  1915C,  1111. 

262  Trent  Import  Co.  v.  Wheelwright,  118  Md.  249,  84  Atl.  543. 

263  Foster  v.  Chase  (C.  O.)  75  Fed.  797.    And  see,  supra,  §  292. 

264  West  Etod  Real  Estate  Co.  v.  Nash,  51  W.  Va.  341,  41  S.  E. 
182;  El  Dorado  Farmers'  Union  Warehouse  Co.  v.  Eubanks,  94  Ark. 
354,  126  S.  W.  1075 ;  Jlidland  City  Hotel  Co.  v.  Gibson,  11  Ga.  App. 
829,  76  S.  E.  600.  But  see  Huster  v.  Newkirk  Creamery  &  lee  Co., 
42  Okl.  440,  141  Pac.  790,  L.  R.  A.  1915A,  390;  Clarksburg  Board  of 
Trade  Land  Co.  v.  Davis  (W.  Va.)  86  S.  E.  929. 

266  stem  V.  McKee,  70  App.  Div.  142,  75  N.  T.  Supp.  157;    Strong 
V.  Southwestern  Iron  &  Bridge  Co.  (Tex.  Civ.  App.)  38  S.  W.  546; 
Midland  City  Hotel  Co.  v.  Alexander,  14  Ga.  App.  8,  80  S.  E.  24. 
Black  Beso. — 57 
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enactment  by  the  legislature  of  a  permissive  amendment 
to  the  charter  of  the  corporation,  which  makes  radical  and 
material  changes,  in  the  absence  of  a  showing  that  the 
amendment  was  accepted  by  the  company.^'"  And  perhaps 
this  is  true  of  any  amendment  of  the  charter  which  is  au- 
thorized by  the  terms  of  the  charter,^"'  certainly,  at  least, 
where  it  amplifies  the  powers  of  the  corporation,  but  with- 
out materially  changing  the  general  nature  of  its  business 
or  chief  pursuit.^"* 

§  347.  Same;  Rescission  for  Fraud  or  False  Represen- 
tations.— One  who  is  induced  by  fraud  or  material  false 
representations  as  to  matters  of  fact  to  subscribe  for  stock 
in  a  corporation  may  rescind  his  agreement  on  discovery 
of  the  fraud,  and  may  have  the  aid  of  a  court  of  equity  to 
make  his  rescission  effective  and  either  to  release  him  from 
liability  on  his  subscription  or  to  recover  back  what  he  has 
paid.-^°  First,  it  is  necessary  that  the  representations  made 
to  the  "subscriber  should  have  been  false  in  fact,  though,  if 
this  was  the  case,  the  right  to  rescind  will  not  be  taken 

But  see  West  End  Real  Estate  Co.  v.  Claiborne,  97  Va.  734,  34  S.  E. 
900. 

286  Chattanooga,  E.  &  C.  R.  Co.  v.  Warthen,  98  Ga.  599,  25  S.  E. 
9S8. 

267  Fairfax  v.  Bloch,  130  La.  761,  58  South.  563. 

268  Casanas  v.  Audubon  Hotel  Co.,  124  La.  786,  50  South.  714. 

28  0  Bartol  V.  Walton  (C.  C.)  92  Fed.  13  ;  Barcus  v.  Gates,  89  Fed. 
783,  32  O.  C.  A.  337 ;  Wiseola  Co.  v.  Moore,  187  Ala.  163,  65  South. 
398;  Southern  States  Fire  &  Casualty  Ins.  Co.  v.  Tanner,  ISO  Ala. 
30,  60  South.  81;  Hurley  v.  Young  Men's  Christian  Ass'n,  16  Ariz. 
26,  140  Pac.  816,  52  L.  R.  A.  (N.  S.)  220 ;  Evatt  v.  Hudson,  97  Ark. 
265,  133  S.  W.  1023 ;  Richey  v.  Brinks,  100  Ark.  629,  140  S.  W.  129 ; 
Haldiman  v.  Taft,  102  Ark.  45,  143  S.  W.  112 ;  Smock  v.  Henderson, 
1  Wils.  (Ind.)  241;  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414; 
Negley  v.  Hagerstown  Manufacturing,  iJlining  &  Land  Imp.  Co., 
86  Md.  692,  39  Atl.  506 ;  Hamilton  v.  American  Hulled  Bean  Co.,  143 
Mich.  277,  106  N.  W.  731 ;  Nicholls  v.  Buell,  157  Jlich.  609,  122  N. 
W.  217 ;  Brolaski  v.  Carr,  127  Mo.  App.  279,  105  S.  W.  284 ;  Sher- 
man V.  Shaughnessy,  148  Mo.  App.  679,  129  S.  W.  245;  Mack  v. 
Latta,  178  N.  Y.  525,  71  N.  B.  97,  67  L.  B.  A.  120 ;  Acetylene  Light, 
Heat  &  Power  Co.  v.  Smith,  10  I'a.  Super.  Ct.  61 ;  Weisiger  v.  Rich- 
mond Ice  Mach.  Co.,  90  Va.  79.5,  20  S.  E.  361;  Martin  y.  South 
Salem  Land  Co.,  94  Va.  28,  20  S.  E.  591 ;  West  End  Real  Estate  Co. 
Y.  Xash,  51  W.  Va.  34^,  41  S.  E.  182 ;  In  re  London  &  Mediterranean 
Bank,  L.  R.  12  Bq.  331 ;  Reese  River  Silver  Min.  Co.  v.  Smith,  L.  R. 
4  H.  L.  64 ;   Bohn  v.  Burton-Lingo  Co.  (Tex.  Civ.  App.)  175  S.  W.  173. 
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away  by  such  changes  in  the  conditions  or  circumstances 
that,  if  made  at  a  later  date,  they  would  have  been  true."" 
But  representations  false  in  fact  may  be  fraudulent  in  law, 
and  so  furnish  a  ground  for  rescission,  though  the  person 
making  them  believed  them  to  be  true  and  hence  had  no  in- 
tention to  deceive. ^'^  But  a  person  is  not  entitled  to  cancel 
his  subscription  for  stock  on  account  of  false  representa- 
tions unless  he  was  actually  deceived  or  misled  by  them.^'^ 
Thus,  where  a  purchaser  of  stock  in  a  corporation  knew 
that  he  was  buying  treasury  stock  at  one-fourth  its  par 
value,  he  could  not  be  deceived  by  a  false  statement  that 
it  was  paid  up  and  non-assessable.^'''  And  next,  false  rep- 
resentations made  to  a  subscriber  for  stock  in  a  corporation 
give  him  no  right  to  rescind  when  made  after  his  subscrip- 
tion was  given,  or  when  they  had  nothing  to  do  with  his 
decision  to  subscribe,  or  were  not  in  fact  relied  on,  or  did 
not  influence  him.^'* 

As  in  other  matters,  a  person  who  subscribes  for  stock 
in  a  corporation  is  bound  to  exercise  a  reasonable  degree 
of  care  and  prudence  to  avoid  being  cheated,  and  cannot 
have  relief  in  equity  if  culpably  negligent  in  this  respect. 
One  who  can  read  and  has  an  opportunity  to  read  the  con- 
tract which  embodies  his  subscription,  but  neglects  to  read 
it,  cannot  complain  that  he  did  not  understand  it  or  that  its 
contents  were  falsely  stated  to  him.^'°    And  the  rule  is  the 

270  Lehman  v.  Bartlett,  135  App.  Div.  674,  120  N.  Y.  Supp.  501; 
Hamilton  v.  American  Hulled  Bean  Co.,  156  Mich.  609,  121  N.  W. 
731.  The  English  cases  are  to  the  contrary.  See  Ship  v.  Crosskill, 
L.  R.  10  Eq.  73;  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate  [1899] 
2  Ch.  392.     See,  supra,  §  100. 

27iFoulks  Accelerating  Air  Motor  Co.  v.  Thies,  26  Nev.  158,  65 
Pac.  373,  99  Am.  St.  Rep.  684;  Byers  Bros.  v.  Maxwell  (Tex.  Civ. 
App.)  73  S.  W.  437.  See,  supra,  §§  102-107.  Compare  Campbell  v. 
Zion's  Co-op.  Home  Building  &  Real  Estate  Co.  (Utah)  148  Pac.  401. 

27  2  Chicago  Bldg.  &  Mfg.  Co.  v.  Beaven,  149  Ky.  267,  148  S.  W.  37. 
And  see,  supra,  §  109. 

273  Hinkley  v.  Sac  Oil  &  Pipe  Co.,  132  Iowa,  396,  107  N.  W.  629, 
119  Am.  St.  Rep.  564. 

274  Reed  V.  Gold,  102  Va.  37,  45  S.  E.  868;  Smith  v.  Southern  B. 
&  L.  Ass'n,  111  Ga.  811,  35  S.  B.  707 ;  National  Leather  Co.  v.  Rob- 
erts, 221  Fed.  922,  137  O.  C.  A.  492.    And  see,  supra,  §  111. 

27  6  Thornburgh  v.  Newcastle  &  D.  R.  Co.,  14  Ind.  499.  And  see, 
supra,  §§  52-57,  123. 
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same  where  he  neglects  to  follow  up  information  which  is 
in  his  possession,  casting  suspicion  on  the  representations 
made  to  him,  and  which  would  have  disclosed  their  falsi- 
ty.^'" Nor,  according  to  most  of  the  authorities,  is  the  sub- 
scriber justified  in  placing  his  reliance  on  statements  made 
to  him  which  are  so  palpably  incredible  or  preposterous  that 
they  ought  not  to  have  deceived  any  person  of  ordinary  in- 
telligence and  judgment.''^  But  the  representatives  of  a 
corporation  are  responsible  for  the  truth  of  any  statements 
which  they  make  to  a  subscriber  in  answer  to  his  direct 
inquiries,  and  cannot  evade  this  responsibility  by  showing 
that  he  could  have  discovered  the  truth  by  an  independent 
investigation.^^*  And  one  without  any  experience  in  the 
business  in  which  the  corporation  is  to  engage,  particularly 
if  it  is  of  a  technical  sort,  when  solicited  to  purchase  or  sub- 
scribe for  stock,  may  rely  on  the  representations  made  by 
the  promoters  of  the  company. ^^"  The  subscriber,  how- 
ever, has  no  right  to  rely  on  representations  as  to  matters 
of  law,  made  to  induce  his  subscription,  and  cannot  rescind 
it  because  he  was  misled  or  deceived  as  to  his  liability  in 
the  capacity  of  a  stockholder,  the  assessability  of  his  stock, 
or  other  such  matters.^*"  But  the  representation  by  a  di- 
rector that  the  stock  of  the  company  is  full  paid  and  non- 
assessable, though  it  may  be  merely  an  expression  of  opin- 
ion to  the  effect  that  under  the  law  the  shares  or  certifi- 
cates could  not  be  taxed  or  assessed,  does  not  obviate  the 
misstatement  that  the  stock  is  fully  paid.^*^  And  represen- 
tations made  to  a  subscriber  for  stock  in  a  corporation  char- 
tered by  another  state,  concerning  the  law  of  that  state,  in 
respect  to  the  responsibility  of  stockholders  and  other  such 

276  Southern  Ins.  Co.  v.  Milligan,  154  Ky.  216,  157  S.  W.  37. 

2T7  See  Gerhard  v.  Bates,  2  El.  &  Bl.  490;  Central  Ry.  Co.  of 
Venezuela  v.  Kisch,  L.  R.  2  H.  L.  App.  99;  West  End  Real  Estate 
Co.  V.  Claiborne,  97  Va.  734,  34  S.  E.  900.    And  see,  supra,  §  126. 

27  8  John.s  V.  Coffee,  74  Wash.  1S9,  133  Pac.  4. 

279  Tinker  v.  Kier,  lO.j  Mo.  183,  94  S.  W.  501;  Hess  v.  Draffen,  99 
Mo.  App.  .580,  74  S.  W.  440. 

280  Upton  V.  Tribllcock,  91  V.  S.  45,  23  L.  Ed.  203;  Parker  v. 
Thomas,  19  Ind.  213,  81  Am.  Dec.  385  ;  Clem  v.  Newcastle  &  D.  R, 
Co.,  9  Ind.  488,  68  Am.  Dec.  653.    And  see,  supra,  §  71. 

281  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.,  132  Iowa,  396,  107  N.  W. 
629,  119  Am.  St.  Rep.  564. 
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matters,  are  statements  of  fact,  and,  if  false,  will  release  him 
from  his  subscription.^*^  And  so,  a  false  representation 
that  the  company  is  fully  and  legally  organized,  important 
requirements  of  the  statute  having  been  in  fact  neglected, 
justifies  rescission  of  the  subscription."*' 

It  is  next  essential  that  the  false  representations  should 
have  been  material,  that  is,  relating  to  some  important  par- 
ticular which  affects  the  value  of  the  stock  subscribed  for, 
and  not  to  merely  trivial  details.  Of  this  character  are  rep- 
resentations concerning  the  property  of  the  company,  its 
financial  condition,  its  indebtedness,  the  existence  or  non- 
existence of  a  surplus,  the  dividends  it  has  paid,  and  the 
fact  that  it  has  or  has  not  in  the  past  lost  money."**  So,  a 
statement  made  by  the  president  of  the  company  concern- 
ing the  cost  of  a  tract  of  land  in  which  all  its  capital  is 
invested  is  one  which  a  subscriber  has  a  right  to  rely  on 
without  investigation. "*°  And  a  false  statement  as  to  the 
price  which  the  company  is  to  pay  for  land  which  it  is 
about  to  acquire,  covering  up  a  secret  profit  to  the  pro- 
moters, will  warrant  the  rescission  of  a  subscription."*"  So, 
a  false  statement  by  officers  of  the  company  that  none  of 
the  stock  has  been  sold  for  less  than  par  is  a  material  mis- 
representation authorizing  rescission.^*'  When  a  stock 
subscription  has  been  obtained  by  fraud,  the  subscriber  is 
entitled  to  maintain  a  bill  in  equity  to  annul  the  same,  with- 

282  Upton  V.  Englehart,  3  Dill.  496,  Fed.  Cas.  No.  16,800.  And  see, 
supra,  §  72. 

283  Maine  v.  Midland  Inv.  Co.,  132  Iowa,  272,  109  N.  W.  801. 

284  Tyler  v.  Savage,  143  V.  S.  79,  12  Sup.  Ct.  340,  36  L.  Ed.  82; 
National  Leather  Co.  v.  Roberts,  221  Fed.  922,  137  C.  C.  A.  492; 
Deppen  v.  German  American  Title  Co.,  24  Ky.  Law  Rep.  1110,  76  S. 
W.  868 ;  Tinker  v.  Kier,  195  Mo.  183,  94  S.  W.  501 ;  krisch  v.  Inter- 
state Fisheries  Co.,  39  Wash.  381,  81  Pac.  855;  Southern  Ins.  Co.  v. 
Milligan,  154  Ky.  216,  157  S.  W.  37;  Davis  v.  Butler,  154  Cal.  623, 
98  Pac.  1047;  Hunt  v.  Davis,  98  Ark.  44,  135  S.  W.  458;  People's 
Nat.  Bank  v.  Taylor  (Ariz.)  149  Pac.  763 ;  Huson  Ice  &  Coal  Co.  v. 
Thornton,  143  Ga.  297,  84  S.  B.  969;  Addis  v.  Swofford  (Mo.)  180 
S.  W.  548 ;   Barnard  v.  Tidrick,  35  S.  D.  403,  152  N.  W.  690. 

28  5  Zang  v.  Adams,  23  Colo.  408,  48  Pac.  509,  58  Am.  St.  Rep.  249. 
28  6  Ex-Mlssion  Land  &  Water  Co.  v.  Flash,  97  Cal.  610,  32  Pac.  600. 
287  Hubbard  v.  International  Mercantile  Agency,  68  N.  J.  Eq.  434, 
59  Atl.  24. 
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out  alleging  or  proving  that  he  has  sustained  any  pecuniary 
loss  by  reason  of  the  fraud. '^^^ 

A  subscription  for  corporate  stock  induced  by  fraud  is  not 
absolutely  void,  but  only  voidable  at  the  option  of  the  de- 
frauded subscriber.  He  may  repudiate  it,  or  he  may  affirm 
the  contract  and  recover  damages.^'"  If  he  elects  the  for- 
mer course,  he  must  act  with  reasonable  promptness,  and 
not  put  himself  in  the  position  of  having  waived  his  rights 
by  negligent  acquiescence  after  discovering  the  fraud. ^'"' 
And  if,  with  knowledge  of  the  facts,  he  pays  his  subscrip- 
tion, accepts  dividends,  attends  meetings  of  stockholders,  or 
takes  an  active  part  in  the  management  of  the  corporation 
or  the  direction  of  its  affairs,  he  will  be  held  to  have  waived 
the  fraud  and  ratified  his  contract  of  subscription  for  the 
stock. ^"^  But  the  fact  that  the  plaintiff  in  an  action  to  re- 
scind a  purchase  of  stock,  for  fraudulent  misrepresenta- 
tions, made  use  of  his  stock  in  an  attempt  to  get  control  of 
the  company,  will  not  prevent  rescission,  if  it  was  done  in 
ignorance  of  the  fraud. ^"'-  Further,  the  rescinding  sub- 
scriber, since  he  must  seek  the  aid  of  equity,  must  him- 
self be  free  from  any  fraud  in  the  transaction.  But  in  the 
absence  of  a  statute  inflicting  a  penalty  for  issuing  or  re- 
ceiving stock  in  a  corporation  for  which  less  than  its  par 
value  has  been  paid,  such  action  is  not  fraudulent  and  does 

288  stern  v.  Kirby  Lumber  Co.  (O.  C.)  134  Fed.  509.  See  Johns  v. 
Coffee,  74  Wash.  189,  133  Pac.  4;  Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  V.  Bomar  (Tex.  Civ.  App.)  169  S.  W.  lOGO.  And  see, 
supra,  §  112.  But  compare  National  Leather  Co.  v.  Koberts,  2121 
Fed.  922,  137  C.  C.  A.  492.  Central  Life  Ins.  Co.  v.  Taylor,  164  Ky. 
S44,  176  S.  W.  373. 

289  Burleson  v.  Davis  (Tex.  Civ.  App.)  141  S.  W.  559;  Goodwin  v. 
Dick,  220  Mass.  556,  107  N.  E.  925 ;  Roe  v.  Oradell  Farms  Daix-y  Co. 
(N.  J.)  96  Atl.  65. 

290  Marten  v.  Paul  O.  Burns  Wine  Co.,  99  Cal.  355,  33  Pac.  1107; 
Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414;  Georgia  Portland  Ce- 
ment &  Slate  Co.  V.  .laclsson,  143  Ga.  84,  84  S.  E.  461 ;  In  re  London 
&  Mediterranean  Bank,  L.  R.  12  Eq.  331;  Reese  River  Silver  Min. 
Co.  V.  Smith,  L.  R.  4  H.  L.  64. 

291  In  re  National  Pressed  Brick  Co.,  212  Fed.  878,  129  C.  C.  A. 
398;  Raymond  v.  San  Gabriel  Valley  Land  &  Water  Co.,  53  Fed. 
883,  4  C.  C.  A.  89 ;  Barrows  v.  Natchaug  Silk  Co.,  72  Conn.  658,  45 
Atl.  951. 

2  92  Ginn  V.  Almy,  212  Mass.  486,  99  N.  E.  276. 
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not  involve  moral  turpitude  in  such  sense  as  to  deprive  the 
stockholder  of  a  standing  in  a  court  of  equity  to  seek  a 
rescission  of  his  contract  of  subscription. ^'^  Upon  demand- 
ing a  rescission  of  his  subscription,  the  subscriber  must 
tender  a  return  of  the  stock  issued  to  him,  unless  it  is  ab- 
solutely without  value. ^°*  And  generally,  a  defrauded  sub- 
scriber must  seek  some  other  remedy  than  rescission  where 
it  is  not  possible  to  place  the  parties  in  statu  quo.-"'  Thus, 
where  a  person  fraudulently  induced  to  subscribe  for  stock 
has  sold  and  transferred  a  part  of  it,  he  cannot  rescind  as 
to  that  part  unless  he  is  able  to  offer  a  waiver,  release,  or 
transfer  from  his  transferee.  But  the  inability  to  restore 
so  much  of  the  stock  as  he  has  parted  with  does  not  affect 
his  right  to  rescind  as  to  that  which  he  still  holds.^"' 

§  348.  Same;  Representations  by  Officers,  Agents,  and 
Promoters. — When  the  president  of  a  corporation  is  really 
its  chief  executive  officer  and  active  head,  any  fraud  com- 
mitted by  him  in  selling  its  stock  or  procuring  subscrip- 
tions for  stock  to  be  issued  is  the  fraud  of  the  corporation 
and  warrants  rescission  of  the  purchase  or  subscription.^"^ 
So  also,  where  a  corporation  employs  or  authorizes  an  agent 
to  sell  its  stock  or  procure  subscriptions,  the  fraud  or  false 
representations  of  such  agent  will  give  a  subscriber  a  right 
to  rescind,  not  so  much  on  the  ground  that  the  fraud  of  the 
agent  is  imputable  to  the  corporation,  as  on  the  equitable 
ground  that  the  corporation  cannot  be  allowed  to  retain  a 
benefit  derived  from  his  wrongful  conduct  or  statements.^"* 


293  Bareus  v.  Gates,  89  Fed.  783,  32  C.  C.  A.  337.  And  see  Bacon 
V.  Grosse,  165  Cal.  481,  132  Pac.  1027. 

2  94  Avery  v.  Cullen,  15  Cal.  App.  413,  114  Pac.  1022. 

285  Jordan  v.  Annex  Corporation,  109  Va.  625,  64  S.  E.  1050,  17 
Ann.  Cas.  267. 

2S6  Francis  v.  New  Yorlt  &  B.  E.  E.  Co.,  108  N.  Y.  93,  15  N.  E.  192. 

2  9T  zang  T.  Adams,  23  Colo.  408,  48  Pac.  509,  58  Am.  St.  Eep.  249; 
Weissinger  Tobacco  Co.  v.  Van  Buren,  135  Ky.  759,  123  S.  W.  289, 
135  Am.  St.  Rep.  502. 

288  Southern  Ins.  Co.  v.  Milligan,  154  Ky.  216,  157  S.  W.  37; 
Hecltscher  v.  Edenborn,  203  N.  Y.  210,  96  N.  E.  441 ;  Davis  v.  Burns 
(Tex.  av.  App.)  173  S.  W.  476;  Jobns  v.  Coffee,  74  Wash.  189,  133 
Pac.  4;  Wentworth  v.  Moore,  71  Wash.  396,  128  Pac.  634.  On  the 
general  subject  of  fraudulent  representations  by  agents,  see,  supra, 
§  93. 
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And  from  this  point  of  view,  the  fact  that  the  officers  of  a 
corporation  are  innocent  of  any  participation  in  the  wrong 
done  by  an  agent  who  has  procured  subscriptions  to  its 
stock  by  fraudulent  representations  is  no  defense  to  an  ac- 
tion by  a  subscriber  to  rescind. ^°°  It  has  been  held  in 
several  cases  that  one  cannot  rescind  his  subscription  for 
stock  on  account  of  false  and  fraudulent  representations 
made  to  him  by  a  promoter  of  the  company,  at  least  after 
the  acceptance  by  the  corporation  of  his  subscription,  be- 
cause a  new  contract  is  then  formed,  and  because  a  pro- 
moter, before  the  organization  of  the  company,  has  no 
power  to  bind  it  by  such  representations. ^°°  But  the  gen- 
eral current  of  authority  is  the  other  way.^"^  It  is  held  that 
the  promoter  of  a  corporation  sustains  a  trust  relation  to  all 
persons  whom  he  invites  or  solicits  to  purchase  stock  in 
the  company,  and  his  intentional  omission  to  disclose  facts 
to  intending  subscribers  is  as  much  a  fraud  as  a  positive 
misrepresentation.^"^  And  promoters  of  a  corporation, 
formed  to  purchase  property  from  another,  occupy  a  fidu- 
ciary relation  towards  those  whom  they  induce  to  become 
with  them  subscribers  to  the  stock,  and  are  bound  to  de- 
clare to  their  associates  any  personal  interest  which  they 
may  have  in  the  matter,  and  without  such  disclosure  they 
cannot  legally  profit  at  the  expense  of  their  associates,  and 
where  they  are  guilty  of  any  misrepresentation  of  facts  or 
suppression  of  the  truth  in  relation  to  their  personal  in- 
terest in  the  proposed  purchase,  the  corporation  may  set 
aside  or  rescind  the  transaction.^"'  But  one  who  buys  stock 
in  a  corporation  under  the  influence  of  fraudulent  repre- 
sentations made  to  him  by  a  stockholder,  not  an  officer  or 

299Talmase  v.  Sanitary  Security  Co.,  31  App.  Div.  498,  52  N.  Y. 
Supp.  i;iO. 

300  Oldham  v.  Mt.  Sterling  Imp.  Co.,  103  Ky.  .529,  45  S.  W.  779; 
Lynde  v.  Anglo-Italian  Co.,  [l.'^OG]  1  Ch.  178;  Virginia  Land  Co.  v. 
Haupt,  90  Va.  533,  19  S.  E.  168,  44  Am.  St.  Eep.  939. 

soiBarcus  v.  Gates,  89  Fed.  783,  32  C.  C.  A.  337;  McCabe  v. 
Burns,  66  Pa.  356 ;  Fred  Macey  Co.  v.  Macey,  143  Mich.  138,  106  N. 
W.  722,  5  L.  R.  A.  (N.  S.)  1036 ;  Diel  v.  Kellogg,  163  Mich.  162,  128 
N.  W.  420. 

3  02  Wills  V.  Nehalem  Coal  Co.,  52  Or.  70,  96  Pac.  528. 

303Lomita  I^nd  &  Water  Co.  v.  Kobinson,  154  Cal.  36,  97  Pac.  10, 
18  L.  E.  A.  (N.  S.)  1106. 
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a  representative  of  the  company,  acquires  title  to  the  stock 
and  must  pay  for  it,  though  he  has  a  remedy  by  an  action 
of  fraud  against  the  stockholder.^"*  Where  the  representa- 
tions proceed  from  a  mere  stranger,  they  furnish  no  ground 
for  rescinding  a  contract  of  subscription;  for  a  representa- 
tion, in  this  sense,  can  be  made  only  by  the  other  party  to 
the  contract  or  by  some  one  acting  for  him,  and  if  made  by 
a  stranger  it  has  no  more  effect  than  as  a  mere  expression 
of  opinion.  Nor  does  it  alter  the  case  that  such  stranger 
was  himself  a  subscriber  for  stock  and  interested  in  get- 
ing  others  to  subscribe. ^°° 

§  349.  Same;  False  Statements  in  Prospectus. — A  pros- 
pectus issued  by  a  company  in  process  of  formation,  as  the 
basis  on  which  subscriptions  to  its  stock  are  invited,  must 
contain  a  fair  and  candid  statement  of  the  facts  which  are 
put  forward  to  influence  and  persuade  the  persons  address- 
ed. Allowance  may  be  made  for  the  optimistic  tone  usual 
in  such  documents,  and  even  for  some  measure  of  exag- 
geration.^"" And  all  statements  as  to  future  prospects  or 
expectations,  the  future  value  of  the  company's  property, 
its  probable  earnings  or  dividends,  and  like  matters,  are 
not  representations  on  which  a  subscriber  is  entitled  to  re- 
ly, but  mere  expressions  of  opinion.*"'  But  as  to  present 
existing  facts,  if  the  prospectus  contains  false,  misleading, 
or  deceptive  representations,  and  one  is  thereby  induced  to 
subscribe  for  stock,  he  may  rescind  and  withdraw  his  sub- 
scription on  learning  of  the  fraud.'"*     Thus,  for  instance, 

304  Kennedy  v.  Bender,  104  Tex.  149,  135  S.  W.  524. 
30  6  Jewett  V.  Valley  Ry.  Co.,  34  Ohio  St.  601.     And  see  Cunning- 
ham  V.  Edgefield  K.  Co.,  2  Head  (Tenn.)  23. 

306  See  Jennings  v.  Broughton,  17  Beav.  234,  holding  that  the 
prospectus  of  a  corporation,  if  it  states  facts  or  conditions  which 
really  exist,  is  not  to  be  regarded  as  fraudulent,  so  as  to  justify  the 
revocation  of  a  subscription  for  its  stock,  merely  because  it  states 
them  in  "glowing  and  exaggerated  colors." 

307  See,  supra,  §§  89,  90,  and  infra,  §  351. 

308  MulhoUand  r.  Washington  Match  Co.,  35  Wash.  315,  77  Pae, 
497;  Manning  v.  Berdan  (C.  C.)  13u  Fed.  159;  Cox  t.  National  Coal 
&  Oil  Inv.  Co.,  61  W.  Va.  291,  56  S.  B.  494 ;  Bosher  v.  Richmond  & 
H.  Land  Co.,  89  Va.  455,  16  S.  E.  360,  37  Am.  St.  Rep.  879 ;  Ligon  v. 
Mlnton  (Ky.)  125  S.  W.  304;  Ijehman-Charley  v.  Bartlett,  135  App. 
Div.  674,  120  N.  Y.  Supp.  501 ;   Fodx  v.  Moeller  (Tex.  Civ.  App.)  159 
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false  and  fraudulent  representations  made  in  a  prospectus 
issued  by  the  promoters  of  a  corporation,  respecting  the 
value  of  property  which  was  to  be  transferred  by  them  to 
the  corporation  when  organized,  afford  ground  for  equi- 
table relief  against  the  corporation  in  behalf  of  one  who  sub- 
scribed for  its  stock  in  reliance  on  such  representations.^"" 
And  if  the  facts  set  forth  in  a  prospectus  are  so  combined  or 
manipulated  as  to  create  a  certain  impression  in  the  mind 
of  a  reader,  which  impression  is  false  and  is  fraudulently 
intended  to  be  deceptive,  one  who  is  induced  to  subscribe 
for  stock  on  the  basis  of  the  prospectus  will  be  entitled  to 
rescind  his  contract,  although  no  one  statement  in  the  doc- 
ument, taken  by  itself,  is  untrue. ^^^  So  also,  the  suppres- 
sion or  concealment  of  material  facts,  such  as,  if  known, 
would  chill  or  repel  investors,  is  as  much  a  fraud  as  willful 
misstatements  of  fact,  and  will  equally  entitle  subscribers 
to  cancel  their  contracts. '''^  But  an  intending  subscriber 
for  stock  is  under  the  duty  of  examining  with  due  care  and 
attention  all  the  matter  that  is  furnished  him  for  his  infor- 
mation or  to  influence  his  decision.  Where  several  docu- 
ments are  handed  to  him  for  his  perusal,  he  cannot  com- 
plain of  false  or  misleading  statements  in  one  of  them  which 
are  contradicted  or  explained  in  the  others,  the  whole  com- 
bined making  a  fair  presentation  of  the  facts. '^^  But  if  a 
prospectus  is  issued,  setting  forth  the  whole  case  for  the 
proposed  corporation,  it  seems  that  the  subscriber  is  jus- 
tified in  relying  on  it  without  further  investigation,  and  he  is 
not  bound  to  examine  documents  which  are  merely  men- 
tioned or  referred  to  in  the  prospectus,  although,  if  he  had 


S.  W.  1048;  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325;  Koss  v.  Estates 
Inv.  Co.,  L.  R.  3  Ch.  App.  6S2 ;  Reese  River  Silver  Min.  Co.  v.  Smith, 
L.  R.  4  H.  L.  64;  Central  Ry.  Co.  of  Venezuela  v.  Kiscli,  L.  R,  2 
H.  L.  99 ;  In  re  Metropolitan  Coal  Consumers'  Ass'n,  [1892]  3  Oh.  1 ; 
Jennings  v.  Broughton,  17  Beav.  234 ;  NefE  v.  Mattern  (Cal.  App.) 
151  Pac.  382. 

30  0  Manning  t.  Berclan  (C.  C.)  135  Fed.  159. 

sio  Aaron's  Reefs  v.  Twiss,  [1896]  A.  C.  273. 

311  Central  Ry.  Co.  of  Venezuela  v.  Kiseh,  L.  R.  2  H.  L.  99,  113; 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  325,  .342 ;  New  Brunswick  &  Can- 
ada Ry.  &  Land  Co.  v.  Jluggeridge,  1  Dr.  &  Sm.  363. 

812  Scholey  v.  Central  Ry.  Co.  of  A'enezuela,  L.  R,  9  Eq.  266,  note. 
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done  so,  he  would  have  discovered  that  the  statements  of 
the  prospectus  were  false.'"  And  statements  printed  in 
small  type  in  an  order  for  the  purchase  of  corporate  stock 
do  not  estop  the  purchaser  to  rescind,  on  account  of  false 
representations  made  as  to  the  corporation's  affairs,  al- 
though they  may  technically  admit  facts  which  are  contra- 
ry to  those  represented. '"^^  It  should  also  be  observed  that 
a  defrauded  subscriber  or  shareholder,  in  order  to  obtain 
relief,  must  be  able  to  trace  the  documents  by  which  he 
was  deceived  directly  to  the  promoters  or  officers  of  the 
company.  There  is  a  presumption  that  a  prospectus  shown 
to  an  investor  by  an  agent  of  the  company  was  authorized 
by  its  directors,  but  this  cannot  be  accepted  in  place  of  ac- 
tual evidence  of  fraud. '^^ 

§  350.  Same;  False  Statements  as  to  Other  Subscrip- 
tions.— Fictitious  or  colorable  subscriptions  to  the  stock  of 
a  corporation,  made  and  used  with  the  intent  to  induce  oth- 
er persons  to  subscribe,  and  with  a  secret  understanding 
that  no  liability  shall  attach  to  the  pretended  subscribers 
by  reason  of  the  use  of  their  names,  and  that  they  shall 
thereafter  be  allowed  to  withdraw,  operate  as  a  fraud  upon 
the  bona  fide  subscribers,  justifying  the  rescission  of  their 
subscriptions,  since  each  subscriber  to  such  a  purpose  may 
be  presumed  to  be  influenced  by  the  others,  and  there  is  an 
implied  representation  that  all  are  genuine. ^^°  Thus,  a  per- 
son may  cancel  his  subscription  for  stock  in  a  corporation, 
where  the  person  soliciting  his  subscription,  and  to  induce 
him  to  give  it,  represented  that  a  person  named  and  who 

313  Central  Ry.  Co.  of  Venezuela  v.  Klsch,  L.  R.  2  H.  L.  99. 
31*  Cunningham  v.  Morris,  56  Wash.  341,  105  Pac.  839. 

315  Kelly  V.  Clements,  175  Mich.  98,  140  N.  W.  1006. 

316  Sawyer  t.  Prickett,  19  Wall.  146,  22  L.  Ed.  105;  State  Bank 
of  Indiana  v.  Cook,  125  Iowa,  111,  100  N.  W.  72 ;  Zabel  v.  New  State 
Tel.  Co.,  127  Mich.  402,  86  N.  W.  949;  Talmage  v.  Sanity  Security 
Co.,  31  App.  Div.  498,  52  N.  T.  Supp.  139 ;  Luetzke  v.  Roberts,  130 
Wis.  97,  109  N.  W.  949;  Middlebury  College  v.  Loomis'  Adm'rs,  1 
Vt.  189;  Southern  Ins.  Co.  v.  Milligan,  154  Ky.  216,  157  S.  W.  37; 
Huster  v.  Newkirk  Creamery  &  Ice  Co.,  42  Okl.  440,  141  Pac.  790, 
L.  R.  A.  1915A,  390 ;  Cast  v.  King,  27  Okl.  554,  112  Pac.  997 ;  Coles 
V.  Kennedy,  81  Iowa,  360,  46  N.  W.  1088,  25  Am.  St.  Rep.  503 ;  Ross 
V.  Estates  Inv.  Co.,  L.  R.  3  Ch.  App.  682.  Contra,  Wilson  v.  Hund- 
ley, 96  Va.  96,  30  S.  B.  492,  70  Am.  St.  Rep.  837. 
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was  well  known  in  the  community  as  a  successful  business 
man  of  wide  experience  and  capacity,  and  whose  example 
in  such  a  matter  would  be  likely  to  influence  others,  had 
subscribed  for  a  large  amount  of  the  stock,  without  dis- 
closing the  fact  that  such  stock  was  given  to  such  person  as 
a  gratuity  for  the  use  of  his  name.^^'  So,  "a  secret  agree- 
ment entered  into  between  the  directors  of  a  corporation 
and  a  subscriber  for  shares  of  its  capital  stock,  that  he  may 
within  a  specified  time  reduce  the  number  of  shares  thus 
subscribed  for,  the  subscription  being  held  out  as  bona  fide 
for  the  full  amount,  in  order  to  induce  others  to  become  sub- 
scribers, is  void,  as  a  fraud  upon  the  other  subscribers."  '^* 
So,  also,  where  it  is  a  condition  that  all  of  the  proposed  is- 
sue of  stock  shall  be  subscribed  for,  before  any  individual 
subscription  shall  be  binding,  each  subscriber  has  a  right  to 
rely,  not  only  on  the  genuineness  of  the  other  subscriptions, 
but  also  on  their  being  made  in  good  faith,  in  the  sense  of 
being  made  by  persons  who  are  financially  responsible  and 
who  intend  to  take  and  pay  for  their  stock ;  and  the  sub- 
scription of  a  person  whose  apparent  financial  ability  is 
not  such  as  a  person  of  ordinary  prudence  would  deem  rea- 
sonably sufficient  to  meet  the  assessments  on  the  stock  as 
they  may  be  expected  to  be  made,  is  not  made  in  good  faith, 
though  not  instigated  by  any  fraudulent  purpose. ^^^  But 
the  setting  forth,  in  the  prospectus  of  a  corporation,  of  plans 
which  would  require  that  the  whole  amount  of  a  proposed 
issue  of  preferred  stock  should  be  subscribed  and  paid 
for,  is  not  a  representation,  to  one  subscribing  for  such 
stock,  that  none  will  be  issued  until  it  is  all  taken,  nor  of 
any  existing  fact  which  would  invalidate  the  contract  of 
subscription  if  all  the  stock  is  not  taken. ^^^  But  an  vmtrue 
representation  that  all  or  a  certain  amount  of  the  stock  has 
already  been  subscribed  is  a  different  matter.  This  is  a  rep- 
resentation regarding  an  existing  matter  of  fact,  and  of  such 

317  Coles  V.  Kennedy,  81  Iowa,  300,  46  N.  W.  1088,  25  Am.  St.  Rep. 
503. 

3.18  White  Mountains  R.  Co.  v.  EJistman,  3i  N.  H.  124. 

319  Stone  V.  Monticello  Const.  Co.,  135  Ky.  659,  117  S.  W.  369,  40 
L.  E.  A.  (N.  S.)  978,  21  Ann.  Cas.  640. 

320  Bartol  v.  Walton  &.  Whann  Co.  (C.  C.)  92  Fed.  13. 
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materiality  as  to  warrant  a  rescission  of  a  subscription  made 
in  reliance  on  it,  but  not  (as  it  has  recently  been  held) 
where  the  discrepancy  between  the  statement  and  the  truth 
is  so  inconsiderable  that  no  loss  results  to  the  subscriber, 
nor  where  the  small  portion  of  the  stock  not  actually  sub- 
scribed for  at  the  time  the  representation  was  made  is  taken 
and  paid  for  before  the  corporation  engages  in  active  busi- 
ness.'^^ 

§  351.  Same;  Promissory  Representations  and  State- 
ments of  Opinion. — ^A  representation  that  a  corporation  in 
process  of  formation  is  to  engage  in  a  certain  business  or 
conduct  a  certain  enterprise  is  material,  and,  if  false,  will 
justify  the  rescission  of  a  subscription  for  stock  in  the  com- 
pany.'^^  But  if  there  is  no  departure  from  the  general  pur- 
pose or  plan,  representations  as  to  the  manner  in  which  the 
business  will  be  conducted,  the  property  which  will  be  ac- 
quired, the  plant  which  will  be  erected,  and  other  state- 
ments as  to  what  the  company  means  or  expects  to  do,  are 
merely  promissory,  having  reference  to  future  performance, 
and  are  not  such  statements  of  fact  as  will  warrant  the  re- 
scission of  a  subscription  for  stock  when  they  are  not  car- 
ried out.^^'  And  especially  where  the  important  thing 
promised  is  actually  performed,  misrepresentations  as  to  in- 
cidental or  collateral  matters  afford  no  ground  for  relief.'^* 
But  it  is  carefully  to  be  observed  that,  as  distinguished 
from  a  mere  plan  or  expectation,  a  specific  statement  of  a 
present  fixed  purpose,  going  to  the  foundation  of  the  whole 
enterprise,  is  a  representation  of  a  present  fact,  and  not  a 


321  National  Leather  Oo.  t.  Roberts,  221  Fed.  922,  137  C.  C.  A.  492. 

322  Blackburn's  Case,  3  Drew.  409.  So  of  a  representation  that  a 
proposed  fruit  growers'  association  will  ship  fruit  for  no  one  but 
its  stockholders.  Divine  v.  Western  Slope  Fruit  Growers'  Ass'n 
(Colo.  App.)  149  Pac.  841. 

323  Milwaukee  Brick  &  Cement  Co.  v.  Schoknecht,  108  Wis.  457, 
84  N.  W.  838;  Shattuck  v.  Robbins,  68  N.  H.  565,  44  Atl.  694; 
Banque  Franco-Egyptienne  v.  Brown  (C.  C.)  84  Fed.  162 ;  Cope  v. 
Pitzer  (Tex.  av.  App.)  166  S.  W.  447;  Stith  v.  Graham  (Tex.  Civ. 
App.)  146  S.  W.  661.  As  to  promissory  representations  in  general 
see,  supra,  §§  89-91. 

324  Paddock  v.  Bartlett,  68  Iowa,  16,  25  N.  W.  906. 
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promise.  Thus,  statements  in  a  stock  subscription  contract 
that  certain  patents  owned  by  designated  persons  are  the 
basic  patents  under  which  the  manufactured  article  is  to  be 
produced,  and  that  the  proposed  corporation  intends  to  ac- 
quire the  patents  and  pay  a  designated  consideration  for 
tliem,  are  statements  of  fact,  on  which  subscribers  are  ex- 
pected to  rely,  and  are  a  proper  subject  of  false  representa- 
tions.'^" So,  where  one  was  induced  to  give  his  note  to  a 
railroad  company  in  aid  of  the  construction  of  its  road,  by 
its  fraudulent  representations  to  the  citizens  of  a  certain 
place  that  it  was  hesitating  as  to  extending  its  line  to  that 
place,  and  that  unless  a  certain  bonus  was  contributed  in 
the  form  of  notes,  its  line  would  be  diverted  to  some  other 
point  and  probably  to  a  rival  city,  whereas  it  had  already 
come  to  a  fixed  determination  to  build  its  road  to  the  first 
mentioned  place,  it  was  held  that  this  was  a  good  defense  to 
an  action  on  the  note.^^'  Again,  a  statement  made  to  sub- 
scribers for  stock  in  a  railroad  company  that  only  a  certain 
amount  of  stock  and  a  certain  amount  of  bonds  would  be 
issued  for  each  mile  of  its  road,  when  a  greater  amount  of 
both  stock  and  bonds  has  already  been  issued,  is  fraudulent 
and  warrants  the  rescission  of  the  subscription.^^'  And 
where  subscribers  for  stock  in  a  corporation  are  told  that  all 
the  money  raised  by  the  subscriptions  will  be  used  in  the 
purchase  and  improvement  of  real  estate,  but  actually  a 
part  of  the  money  is  paid  over  to  the  promoters,  it  is  such 
a  fraud  as  will  release  the  subscribers.'^^  Further,  there 
may  be  cases  in  which  a  promissory  representation  is  in 
the  nature  of  a  condition  or  a  warranty,  so  that  its  breach 
will  afford  ground  for  rescinding  the  subscription,  as,  where 
it  is  a  part  of  the  contract  that  the  subscriber  shall  be  giv- 
en employment  by  the  corporation  or  shall  fill  a  certain  of- 
fice, or  that  the  persons  who  formerly  controlled  the  com- 

526  American  Alkali  Co.  v.  Salom,  131  Fed.  46,  65  C.  O.  A.  284. 
326  Cooper  V.  Ft.  Smith  &  W.  R.  Co.,  2.3  Okl.  139,  99  Pae.  7S3. 

527  Weems  v.  Georgia  Midland  &  Gulf  R,  Co.,  84  Ga.  356,  11  S.  E. 
503. 

328  West  End  Real  Estate  Co.  v.  Claiborne,  97  Va.  734,  34  S.  E. 
900. 
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pany  shall  not  be  connected  with  it  after  the  reorganiza- 
tion.'" 

As  a  general  rule,  statements  made  to  persons  to  induce 
them  to  subscribe  for  stock  in  a  corporation,  having  rela- 
tion to  its  future  earnings,  expected  profits  or  dividends, 
or  the  successful  conduct  of  its  business,  are  merely  mat- 
ters of  opinion,  on  which  the  subscribers  have  no  right  to 
rely,  and  though  they  prove  to  have  been  false  when  made, 
or  even  to  have  been  made  with  no  expectation  of  their  ever 
being  realized,  still  they  furnish  no  ground  for  rescinding 
the  contract  of  subscription. ''"  It  is  so  also  with  reference 
to  statements  concerning  the  value  of  the  company's  prop- 
erty, plant,  or  good  will.  These  are  merely  expressions  of 
opinion,  on  which  a  purchaser  or  subscriber  has  no  right  to 
j.gjy  331  3y|.  g^  distinction  is  to  be  noted  in  the  case  where 
the  facts  which  form  the  basis  for  an  estimate  of  value  are 
stated.  These  are  not  opinions,  but  facts,  and  a  misrepre- 
sentation of  them  will  give  ground  for  rescission.  Thus, 
for  instance,  representations  that  there  is  a  constantly  in- 
creasing demand  for  the  product  of  the  corporation,  that  it 
has  a  plant  costing  a  certain  amount,  that  it  has  passed  the 

3  29  Schwab  V.  Esbenshade,  151  Wis.  513,  139  N.  W.  420;  Brown  v. 
National  Electric  Works,  168  Cal.  336,  143  Pac.  606;  Meinershagen 
V.  Taylor,  169  Mo.  App.  12,  154  S.  W.  886.  But  see  Collins  v.  South- 
ern Brick  Co.,  92  Ark.  504,  123  S.  W.  652,  135  Am.  St.  Rep.  197,  19 
Ann.  Cas.  882.  Compare  Holmes  v.  Wilkes,  130  Minn.  170,  153  N. 
W.  308.  The  rule  applies  also  to  a  fraudulent  promise  that  the  com- 
pany will  loan  money  to  the  subscriber  for  its  stock.  Common- 
wealth Bonding  &  Casualty  Ins.  Co.  v.  Barrington  (Tex.  Civ.  App.) 
180  S.  W.  936. 

330  In  re  National  Pressed  Brick  Co.,  212  Fed.  878,  129  C.  C.  A. 
398;  Johnson  v.  National  B.  &  L.  Ass'n,  125  Ala.  465,  28  South.  2, 
82  Am.  St.  Rep.  257;  Jefferson  v.  Hewitt,  93  Cal.  535,  30  Pae.  772; 
Weston  T.  Columbus  Southern  Ry.  Co.,  90  Ga.  289,  15  S.  E.  773; 
Brownlee  v.  Ohio,  I.  &  I.  R.  Co.,  18  Ind.  68 ;  Swan  v.  Mathre,  103 
Iowa,  261,  72  N.  W.  522;  Davis  v.  Campbell,  93  Iowa,  524,  61  N.  W. 
1053 ;  Coil  v.  Pittsburgh  Female  College,  40  Pa.  439 ;  Lane  v.  South- 
ern B.  &  L.  Ass'n  (Tenn.  Ch.  App.)  54  S.  W.  329 ;  Castleman-Blake- 
more  Co.  v.  Brucker  (Ky.)  180  S.  W.  360 ;  Campbell  v.  Zion's  Co-op. 
Home  Building  &  Real  Estate  Co.  (Utah)  148  Pac.  401.  And  see 
other  cases  cited,  supra,  §  86.  As  to  expressions  of  opinion  in  gen- 
eral, as  distinguished  from  representations  of  fact,  see,  supra,  §§ 
76-78. 

3  3U  Craig  v.  Wade,  159  Cal.  172,  112  Pac.  891. 


§   352  RESCISSION  OF  CONTRACTS  912 

experimental  stage  and  that  the  basis  has  been  laid  for  as- 
sured success,  and  that  the  plant  has  a  capacity  of  a  desig- 
nated quantity,  which  will  give  a  net  profit  of  so  much  per 
cent  on  the  investment,  are  not  mere  expressions  of  opin- 
ion, but  positive  statements  of  material  facts. "^^ 

§  352.  Same;  Effect  of  Bankruptcy  or  Insolvency  of 
Company. — It  is  a  generally  accepted  rule  that  a  subscriber 
for  stock  in  a  corporation,  who  was  induced  to  subscribe 
by  means  of  false  and  fraudulent  representations  made  to 
him,  cannot  claim  the  right  of  rescission  after  the  corpora- 
tion has  been  adjudged  bankrupt  or  after  it  has  become  in- 
solvent and  a  receiver  has  been  appointed,  for  after  that,  the 
rights  of  the  creditors  of  the  company  are  considered  to 
outweigh  his  equities,  and  the  'principle  applies  that  where 
one  of  two  innocent  parties  must  suffer,  he  shall  bear  the 
loss  whose  act  has  made  it  possible. ^'^  So,  an  action  by  the 
trustee  in  bankruptcy  of  a  corporation  to  collect  an  assess- 
ment on  the  unpaid  subscription  of  a  stockholder  cannot  be 
defended  on  the  ground  that  the  defendant  was  induced 
to  make  his  subscription  by  fraudulent  misrepresentations 
made  to  him  by  the  company  or  its  agent ;  for,  "as  against 
those  who  became  creditors  of  the  corporation  upon  the 
faith  and  security  of  its  stock  subscriptions,  his  equity  is 
subordinate  and  unavailing."  ^^*  But  this  rule  has  not 
invariably  been  recognized.  There  are  some  decisions  to 
the  contrary.'^**    Thus,  in  a  late  case  in  Washington,  it  was 

332  Martin  v.  Veana  Food  Co.,  153  Mich.  2S2,  116  N.  W.  978.  And 
see,  supra,  §  83. 

333  Scott  V.  Deweese,  181  U.  S.  202,  21  Sup.  Ct  585,  45  L.  Ed.  822; 
In  re  American  National  Beverage  Co.  (D.  C.)  193  Fed.  772;  Wal- 
lace V.  Hood  (C.  C.)  89  Fed.  11 ;  Chubb  v.  Upton,  95  V.  S.  665,  24 
L.  E'd.  523 ;  Lantry  v.  Wallace,  97  Fed.  865,  38  C.  C.  A.  510 ;  Slieafe 
V.  Larimer  (C.  C.)  79  Fed.  921;  Howard  v.  Glenn,  85  Ga.  238,  11 
S.  E.  610,  21  Am.  St.  Rep.  156;  Wilkes  v.  Knight,  142  Ga.  458,  83 
S.  E.  89;  Marion  Trust  Co.  v.  Blish  (Ind.  App.)  79  N.  E.  415;  Bis- 
sell  V.  Heath,  98  Mich.  472,  57  N.  W.  5S5 ;  Earle  v.  Humphrey,  121 
Jlich.  518,  SO  X.  W.  370;  Tiemey  v.  Parker,  58  N.  J.  Eq.  117,  44 
Atl.  151;  Howard  v.  Turner,  155  Pa.  349,  26  Atl.  753,  35  Am.  St. 
IJep.  N.S3;  Martin  v.  South  Salem  Land  Co.,  94  Va.  28,  26  S.  E.  591; 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  325. 

334  Michener  v.  Payson,  13  Nat.  Bankr.  Reg.  49,  Fed.  Cas.  No. 
9,524. 

88B  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414;  Ramsey  v.  Thomp- 
son Mfg.  Co.,  116  Mo.  313,  22  S.  W.  719;    Robinson  v.  Dickey,  14 
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held  that,  where  a  subscriber  was  deceived  by  the  corpora- 
tion and  induced  to  subscribe  for  the  stock,  which  he  other- 
wise would  not  have  done,  and  the  investment  proves  a  to- 
tal loss,  his  equities  are  equal  to  those  of  the  corporation's 
creditors,  and  he  should  not  be  made  to  contribute  to  them 
by  paying  the  balance  due  on  his  subscription.^^"  Further, 
there  is  a  disposition  to  hold  that  the  mere  insolvency  of 
the  company  will  not  prevent  the  subscriber  from  rescind- 
ing, but  to  have  this  effect,  there  must  be  the  institution  of 
proceedings  against  it  in  either  insolvency  or  bankruptcy, 
or  at  least  the  appointment  of  a  receiver.'^^ 

According  to  other  authorities,  the  right  of  a  subscriber 
to  rescind  for  fraud,  as  against  corporate  creditors,  depends 
upon  a  variety  of  circumstances,  which,  singly  or  collec- 
tively, may  turn  the  balance  one  way  or  the  other.  Thus, 
it  is  said :  "There  are  obvious  reasons  why  a  shareholder 
of  a  corporation  should  not  be  released  from  his  subscrip- 
tion to  its  capital  stock  after  the  insolvency  of  the  company, 
and  particularly  after  a  proceeding  has  been  inaugurated 
to  liquidate  its  affairs,  unless  the  case  is  one  in  which  the 
stockholder  has  exercised  due  diligence,  and  in  which  no 
facts  exist  upon  which  corporate  creditors  can  reasonably 
predicate  an  estoppel.  When  a  corporation  becomes 
bankrupt,  the  temptation  to  lay  aside  the  garb  of  a  stock- 
holder, on  one  pretense  or  another,  and  to  assume  the  role 
of  a  creditor,  is  very  strong,  and  all  attempts  of  that  kind 
should  be  viewed  with  suspicion.  If  a  considerable  period 
of  time  has  elapsed  since  the  subscription  was  made ;  if  the 
subscriber  has  actively  participated  in  the  management  of 
the  affairs  of  the  corporation ;  if  there  has  been  any  want 
of  diligence  on  the  part  of  the  stockholder,  either  in  discov- 


Te.i.  Civ.  App.  70,  36  S.  W.  499;  Park  v.  Kribs,  24  Tex.  Civ.  App. 
6.50.  60  S.  W.  905;  Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  545, 
38  N.  B.  208,  47  Am.  St.  Eep.  290 ;  Upton  v.  Engleliart,  3  Dill.  496, 
Fed.  Cas.  No.  16,800. 

336  Johns  V.  Coffee,  74  Wash.  189,  133  Pac.  4. 

337  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.,  132  Iowa,  396,  107  N.  W. 
629,  119  Am.  St.  Rep.  564;  Gress  v.  Knight,  135  Ga.  60,  68  S.  E. 
834,  31  L.  R.  A.  (N.  S.)  900.  But  compare  Southern  Tobacco  Co.  v. 
Armstrong,  11  Ga.  App.  501,  75  S.  E.  828. 

Black  Resc. — 58 
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ering  the  alleged  fraud,  or  in  taking  steps  to  rescind  when 
the  fraud  was  discovered ;  and,  above  all,  if  any  consid- 
erable amount  of  corporate  indebtedness  has  been  cre- 
ated since  the  subscription  was  made,  which  is  outstanding 
and  unpaid, — in  all  of  these  cases  the  right  to  rescind  should 
be  denied,  where  the  attempt  is  not  made  until  the  corpo- 
ration becomes  insolvent.  But  if  none  of  these  conditions 
exist,  and  the  proof  of  the  alleged  fraud  is  clear,  we  think 
that  a  stockholder  should  be  permitted  to  rescind  his  sub- 
scription, as  well  after  as  before  the  company  ceases  to  be  a 
going  concern."  ^^^  It  is  quite  clear  that  the  defrauded 
stockholder  may  forfeit  his  right  to  rescind,  on  the  ground 
of  laches  and  acquiescence,  if  he  allows  one  or  two  years  to 
pass  by  without  demanding  any  relief,  accepts  dividends, 
takes  part  in  directing  the  affairs  of  the  company,  allows 
his  subscription  to  be  held  out  as  an  asset  of  the  corpora- 
tion, or  otherwise  shows  that  his  determination  to  avoid 
his  contract  on  the  ground  of  fraud  was  not  reached  until 
after  the  company  became  financially  involved.'^*  On  the 
other  hand,  even  after  a  considerable  delay,  and  after  the 
appointment  of  a  receiver,  a  person  may  exercise  a  well- 
founded  right  of  rescission  if  he  can  show  that  no  debts 
were  created  and  no  credit  given  to  the  company  after  he 
subscribed  for  its  stock,^'"'  or  that  the  creditor  for  whose 
chief  benefit  the  proceedings  against  the  company  are  taken 
did  not  become  a  creditor  while  he  held  the  stock. ^*^  But 
any  persons  who  have  extended  credit,  loaned  money,  or 
sold  goods  to  the  corporation  may  have  done  so  in  reliance 
on  the  subscription  or  membership  of  the  person  who  now 
seeks  to  rescind,  and  it  is  even  said  that,  as  against  him, 

338  Newton  Nat.  Bank  v.  Newbegin,  74  Fed.  135,  20  C.  C.  A.  320, 
33  L.  E.  A.  727 ;  Gress  v.  Knight,  1.35  Ga.  60,  68  S.  E.  834,  31  L.  R. 
A.  (N.  S.)  900. 

830  In  re  Sharood  Shoe  Corporation  (D.  O.)  192  Fed.  945 ;  Brown 
V.  Allebach  (C.  C.)  ICG  Fed.  488 ;  Farrar  v.  Wallier,  13  Nat.  Banl^r. 
Reg.  82,  Fed.  Cas.  No.  4,079;  Reid  v.  Owensboro  Savings  Bank  & 
Trust  Co.,  141  Ky.  444,  132  S.  W.  1026. 

340  Wallace  v.  Hood  (0.  C.)  89  Fed.  11;  Morrisey  t.  Williams,  74 
W.  Va.  636,  82  S.  E.  509,  L.  R.  A.  191."iD,  792 ;  People  v.  California 
Safe  Deposit  &  Trust  Co.,  19  Cal.  App.  414,  126  Pac.  516,  520. 

341  Wallace  v.  Bacon  (C.  C.)  86  Fed.  553. 
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they  may  legally  be  presumed  to  have  done  so.'*^  "Nor  is  it 
any  answer  to  say  that  the  plaintiff  in  the  case  does  not 
show  that  any  particular  creditor  relied  on  the  increased 
stock  and  the  payments  made  thereon  by  these  defendants, 
and  was  deceived  thereby.  The  public,  in  dealing  with 
these  banking  associations,  do  not  rely  except  upon  public 
known  facts  in  regard  to  the  association,  and  the  public  are 
not  supposed  to  be  familiar  with  or  to  rely  on  the  facts  of  a 
particular  case  as  between  a  shareholder  and  the  bank.  A 
rule  which  exacted  any  such  condition  as  this  would  prac- 
tically deprive  innocent  creditors  of  any  remedy.  These 
defendants  have  appeared  regularly  on  the  books  of  the  as- 
sociation as  subscribers  to  the  increased  stock,  with  their 
subscriptions  all  paid  in,  and  this  condition  of  things  has 
been  carried  in  the  published  statement  of  the  bank  intend- 
ed for  public  information.  This  character  of  information 
is  what  the  creditors  of  the  bank  rely  on,  and  particularly 
the  amount  of  capital  stock  of  the  bank."  ^*^ 

§  353.  Subscriptions  to  Charitable,  Philanthropic,  and 
Business  Enterprises. — A  voluntary  and  gratuitous  sub- 
scription to  the  funds  of  an  existing  or  proposed  charitable, 
edticational,  or  other  similar  enterprise,  or  in  aid  of  a  rail- 
road, manufacturing  plant,  or  other  business  undertaking, 
before  it  has  been  accepted  and  acted  on  by  the  beneficiary, 
is  regarded  as  a  mere  offer,  not  as  a  binding  engagement, 
and  therefore  it  may  be  rescinded  at  the  will  of  the  sub- 
scriber.^** "Voluntary  subscriptions,"  it  is  said,  "do  not 
ripen  into  binding  obligations  until  they  have  been  accept- 
ed, and  as  long  as  the  beneficiary  is  contending  that  the 
conditions  of  his  proposition  which  called  forth  the  efforts 
of  others  to  obtain  the  subscriptions  have  not  been  com- 
plied with,  a  subscriber  may  withdraw  and  cancel  his  offer 

S4  2  Upton  V.  Englehart,  3  Dill.  496,  Fed.  Cas.  No.  16,800. 

34  3  Tillinghast  v.  Bailey  (C.  O.)  86  Fed.  46. 

84*  Grand  Lodge  v.  Farnham,  70  Cal.  158,  11  Pac.  592;  Pratt  v. 
Elgin  Baptist  See.,  93  111.  475,  34  Am.  Eep.  187;  Carr  v.  Bartlett, 
72  Me.  121 ;  Williams  College  v.  Danforth,  12  Pick.  (Mass.)  543 ; 
Athol  Music  Hall  Co.  v.  Carey,  116  Mass.  471 ;  Cottage  Street  Church 
V.  Kendall,  121  Mass.  528,  23  Am.  Eep.  286;  Phipps  v.  Jones,  20 
Pa.  260,  59  Am.  Dec.  708 ;  In  re  Helfenstein's  Estate,  77  Pa.  328,  18. 
Am.  Rep.  449 ;    Stuart  v.  Valley  R.  Co.,  32  Grat.  (Va.)  146. 
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to  contribute."  '*°  According  to  some  of  the  authorities, 
the  subscription  becomes  binding  as  soon  as  the  written 
promise  is  delivered  to  the  beneficiary,  acceptance  thereof 
being  then  presumed.'*"  But  others  consider  that  an  ac- 
tual or  presumed  acceptance  is  not  alone  sufficient,  but 
there  must  be  such  action  taken  on  the  strength  of  the  sub- 
scription that  its  withdrawal  would  involve  the  beneficiary 
in  loss  or  embarrassment,  and  so  make  it  inequitable  for  the 
subscriber  to  revoke  his  promise.'*^  However  this  may  be, 
the  rule  is  well  established  that  the  subscription  cannot  be 
withdrawn  after  the  beneficiary  or  promisee,  with  the  im- 
plied consent  of  the  promisor,  and  in  reliance  on  the  sub- 
scription, has  entered  upon  the  duties  to  be  performed,  or 
expended  money,  incurred  liability  on  contracts,  commenc- 
ed the  erection  of  buildings,  or  otherwise  changed  his  posi- 
tion so  that  it  would  be  disadvantageous  to  him  to  lose  the 
benefit  of  the  subscription.^*^  Thus,  a  contract  to  pay  a 
railroad  company  a  certain  sum  on  completion  of  its  road, 
though  unilateral,  becomes  binding  on  the  subscriber  after 


845  Doherty  v.  Arkansas  &  O.  R.  Co.,  142  Fed.  104,  73  C.  G.  A.  328. 

346  Rothenberger  v.  Click,  22  Ind.  App.  288,  52  N.  E.  811 ;  In  re 
Converse's  Estate,  240  Pa.  458,  87  Atl.  849. 

347  Augustine  v.  Trustees  of  ^Methodist  Episcopal  Soc.,  79  111.  App. 
452 ;   Williams  v.  Rogan,  59  Tex.  438. 

348  Trustees  of  Berkeley  Divinity  School  v.  Jarvls,  .32  Conn.  412; 
Young  Men's  Christian  Ass'n  v.  Estill,  140  Ga.  291,  78  S.  E.  1075; 
Owenby  v.  Georgia  Baptist  Assembly,  137  Ga.  098,  74  S.  E.  56,  Ann. 
Cas.  1913B,  238;  Richelieu  Hotel  Co.  v.  International  Military  En- 
campment Co.,  140  111.  248,  29  N.  E.  1044,  33  Am.  St.  Rep.  234; 
Gi-iswold  V.  Peoria  University,  20  111.  41,  79  Am.  Dec.  361;  Brokaw 
T.  JIcElroy,  162  Iowa,  2S8,  143  N.  W.  1087,  50  L.  R.  A.  (N.  S.)  835 ; 
Trustees  v.  Ripley,  6  Grecnl.  (Me.)  442 ;  Gittings  v.  Mayhew,  6  Md. 
113 ;  Athol  Music  Hall  Co.  v.  Curey,  116  Mass.  471 ;  Ives  v.  Sterling, 
6  Mete.  (Mass.)  310;  Amherst  Academy  v.  Cowles,  6  Pick.  (Mass.) 
427,  17  Am.  Dec.  387;  Ladies  Collegiate  Institute  v.  French,  16 
Gray  (Mass.)  196;  Stevens  v.  Corbitt,  33  Mich.  4.'58 ;  Kansas  City 
School  District  v.  Sheidley,  138  Mo.  672,  40  S.  W.  656,  37  L.  R.  A. 
406,  60  Am.  St.  Rep.  576;  Homan  v.  Steele,  18  Xeb.  052,  26  X.  W. 
472;  Ohio  Wesleyan  Female  College  v.  Higgins,  16  Ohio  St  20; 
Phipps  V.  Jones,  20  Pa.  260,  59  Am.  Dee.  70S;  Caul  v.  Gibson,  3 
Pa.  416;  Hopkins  v.  Upshur,  20  Tex.  89,  70  Am.  Dec.  ;J75 ;  Gait's 
Ex'r  v.  Swjiin,  9  Grat.  (Va.)  633,  60  Am.  Dec.  311 ;  Rousseau  v.  Call, 
1C9  N.  C.  173,  85  S.  EL  414;  Quanah,  A.  &  P.  Ry.  Co.  v.  Dickey 
(Tex.  Civ.  App.)  179  S.  W.  69 ;  Young  Men's  Christian  Ass'n  v.  Olds 
Co.,  84  Wash.  630,  147  Pac.  406. 
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the  company  has  acted  on  it  and  purchased  a  franchise,  and 
the  promisor  cannot  then  rescind  without  restoring  to  the 
company  what  it  paid  out  on » the  strength  of  the  con- 
tract.^*°  So,  a  subscription  to  the  funds  of  a  commercial 
club,  intended  to  provide  bonuses  for  the  location  of  addi- 
tional factories  in  the  city  is  not  revocable,  although  no 
bonuses  have  yet  been  paid,  if  the  subscription  has  been 
acted  on  to  promote  the  public  welfare.'^" 

But  such  subscriptions,  like  other  contracts,  may  be 
avoided  if  shown  to  have  been  induced  by  false  representa- 
tions or  the  suppression  of  material  facts.  Promoters  of  a 
subscription  in  aid  of  any  enterprise,  whether  business  or 
philanthropic,  owe  to  each  prospective  subscriber  the  duty 
to  deal  openly  and  fairly  and  to  notify  subscribers  of  the 
real  facts  concerning  any  previous  subscriptions,  and  not 
to  suppress  any  circumstances  which  make  such  subscrip-; 
tions  other  than  as  they  appear  on  the  face  of  the  list.^^^ 
Hence,  if  any  subscriptions  are  taken  for  the  mere  purpose 
of  luring  others,  and  with  a  secret  agreement  that  they 
shall  not  be  paid  at  all  or  paid  at  a  reduced  rate,  it  is  a  fraud 
upon  the  bona  fide  subscribers  which  entitles  them  to  be  re- 
leased from  their  liability,^'^^  except  as  to  any  of  them  who 
were  aware  of  the  fact  that  some  of  the  subscriptions  were 
merely  colorable,  and  nevertheless  made  no  objection,  or 
assisted  in  inducing  others  to  subscribe.^"'  On  the  other 
hand,  in  an  action  against  a  subscriber  to  recover  the 
amount  he  promised  to  pay,  the  defendant  cannot  show  that 
he  signed  the  subscription  on  the  assurance  of  the  person 
who  presented  it  to  him  that  he  wanted  his  signature  to  in- 
fluence others  to  sign,  and  that  he  would  never  be  called 
upon  to  pay,  for  such  subscriber,  being  a  party  to  the  fraud, 

3*9  Los  Angeles  Traction  Co.  v.  Wllshire,  135  Cal.  654,  67  Pac. 
1086. 

350  Brown  v.  Marion  Commercial  Club,  50  Ind.  App.  670,  97  N.  E. 
958. 

351  Sigler  V.  Winstead  (Ky.)  125  S.  W.  272. 

352  Cropper  v.  Gordon,  13  Ky.  Law  Rep.  140;  Sigler  v.  Wdnstead 
(Ky.)  125  S'.  W.  272. 

363  Rogers  V.  Galloway  Female  College,  64  Ark.  627,  44  S.  W.  454, 
39  L.  R.  A.  636. 
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cannot  claim  any  benefit  from  it.^^*  And  it  has  been  held 
that  where  numerous  parties  sign  a  subscription  contract 
for  the  construction  of  a  business  plant,  by  the  terms  of 
which  so  much  money  was  to  be  raised  for  the  company  in- 
tending to  operate  the  plant,  responsible  signers  cannot  de- 
feat their  liability  by  showing  that  some  of  the  subscribers 
were  minors  or  insolvents,  since  the  loss  resulting  there- 
from would  fall  on  the  company  and  not  on  the  subscrib- 
gj.g_355  jjj  accordance  with  the  general  principle,  it  is  also 
held  that,  where  one  soliciting  subscriptions  to  the  en- 
dowment fund  of  a  college  represents  that  certain  subscrip- 
tions already  obtained  have  been  based  on  certain  condi- 
tions, and  thereby  induces  one  to  subscribe  on  similar  con- 
ditions, the  subscriber  is  not  bound  where  the  fact  is  that 
the  other  subscriptions  were  made  on  other  conditions  more 
restrictive  on  the  college  than  those  stated  to  him.^^°  As 
to  promissory  representations,  the  rule  is  that  if  the  sub- 
scription is  made  on  the  basis  of  a  positive  statement  re- 
garding a  fixed  purpose  attributed  to  the  proposed  enter- 
prise, and  the  matter  is  material  and  may  be  supposed  to 
have  influenced  the  decision  of  the  subscriber,  it  is  in  the 
nature  of  a  condition,  the  non-fulfillment  of  which  will  re- 
lease him  from  liability.  Thus,  for  instance,  misrepresenta- 
tions inducing  a  subscription  for  a  proposed  college,  that 
it  is  to  be  non-sectarian  and  that  it  will  be  named  after  a 
certain  person,  are  material  and  sufficient  to  avoid  the  con- 
tract."'*' But  mere  expressions  of  opinion  as  to  the  effect 
which  the  location  of  a  college,  to  be  established  with  the 
funds  raised  by  the  subscriptions,  will  have  in  increasing 
the  value  of  property  in  its  vicinity,  are  not  matters  which 
the  subscriber  may  justly  rely  on,  and  will  not  excuse  him 
from  payment  of  his  subscription  though  they  prove  to 
have  been  unfounded.""^ 


8  64  Blodgett  V.  Jlorrill,  20  Vt.  509.  But  see  Mullen  v.  Beech  Grove 
Driving  Park,  64  Ind.  202. 

35  5  Chicago  Bldg.  &  Mfg.  Co.  v.  Higginbotham  (Miss.)  29  South.  79. 

3  66  Highland  University  Co.  v.  Long,  7  Kan.  App.  173,  53  Pac.  766. 
And  see  Gerner  v.  Church,  43  Neb.  690,  62  N.  W.  51. 

867  OoUinson  v.  Jeffries,  21  Tex.  Civ.  App.  653,  54  S.  W.  28. 

368  Chambers  v.  Baptist  Education  Soc,  1  B.  Mon.  (Ky.)  215. 
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Where  a  subscription  remains  revocable  up  to  the  time 
of  the  subscriber's  death  (because  not  accepted,  or  not  acted 
on,  or  because  the  list  is  not  complete,  or  for  other  reasons), 
it  is  revoked  by  his  death."" °  But  if  the  subscription  has 
become  irrevocable  during  the  life-time  of  the  subscriber, 
his  death  does  not  cancel  it."""  So,  the  insanity  of  a  sub- 
scriber to  a  fund,  supervening  after  the  making  of  the  sub- 
scription, does  not  operate  as  a  revocation  of  it  wrhere  it 
could  not  have  been  revoked  by  his  voluntary  act.""'^. 

It  is  a  condition,  implied  if  not  expressed,  in  all  such 
subscriptions  that  the  funds  raised  shall  be  employed  for 
the  purpose  and  in  the  manner  agreed  upon  between  the 
subscribers  and  the  beneficiary,  and  a  breach  of  this  condi- 
tion will  release  any  subscriber  who  has  not  already  paid, 
or  warrant  the  recovery  back  of  subscriptions  paid  in. 
Thus,  where  a  religious  society  raises  a  fund  by  subscrip- 
tion for  a  particular  purpose,  it  cannot  divert  the  fund  to 
other  purposes,  and  if  it  abandons  the  original  purpose,  the 
donors  may  reclaim  their  contributions.""^  So,  where  one 
agrees  to  pay  a  certain  percentage  of  the  cost  of  a  site  for  a 
church,  the  cost  to  be  appraised  and  the  title  acquired  in  a 
manner  prescribed  in  a  provision  for  purchase  in  a  lease 
under  which  the  church  then  occupies  the  property,  he  has 
a  right  to  repudiate  his  subscription  if  the  appraisement 
and  the  arrangements  for  acquiring  title  are  made  in  a  man- 
ner other  than  that  provided,  though  he  waives  this  right 
if,  as  a  member  of  the  board  of  trustees  of  the  church,  he 
acquiesces  in  such  modification  of  the  provisions."""  But 
the  fact  that  the  treasurer  of  a  church  extended  the  time  for 

35  9  Grand  Lodge  v.  Famham,  70  Cal.  158,  11  Pac.  592;  Pratt  v. 
Trustees  of  Baptist  Sec,  93  111.  475,  34  Am.  Rep.  187;  Twenty- 
Third  Street  Baptist  Cliurcli  v.  Comwell,  117  N.  T.  601,  23  N.  E. 
177,  6  L.  R.  A.  807 ;   Phipps  v.  Jones,  20  Pa.  260,  59  Am.  Dec.  708. 

360  Waters  v.  Union  Trust  Co.,  129  Mich.  640,  89  N.  W.  687;  Al- 
bert Lea  College  v.  Brown's  Estate,  88  Minn.  524,  93  N.  W.  672,  60 
L.  R.  A.  870 ;    In  re  Converse's  Estate,  240  Pa.  458,  87  Atl.  849. 

361  Kansas  City  School  District  v.  Sheidley,  138  Mo.  672,  40  a  W. 
656,  37  L.  R,  A.  406,  60  Am.  St.  Rep.  576. 

3  62  First  Church  of  Christ  Scientist  v.  Schreck,  70  Misc.  Rep.  645, 
127  N.  Y.  Supp.  174. 

36  3  First  Universalist  Church  r.  Pungs,  126  Mich.  670,  86  N.  W. 
235.     See  Holden  v.  Otisfleld,  2  Greenl.  (Me.)  394. 
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payment  of  one  of  the  subscriptions  to  a  fund  for  the  build- 
ing of  the  church,  and  took  the  subscriber's  note  therefor, 
which  was  paid,  will  not  release  the  other  subscribers.^"* 
It  is  also  a  rule  that  if  the  project  subscribed  to  is  aban- 
doned or  indefinitely  postponed,  the  subscriptions  cease  to 
be  binding,  and  any  one  may  withdraw  his  name.^*'^  But 
this  cannot  be  done  merely  because  the  enterprise  is  strug- 
gling unsuccessfully,  if,  nevertheless,  an  honest  effort  is  be- 
ing made  to  carry  it  out.^^" 

§  354.  Contracts  for  Work  or  Hire  of  Services. — A  con- 
tract by  which  one  person  enters  the  employment  of  an- 
other is  subject  to  the  ordinary  rules  governing  the  rescis- 
sion of  contracts,  besides  those  special  rules  which  are  pe- 
culiar to  the  relation  of  master  and  servant.  While  such  a 
contract  remains  executory,  either  party  may  withdraw 
from  it,  on  giving  notice  to  the  other. ^*^  But  when  a  con- 
tract of  hiring  is  for  a  definite  period,  as,  a  year,  during  such 
time  neither  party  can  lawfully  rescind  it  without  the  con- 
sent of  the  other,  unless  for  legally  sufficient  cause. ^^*  But 
this  contract,  like  any  other,  is  rescindable  when  induced 
by  fraud  or  false  representations.  Thus,  there  is  an  implied 
representation  of  fitness  for  the  continuous  performance  of 
the  stipulated  service,  and  one  who  has  hired  a  servant  or 
other  employe  and  discovers,  before  the  term  of  employ- 
ment begins,  that  he  is  a  drunkard,  may  rescind  the  con- 
tract.'"" And  where  a  person,  by  the  false  representations 
of  another  as  to  his  average  monthly  sales  while  in  the 
service  of  a  former  employer,  and  as  to  the  amount  of  sal- 
ary he  received,  is  induced  to  employ  him  on  terms  which 

364  Wilson  V.  First  Presbyterian  Church,  56  Ga.  554. 

asspiunkett  v.  Methodist  Eiiiscopal  Soc,  3  Cusli.  (Mass.)  561; 
Commercial  Travelers'  Home  Ass'n  v.  McNamara,  95  App.  Div.  1,  88 
N.  Y.  Supp.  443 ;  In  re  Balrd's  Estate,  13  Phila.  (Pa.)  241 ;  McCrlm- 
min  V.  Cooper,  27  Tex.  113. 

3  66  Trustees  of  Lincoln  University  v.  Hepley,  28  111.  App.  629. 

367  Gaty  V.  Sack,  19  Mo.  App.  470. 

3  68  Horn  V.  Western  Land  Ass'n,  22  Minn.  233. 

369  Nolan  V.  Thompson,  11  Daly  (N.  Y.)  314;  Johnson  v.  Gorman, 
30  Ga.  612.  And  see,  supra,  §  200.  The  rules  and  principles  gov- 
erning actions  for  deceit  in  the  sale  of  property  apply  to  actions  for 
procuring  personal  services  by  fraud.  Hunt  y.  Lewis,  87  Vt.  528,  90 
Atl.  578. 
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he  would  not  otherwise  have  agreed  to,  he  has  the  right  to 
avoid  the  contract  when  he  discovers  the  truth. ^^^  But  a 
statement  by  one  seeking  employment  that  his  act  in  leav- 
ing his  last  place  was  entirely  voluntary  is  not  a  false  rep- 
resentation nor  anything  more  than  a  mere  expression  of 
opinion,  when  no  actual  complaint  has  then  been  made 
against  him  by  his  former  employer,  though  the  latter  aft- 
erwards tells  the  new  employer  that  he  was  about  to  dis- 
charge the  employe  for  cause,  and  the  acquisition  of  such 
information  will  not  justify  the  new  employer  in  refusing 
to  perform  his  contract. ^^^ 

§  355.     Tenure  of  Office,  Public  and  Private.— The  act 

by  which  one  is  appointed  or  elected  as  a  director  or  other 
officer  of  a  private  corporation,  and  by  which  he  accepts 
the  office,  bears  some  resemblance  to  a  contract  of  employ- 
ment, but  is  more  in  the  nature  of  an  express  trust.  Hence 
the  rule  that  an  officer  in  a  private  corporation  cannot  be 
compelled  to  serve  as  such  against  his  will,  but  has  the  un- 
qualified right  to  resign  his  office  at  any  time  at  his  own 
pleasure. ^'^  And  a  statute  providing  that  directors  shall 
continue  in  office  until  their  successors  are  elected  or  ap- 
pointed and  qualified  does  not  prevent  a  director  from  re- 
signing at  any  time,  nor  does  a  similar  provision  in  the 
charter  of  the  corporation.^"  So  also,  civil  officers  of  the 
United  States  (as  distinguished  from  military  and  naval  of- 
ficers, as  to  whom  there  are  special  rules)  and  like  officers 
of  states  and  municipalities  have  the  right  to  resign  their 
offices  at  discretion. •■"■*     An  unconditional  resignation  of  a 

370  Mexican  Amole  Soap  Oo.  v.  Clarke,  72  111.  App.  Q&5. 

371  Eemington  v.  Van  Ingen,  6  Misc.  Kep.  215,  26  N.  T.  Supp.  878. 

372  Fearing  v.  Glenn,  73  Fed.  116,  19  C.  0.  A.  388;  Movius  v.  Lee 
(C.  C.)  30  Fed.  298;  Ehret  v.  George  Eingler  &  Co.,  70  Misc.  Rep. 
627,  129  N.  Y.  Supp.  546;  Smith  v.  Danzig,  64  How.  Prac.  (N.  Y.) 
320;  Chandler  v.  Hoag,  2  Hun  (N.  Y.)  613;  Blake  v.  Wlieeler,  18 
Hun  (N.  Y.)  496 ;    CToutman  v.  Pike,  7  N.  H.  209. 

373Briggs  V.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924,  35  L.  Ed. 
662 ;  In  re  McNaughton's  Will,  138  Wis.  179,  118  N.  W.  997,  120  N. 
W.  288. 

374  United  States  v.  Wright,  1  McLean,  509,  Fed.  Cas.  No.  16,775; 
State  V.  Dart,  57  Minn.  261,  59  N.  W.  190;  State  v.  Blakemore,  104 
Mo.  340,  15  S.  W.  960;  State  v.  Bus,  135  Mo.  325,  36  S.  W.  636,  33 
U  R.  A.  616. 
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public  office,  to  take  effect  immediately,  cannot  be  with- 
drawn, even  though  it  has  not  been  accepted,  but  a  contin- 
gent or  prospective  resignation  can  be  withdrawn  at  any 
time  before  acceptance.''^"  Thus,  a  county  officer  who  has 
presented  to  the  board  of  county  commissioners  his  resig- 
nation of  his  office,  to  take  effect  on  a  designated  future 
day,  may  withdraw  it  before  that  day  arrives,  notwith- 
standing the  board  may  in  the  mean  time  have  accepted 
it.^'^  A  resignation  of  a  pubHc  office  procured  by  duress  is 
voidable  and  may  be  repudiated,  and  a  refusal  immediately 
after  the  resignation  to  surrender  the  office  is  a  sufficient 
repudiation.''" 

A  corporation  possesses  the  inherent  power  to  ascertain 
and  declare  the  forfeiture  for  cause  of  an  office  held  under 
it,  or  to  remove  an  officer  for  cause,  but  if  the  charter  pre- 
scribes either  the  causes  or  conditions  under  which  the 
power  of  removal  may  be  exercised  or  the  manner  of  its 
exercise,  it  must  be  followed  in  this  respect.'"'®  And  the 
charter  or  by-laws  of  a  corporation  if  not  inconsistent  in 
this  respect  with  the  statutes  of  the  state,  may  authorize 
the  stockholders  at  any  time  and  at  will  to  remove  the  di- 
rectors from  their  office,  or  any  of  them.  In  some  cases  also 
this  is  provided  by  the  local  statute.  But  in  the  absence 
of  such  authority,  a  director  duly  elected  is  entitled  to  hold 
his  office  until  the  expiration  of  its  term  as  fixed  by  the 
charter  or  by-laws,  and  cannot  be  voted  out  of  office  either 
by  the  stockholders  or  .by  the  board  of  directors. "^^  But 
a  mere  voluntary  unincorporated  association,   having  nei- 


3T5  state  V.  Fowler,  160  Ala.  186,  48  South.  935,  135  Am.  St.  Rep. 
91 ;    State  v.  Huff,  172  Ind.  1,  87  N.  E.  141,  139  Am.  St.  Rep.  355. 

37  8  State  V.  Murphy,  30  Nev.  409,  97  Pac,  .391,  720,  18  L.  R.  A. 
(N.  S.)  1210.     See  Town  of  Nome  v.  Rice,  3  Alaska,  602. 

37  7  state  V.  Ladeen,  104  Minn.  252,  116  N.  W.  486,  16  L.  R.  A. 
(N.  S.)  1058. 

37  8  State  V.  Trustees  of  Vincennes  University,  5  Ind.  77;  Toledo 
Traction,  Light  &  Power  Go.  v.  Smith  (D.  0.)  205  Fed.  648. 

3T9  Imperial  Hydropathic  Plotel  Co.  v.  Hampson,  L.  R.  23  Ch.  Diy. 
1 ;  Powers  v.  Blue  Grass  B.  &  L.  Ass'n  (0.  0.)  86  Fed.  705 ;  Toledo 
Traction,  Light  &  Power  Co.  v.  Smith  (D.  C.)  205  Fed.  643 ;  Nathan 
V.  Tompkins,  82  Ala.  437,  2  South.  747 ;  Hatch  v.  Johnson  Loan  & 
Trust  Co.  (O.  0.)  79  Fed.  828 ;  People  v.  Powell,  201  N.  X.  194,  94 
N.  a  634. 
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ther  charter,  by-laws,  nor  rules,  may  remove  its  president 
or  any  other  officer  at  any  time  at  its  mere  pleasure  and 
without  cause  assigned  and  heard,  provided  only  that  such 
action  is  taken  at  a  meeting  of  the  association  duly  called 
and  held  for  the  purpose.^'" 

Where  it  is  provided  either  by  the  law  of  the  state  or  the 
by-laws  of  the  particular  corporation  that  the  officers  and 
agents  of  the  company  shall  hold  office  during  the  pleasure 
of  the  board  of  directors,  or  where  the  power  of  removing 
such  officers  is  given  to  a  majority  of  the  board  in  meeting, 
the  power  of  removal  may  be  exercised  at  discretion  upon 
such  officers  as  the  president,  secretary,  treasurer,  or  man- 
ager.'*^ And  it  is  held  that  a  general  manager,  appointed 
for  the  business  of  the  company  in  another  state,  is  such  an 
agent,  and  not  an  ordinary  employe,  and  he  cannot  enforce 
a  contract  for  his  employment  for  a  definite  term  of  years, 
but  holds  his  position  subject  to  discharge  by  the  board  of 
directors  at  any  time.^*^  So,  the  fact  that  the  secretary  of 
a  corporation  is  employed  at  an  annual  salary  does  not  pre- 
vent the  proper  authority  of  the  company  from  discharg- 
ing him  at  any  time,  where  the  by-laws  authorize  such  re- 
moval.'*'' And  the  same  applies  to  the  employment  of  an 
attorney  for  a  term  of  years.'**  But  one  employed  by  a 
corporation  as  a  book-keeper  for  a  definite  period  is  not  an 
officer  or  agent  of  the  company,  and  therefore  if  he  is  re- 
moved by  the  directors  without  legal  cause,  the  company 
will  be  liable  for  breach  of  the  contract  of  employment.'*^ 

Public  office  is  not  in  any  sense  a  contract,  and  ordinarily 
the  removal  of  a  public  officer  is  accomplished  by  the  ex- 

880  Ostrom  v.  Greene,  161  N.  Y.  353,  55  N.  E.  919 ;  Krause  v.  Sand- 
er, 66  Misc.  Rep.  601,  122  N.  Y.  Supp.  54. 

381  Darrah  v.  Wheeling  Ice  &  Storage  Co.,  50  W.  Va.  417,  40  S.  E3. 
573;  Griffith  v.  Sprcwl,  45  Ind.  App.  504,  91  N.  E.  25;  Cuppy  v. 
StoUwerck  Bros.,  158  App.  Div.  628,  143  N.  Y.  Supp.  967.  See  Fen- 
sterer  v.  Pressure  Lighting  Co.,  85  Misc.  Kep.  621,  149  N.  Y.  Siupp.  49. 

882  Wright  V.  Warren  Bros.  Co.,  204  Fed.  231,  122  C.  C.  A.  503. 

883  Douglass  V.  Merchants'  Ins.  Co.,  118  N.  Y.  484,  23  N.  E.  806, 
7  L.  K.  A.  822. 

384  Llewellyn  v.  Aberdeen  Brewing  Co.,  65  Wash.  319,  118  Pac.  30, 
Ann.  Cas.  1913B,  667. 

38  6  Munn  V.  Wellshurg  Banking  &  Trust  Co.,  66  W.  Va.  204,  66 
.S.  B.  230,  135  Am.  St.  Rep.  1024. 
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ercise  of  an  executive  power  of  government,  not  in  any  way 
comparable  to  the  rescission  of  a  contract.  It  has  been 
held,  however,  that  when  a  vacancy  in  an  office  has  been 
filled  by  such  a  body  as  a  board  of  county  commissioners, 
and  the  appointee  has  filed  his  bond,  taken  the  oath  of  of- 
fice, and  entered  upon  the  discharge  of  his  duties,  the  com- 
missioners cannot  oust  him  from  office  by  rescinding  the 
resolution  under  which  he  was  appointed. ''° 

§  356.  Resolutions  and  Contracts  of  Directors  of  Corpo- 
rations.— Where  directors  of  a  corporation,  abusing  their 
trust  and  acting  illegally  or  in  excess  of  their  authority, 
adopt  resolutions  disposing  of  the  property  of  the  corpora- 
tion, and  enter  into  contracts  or  make  conveyances  there- 
under, with  the  effect  that  the  corporation  is  deprived  of  its 
property  without  any  adequate  consideration,  to  the  injury 
of  the  stockholders,  a  bill  in  equity  will  lie  at  the  suit  of 
the  corporation  to  annul  the  resolutions  in  question  and  to 
rescind  or  set  aside  the  contracts  or  conveyances  made  un- 
der their  authority.^*' 

§  357.  Contract  or  Notice  of  Rescission  may  be  Re- 
scinded.— The  rules  which  allow^  and  govern  the  rescission 
of  contracts  apply  to  a  contract  of  rescission  in  the  same 
way  and  to  the  same  extent  as  in  the  case  of  any  other  con- 
tract.^'^  Thus,  if  the  rescission  of  a  contract  or  convey- 
ance by  mutual  consent  has  been  obtained  by  fraud  or  by 
false  representations  made  by  the  one  party  to  the  other,  it 
may  be  rescinded,  repudiated,  or  set  aside,  and  the  original 
contract  or  rights  of  the  parties  thereby  restored. ^'^  It  is 
so  also  where  one  of  the  parties  has  agreed  to  the  rescission 
of  a  contract  under  the  influence  of  a  mistake  as  to  a  ma- 
terial matter,^""  or  has  been  forced  to  accept  a  rescission 

386  People  V.  Reld,  11  Colo.  1.38,  17  Pao.  302.  And  see  McDanlel  v. 
Tuba,  14  Cal.  444 ;  A\'eir  v.  Statp,  !>lj  Ind.  311 ;  State  v.  Ohatburn, 
63  Iowa,  659,  19  N.  W.  816,  50  Am.  liep.  760. 

387  Mobile  Land  Imp.  Co.  v.  Gass,  129  Ala.  214,  29  South.  920; 
Federal  Life  Ins.  Co.  y.  Griflin,  173  111.  App.  5 ;  Wills  t.  Porter,  132 
Cal.  516,  64  Pac.  896. 

38  8  Byers  v.  Chapin,  28  Ohio  St.  300. 

389  Jones  V.  Booth,  38  Ohio  St.  405;  Trigg  v.  Read,  5  Humph. 
(Tenn.)  529,  42  Am.  Dec.  447. 

390  ^Villiams  v.  Champion,  6  Ohio,  169;  Byers  v.  Chapin,  28 
Ohio  St.  300. 
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on  inequitable  terms  by  imposition,  duress,  or  undue  in- 
fluence practised  upon  him  by  the  other  party.^"^  In  an 
interesting  case  in  Ohio,  it  appeared  that  the  defendant, 
who  was  a  cooper,  sold  to  the  plaintiffs  a  number  of  barrels 
for  containing  oil.  According  to  the  custom  in  such  mat- 
ters, the  barrels  when  delivered  were  not  fit  to  hold  oil,  and 
had  to  be  prepared  for  that  purpose  by  a  certain  process  of 
gluing,  which  it  is  the  business  of  the  buyer  to  apply.  The 
plaintiffs  glued  up  a  number  of  the  barrels,  and  then  com- 
plained that  they  were  leaky  and  would  not  hold  oil.  De- 
fendant relied  on  their  statements  and  became  convinced 
that  they  were  correct,  that  the  barrels  were  originally  im- 
perfect, and  that  the  fault  was  not  in  the  gluing.  So  the 
parties  agreed  to  rescind  the  contract  of  sale,  and  after 
allowing  certain  expenses,  defendant  returned  to  the  plain- 
tiffs part  of  the  price  they  had  paid  and  gave  his  note  for 
the  balance.  Afterwards  the  defendant  learned  that  the 
plaintiffs  had  not  properly  prepared  and  glued  the  barrels, 
that  they  were  good  tight  barrels  suitable  for  oil,  and  would 
not  have  proved  leaky  if  they  had  been  properly  prepared 
by  the  plaintiffs.  Thereupon  he  notified  the  plaintiffs  that 
the  note  had  been  given  under  a  mistake  of  fact  and  would 
not  be  paid,  and  he  tendered  back  the  barrels,  which  were 
refused.  In  an  action  thereafter  brought  on  the  note  it  was 
held  that  the  defendant  had  a  right  to  rescind  the  contract 
evidenced  by  the  note,  and  that  these  facts  constituted  a 
good  defense  to  the  action. ^"^ 

391  Ward  V.  Buckley,  1  Wash.  T.  280. 
3  92  Byers  y.  Chapin,  28  Ohio  St.  300. 
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§  358.  Revocability  of  Trusts  and  Settlements  In  General. 

359.  Absence  of  Power  of  Revocation. 

360.  Effect  of  Mistake. 

361.  Fraud,  Deception,  and  Undue  Influence. 
302.  Want  of  Independent  Advice. 

363.  Deed  of  Trust  Testamentary  in  Character. 

364.  Trusts  In  Bank  Deposits. 

365.  Revoc-atlon  by  Consent  of  All  Parties. 

366.  Resignation  or  Repudiation  by  Trustee. 

367.  Termination  of  Trust  by  Failure  of  Beneficiaries. 

368.  Antenuptial  Agreements. 

§  358.  Revocability  of  Trusts  and  Settlements  in  Gen- 
eral.— It  is  well  settled  that  a  person  who  creates  a  trust 
or  settlement  of  property  for  specified  uses,  and  executes 
it  by  a  transfer  or  conveyance  of  realty  or  personalty,  puts 
it  out  of  his  power  to  change  his  mind  and  regain  his  prop- 
erty, unless  a  power  of  revocation  has  been  expressly  re- 
served in  the  instrument  creating  the  trust.  If  he  acts 
voluntarily,  and  not  under  duress,  undue  influence,  extor- 
tion, or  fraudulent  trickery,  and  intelligently,  with  a  clear 
understanding  of  his  act  and  under  no  mistake  of  fact,  equi- 
ty will  not  aid  him  to  undo  his  work  simply  because  he 
repents  of  it  or  because  of  changing  circumstances.  If, 
indeed,  the  trust  is  passive  or  dry,  and  is  for  the  exclusive 
benefit  of  the  settlor  himself,  or  he  is  the  only  person  ben- 
eficially interested  in  it,  as,  where  the  trustee  is  simply  to 
invest  the  funds  and  pay  over  the  annual  income  to  the 
settlor,  it  is  revocable  at  any  time.^  But  if  there  is  any 
other  beneficiary  (as,  if  there  is  a  remainder  to  the  settlor's 
children)  and  much  more  if  the  beneficiaries  are  all  per- 
sons other  than  the  settlor  himself,  then  the  rule  above  stat- 

1  Swift  V.  Craighead  (N.  J.  Ch.)  70  Atl.  666 ;  Rick's  Api>eal,  103 
Pa.  528;  Goodwin  v.  Broadway  Trust  Co.,  87  Misc.  Rep.  130,  149 
K.  y.  Supp.  1033 ;  Whittemore  v.  Equitable  Ti-ust  Co.,  162  App.  Div. 
607,  147  N.  T.  Supp.  1058;  Sperry  v.  Farmers'  Loan  &  Trust  Co., 
154  App.  Div.  447,  139  N.  Y.  Supp.  192 ;  Angle  v.  Marshall,  55  W. 
Va.  671,  47  S.  E.  882. 
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ed  applies  and  the  trust  is  not  revocable,  unless  the  power 
to  recall  it  has  been  reserved.^  There  has  been  some  ques- 
tion as  to  the  revocability  of  a  trust  which  directs  the  en- 
tire income  to  be  paid  over  to  the  grantor  or  settlor,  with 
remainder  to  the  appointees  under  his  will.  Of  such  a 
case  it  has  been  said  by  the  Supreme  Court  of  Pennsyl- 
vania: "By  the  terms  of  the  deed  the  grantor's  property 
was  all  conveyed  by  the  cestui  que  trust  to  the  trustee  in 
trust  to  receive  the  rents,  issues,  and  profits  of  the  real  es- 
tate, and  the  interest,  income,  and  dividend  of  the  personal 
estate,  and  pay  it  all  over  to  the  grantor  as  received,  or  to 
let  her  receive  it  directly,  during  the  whole  term  of  her 
life,  and  after  her  death  in  trust  for  the  use  of  such  persons 
as  she  might  appoint,  and,  on  failure  of  her  appointment, 
in  trust  for  her  right  heirs.    In  such  a  case  as  this,  we  have 


=  Light  V.  Scott,  88  111.  239 ;  Trubey  v.  Pease,  240  111.  513,  88  N.  B. 
1005,  16  Aim.  Cas.  370 ;  Gaylord  v.  Lafayette,  115  Ind.  423,  17  N.  E. 
899 ;  Copeland  v.  Summers,  138  Ind.  219,  35  N.  E.  514,  37  N.  E.  971 ; 
Grant  Trust  &  Savings  Co.  v.  Tucker,  49  Ind.  App.  345,  96  N.  E.  4S7  ;  In 
re  Podhajsky's  Estate,  137  Iowa,  742,  115  N.  W.  590 ;  Cobb  t.  Knight, 
74  Me.  253 ;  Brown  v.  Mercantile  Trust  &  Deposit  Co.,  87  Md.  377, 
40  Atl.  256;  Baltimore  t.  Williams,  6  Md.  235;  Keyes  v.  Carleton, 
141  Mass.  45,  6  N.  E.  524,  55  Am.  Kep.  446 ;  Lovett  v.  Farnbam,  169 
Mass.  1,  47  N.  E.  246;  Lorlng  v.  Wilson,  174  Mass.  182,  54  N.  E. 
502;  Falk  y.  Turner,  101  Mass.  494;  Stone  v.  Haekett,  12  Gray 
(Mass.)  227 ;  Sands  v.  Old  Colony  Trust  Co.,  105  Mass.  575,  81  N.  E. 
300,  12  Ann.  Cas.  837;  Taylor  v.  Henry,  48  Md.  550,  30  Am.  Rep. 
486;  Bwing  v.  Warner,  47  Minn.  446,  50  N.  W.  603;  Watson  v. 
Payne,  143  Mo.  App.  721,  128  S.  W.  238:  Title  Guarantee  &  Trust 
Co.  V.  Haven,  214  N.  T.  468,  108  N.  E.  819;  Wallace  v.  Berdell,  97 
N.  Y.  13 ;  Dickey  v.'  Goldschmldt,  60  Misc.  Rep.  258,  111  N.  Y.  Supp. 
1025;  Parker  v.  Allen  (Sup.)  14  N.  Y.  Supp.  265;  Thebaud  v.  Scher- 
merborn,  61  How.  Prac.  (N.  Y.)  200;  Hammerstein  v.  Equitable 
Trust  Co.,  156  App.  Div.  644,  141  N.  Y.  Supp.  1065;  Spring  Green 
Church  V.  Thornton,  158  N.  C.  119,  73  S.  E.  810 ;  Twining's  Appeal, 
97  Pa.  36;  Kraft  v.  Neuffer,  202  Pa.  558,  52  Atl.  100;  Fry  v.  Mer- 
cantile Trust  Co.,  207  Pa.  640,  57  Atl.  43  ;  Fishblate  v.  Fishblate, 
238  Pa.  450,  86  Atl.  469 ;  Stone  v.  King,  7  R.  I.  358,  84  Am.  Dec.  557 ; 
Monday  v.  Vance,  92  Tex.  428,  49  S.  W.  516;  Newman  v.  Newman 
(Tex.  Civ.  App.)  86  S.  W.  635 ;  Skeen  v.  Max-riott,  22  Utah,  73,  61 
Pac.  296;  Sargent  v.  Baldwin,  60  Vt.  17,  13  Atl.  854;  Skipwith's 
Ex'r  V.  Cunningham,  8  Leigh  (Va.)  271,  31  Am.  Dec.  642;  Carr  v. 
Branch,  85  Va.  597,  8  S.  E.  476;  Riggan's  Adm'r  v.  Riggan,  93  Va. 
78,  24  S.  E.  920 ;  Hobnes  v.  Holmes,  65  Wash.  572,  118  Pac.  733,  38 
L.  R.  A.  (N.  S.)  645,  Ann.  Cas.  1913B,  1021;  Wetutzke  v.  Wetutzke, 
158  Wis.  305,  148  N.  W.  1088. 
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several  times  decided  that  the  trust  is  a  mere  passive  trust, 
which  can  be  terminated  at  any  time  at  the  mere  will  of  the 
cestui  que  trust,  who  may  demand  a  reconveyance  of  the 
whole  estate  from  the  trustee.  The  reason  that  she  has 
such  control  over  the  trust  is  that  she  alone  has  any  in- 
terest in  the  trust  property,  being  entitled  to  the  whole  in- 
come of  the  estate  during  her  life,  with  a  power  of  abso- 
lute disposition  of  the  corpus  of  the  estate,  by  way  of  ap- 
pointment, to  any  persons  she  may  please,  and,  on  failure 
of  appointment,  the  estate  to  go  to  her  heirs.  This  gives  to 
the  cestui  que  trust  really  a  fee-simple  estate."  ^  But  a  con- 
trary view  appears  to  prevail  in  New  York,  where  exactly 
such  a  trust  is  held  to  be  revocable  only  by  the  last  will  and 
testament  of  the  grantor.* 

On  the  other  hand,  the  mere  fact  that  a  trust  is  subject 
to  revocation  by  the  settlor  during  his  life  is  not  incon- 
sistent with  a  lawful  trust  continuing  efifective  as  long  as 
it  remains  unrevoked.^  And  in  some  states,  a  valid  trust 
in  money  may  be  created  with  the  power  reserved  to  the 
grantor  practically  to  revoke  it  by  drawing  on  the  trust 
fund  until  it  is  exhausted,  before  the  beneficiaries  can  en- 
joy the  fruits  of  it."  But  a  provision  in  a  deed  of  trust  that 
the  trustee  shall  pay  over  to  the  grantor,  as  cestui  que 
trust,  such  portion  of  the  principal  as  the  grantor,  in  his 
judgment,  may  deem  necessary  for  his  comfort  and  sup- 
port, is  not  a  power  of  revocation.'' 

§  359.  Absence  of  Power  of  Revocation. — The  absence 
from  a  deed  or  settlement  in  trust  of  any  power  of  revoca- 
tion does  not  render  it  invalid  and  unenforceable,  where 
there  appears  to  have  been  a  substantial  reason  for  such 
omission,  such  as  the  improvidence  or  extravagant  habits 
of  the  grantor  himself,  or  the  desire  of  the  grantor  to  se- 
cure herself  against  the  importunities  of  a  spendthrift  hus- 


3  Bristor  v.  Tasker,  135  Pa.  110,  19  Atl.  851,  S.j.'!,  20  Am.  St.  Rep. 
853. 

*  Wrifflit  V.  Clark,  81  Jlisc.  Rep.  527,  112  N.  Y.  Supp.  812. 

B  Lauterbach  v.  New  York  Inv.  Co.,  62  Misc.  Rep.  561,  117  N.  Y 
Supp.  l.'-)2 ;    Mlnrath  v.  Gifford  (Sup.)  122  N.  Y.  Supp.  1137. 

0  Carr  v.  Carr,  15  Cal.  App.  480,  115  Pac.  261. 

^  Lovett  V.  Farnham,  109  Mass.  1,  47  X,  E.  246. 
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band,'  or  where  the  beneficiary  has  given  substantial  con- 
sideration, as  in  the  case  of  a  deed  by  a  parent  to  a  child 
who  has  supported  him  for  a  number  of  years."  But  courts 
of  equity  look  with  suspicion  upon  voluntary  trusts  which 
do  not  reserve  a  power  of  revocation,  particularly  where 
the  beneficiaries,  proximate  or  ultimate,  have  no  special 
claim  upon  the  bounty  of  the  grantor.^"  The  inquiry  must 
be  whether  the  deed  was  the  grantor's  deliberate,  intelli- 
gent, and  unconstrained  act,  and  the  absence  of  a  power  of 
revocation  is  a  circumstance  bearing  on  this  question. ^^ 
There  must  be  a  clear  and  decisive  manifestation  of  an  in- 
tention to  create  an  irrevocable  gift.^^  And  the  modern 
doctrine  is  that  the  absence  of  a  power  of  revocation  in  the 
instrument  creating  the  trust  is  presumptive  evidence  of  a 
mistake  on  the  part  of  the  settlor,  especially  if,  without  it, 
the  deed  would  be  improvident  or  an  act  of  folly,  so  that 
those  seeking  to  uphold  the  trust  must  show  that  the  omis- 
sion of  a  power  of  revocation  was  the  deliberate,  advised, 
and  intentional  act  of  the  settlor.^'  Hence  the  rule  that  the 
irrevocability  of  a  settlement  may  make  it  so  unreasonable 
and  improvident  in  a  particular  case  as  to  justify  a  court  of 
equity  in  setting  it  aside,  in  order  to  relieve  the  settlor  from 
the  consequences  of  his  improvidence  or  imprudence.^* 
"The  rigidity  of  the  ancient  doctrine  that  a  voluntary  set- 
tlement not  obtained  by  fratid  is  binding  on  the  settlor  and 
will  not  be  set  aside  in  equity,  although  the  settlor  has  not 

8  Lawrence  v.  Lawrence,  181  111.  248,  54  N.  E.  918 ;  Middleton  v. 
Shelby  County  Trust  Co.,  21  Ky.  Law  Rep.  183,  51  S.  W.  156; 
Brown  v.  MercantUe  Trust  &  Deposit  Co.,  87  Md.  377,  40  Atl.  256; 
Rogers  v.  Rogers,  97  Md.  573,  55  Atl.  450;  Carroll  v.  Smith,  99  Md. 
653,  59  Atl.  131;  Dickey  v.  Goldschmidt,  60  Misc.  Rep.  258,  111  N. 
Y.  Supp.  1025;  Security  Trust  &  Safe  Deposit  Co.  v.  Farrady,  9 
Del.  Ch.  306,  82  Atl.  24. 

9  Carney  v.  Carney,  196  Pa.  34,  46  Atl.  264. 

10  Sims  V.  Brown,  252  Mo.  58,  158  S.  W.  624. 

fii  Butler  V.  Badger,  128  Minn.  99,  150  N.  W.  233. 

12  Ewing  V.  Wilson,  132  Ind.  223,  31  N.  E.  64,  19  L.  R.  A.  767. 

13  Russell's  Appeal,  75  Pa.  269 ;  Rick's  Appeal,  105  Pa.  528 ;  Ayls- 
worth  V.  Whitcomb,  12  R.  I.  298;  Garnsey  v.  Mundy,  24  N.  J.  Eq. 
24:",;  Coutts  V.  Acworth,  L.  R.  8  Bq.  558;  Hall  v.  Hall,  L.  R.  14 
Eq.  365. 

1*  Security  Trust  &  Safe  Deposit  Co.  v.  Farrady,  9  Del.  Ch.  306, 
82  Atl.  24;    Richards  v.  Reeves  (Ind.  App.)  45  N.  B.  624. 
Black  Resc— 59 
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reserved  a  power  of  revocation,  has  been  relaxed  by  modern 
decisions.  Recent  cases  have  narrowed  the  doctrine,  and 
have  held  not  only  that  the  absence  of  a  power  of  rev- 
ocation throws  on  the  person  seeking  to  uphold  the  set- 
tlement the  burden  of  proving  that  such  a  power  was 
intentionally  excluded  by  the  settlor,  and  that,  in  the 
absence  of  such  proof,  the  settlement  may  be  set  aside, 
but  that  equity  will  set  aside  the  settlement  on  the  ap- 
plication of  the  settlor,  where  it  appears  that  he  did  not 
intend  to  make  it  irrevocable,  or  where  the  settlement 
would  be  unreasonable  or  improvident  for  the  lack  of 
a  provision  for  revocation."  ^°  But  on  the  other  hand,  if 
the  arrangement  appears  to  be  a  suitable  one,  with  refer- 
ence to  the  character  and  habits  of  the  grantor,  and  for  his 
own  best  interests,  the  courts  will  be  very  little  disposed  to 
disturb  it.  In  a  case  in  South  Carolina,  it  appeared  that  a 
young  man  of  intemperate  habits  was  prevailed  on  to  ex- 
ecute a  deed  of  his  property  to  his  mother,  brothers,  and 
sisters,  reserving  a  life  estate  to  himself,  with  the  under- 
standing that  the  object  of  the  conveyance  was  to  protect 
his  property,  and  not  to  deprive  him  of  the  right  to  control 
and  dispose  of  it  by  will.  Though  the  deed  contained  no 
power  of  revocation,  it  did  not  appear  that  there  was  any 
undue  influence  exercised  in  procuring  it.  It  was  held  that 
the  conveyance  was  valid  and  irrevocable.^'  So,  in  a  case 
in  Pennsylvania,  the  plaintiff  was  a  young  man,  an  orphan, 
whose  understanding  was  weak,  but  not  so  far  impaired  as 
to  make  him  incompetent  to  make  a  deed  or  incapable  of 
understanding  at  least  the  general  purpose  and  plan  of  the 
trust  involved  in  the  case.  Soon  after  his  majority,  he  was 
urged  by  his  uncle,  his  mother,  and  other  members  of  the 
family,  and  by  his  family  physician,  to  put  the  whole  of  the 
large  estate  to  which  he  was  entitled  in  a  trust.  A  deed 
was  prepared,  and  it  was  carefully  explained  to  the  plain- 
tiff by  a  competent  and  reputable  attorney,  who  had  repre- 
sented the  plaintiff  in  other  matters,  and  who  was  not  the 
uncle's  attorney.    Plaintiff'  executed  the  deed.    It  conveyed 

15  Garasey  v.  Mundy,  24  X.  J.  Eq.  24.3. 

16  Hopkins'  Es'rs  t.  Mazyck,  1  Hill  Eq.  (S.  C.)  242. 
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all  the  property  to  the  uncle,  with  absolute  power  to  take 
charge  of  and  manage  the  same,  and  directed  him  to  pay 
over  to  the  plaintiff  from  time  to  time  such  part  of  the 
income  as  he  might  deem  proper.  He  was  also  given  power 
to  substitute  a  new  trustee  in  his  own  place,  and  this  was 
afterwards  done,  the  plaintiff's  former  guardian  being  sub- 
stituted in  accordance  with  plaintiff's  own  wish.  It  was 
further  provided  that  the  trustee  should  receive  a  small 
compensation  for  his  services,  and  that,  on  plaintiff's  death, 
he  should  convey  the  property  and  accumulations  to  the 
appointee  in  plaintiff's  will.  At  plaintiff's  own  suggestion, 
a  clause  was  inserted  making  the  deed  irrevocable.  Plain- 
tiff continued  for  some  time  to  be  satisfied  with  this  ar- 
rangement, but  having  secretly  married  and  being  urged 
by  his  wife's  relations,  he  afterwards  attempted  to  revoke 
it.  It  was  held  that  the  court  would  not  sanction  such  rev- 
ocation, as  it  did  not  appear  that  his  best  interests  required 
it." 

§  360.  Effect  of  Mistake. — A  voluntary  trust  or  settle- 
ment may  be  revoked  or  set  aside  (even  though  no  power 
to  do  so  was  reserved)  if  it  is  shown  that  the  settlor  was 
ignorant  of  the  effect  of  the  instrument  or  was  influenced 
by  a  mistake  as  to  a  material  matter,  as,  for  instance,  where 
he  supposed  that  he  would  have  the  right  to  change  it,  or 
that,  in  the  event  of  his  dying  intestate,  or  of  his  having 
subsequent  children,  or  of  his  leaving  no  issue,  etc.,  the  es- 
tate would  by  law  take  a  different  course  from  that  which, 
under  the  instrument  of  settlement,  it  must  take.^*  And 
the  rule  is  the  same  where  an  important  provision  is  omit- 
ted by  mistake,  such  as  an  intended  grant  of  an  interest  to 
one  who  was  meant  to  be  a  beneficiary,^"  or  where  the 
grantor  does  not  understand  the  nature  and  consequences 
of  what  he  is  doing.^"     But  it  is  said  that  the  fact  that  the 

17  Neal  V.  Black,  177  Pa.  83,  35  Atl.  561,  34  L.  R.  A.  707. 

18  Kerr  v.  Couper,  5  Del.  Ch.  507;  Gamsey  v.  Jlundy,  24  N.  J.  Eq. 
243 ;  Parker  v.  Allen  (Sup.)  14  N.  T.  Ssupp.  265 ;  Kick's  Appeal,  105 
Pa.  528;  Russell's  Appeal,  75  Pa.  269;  Ginschio  v.  Ley,  1  PMla. 
(Pa.)  383;    Aylsworth  v.  Whitcorab,  12  R.  I.  298. 

19  Collins  V.  Collins,  63  N.  J.  Eq.  602,  52  Atl.  1115. 
2  0  Whitridge  t.  Whiti-ldge,  76  Md.  54,  24  Atl.  645. 
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grantor  in  a  trust  deed  did  not  understand  the  legal  effect 
of  the  deed  is  not  a  ground  for  vacating  it,  though  it  ap- 
pears that  its  legal  effect  was  different  from  that  intended, 
where  there  was  no  mistake  or  misunderstanding  as  to  its 
purport. ^^  In  some  states,  however,  it  is  considered  a  case 
of  mistake  justifying  relief  where  the  grantor  erroneously 
supposes  that  the  instrument  is  so  drawn  that  he  can  re- 
voke it  at  pleasure  or  does  not  understand  that  it  is  irrev- 
ocable,— and  particularly  if  this  mistake  is  induced  by  as- 
surances given  to  him  by  his  advisers  or  by  those  benefiting 
by  the  instrument,  as  to  its  revocability,  even  though  those 
assurances  are  given  in  good  faith  and  are  prompted  by 
the  same  mistaken  understanding  of  it.^^  But  a  stricter 
doctrine  sometimes  applied  is  that  a  trust  deed  cannot  be 
avoided  because  the  grantor  did  not  know  that  there  was 
no  revoking  clause  in  it,  where  it  does  not  appear  that  he 
desired  or  expected  such  a  clause  to  be  inserted,  or  that 
any  accident,  fraud,  or  mistake  prevented  it.-''  And  it  is 
necessary  carefully  to  distinguish  between  a  mistake  as  to 
a  present  matter  of  fact,  on  the  one  hand,  and  an  unfounded 
expectation  as  to  the  future,  or  a  failure  to  foresee  a  future 
event,  on  the  other  hand.  It  is  not  ground  for  annulling  a 
trust  or  settlement  that  the  contingency  for  which  the 
grantor  intended  to  provide  has  not  arisen, ^^  and  so,  where 
the  settlor  does  not  misapprehend  the  contents  of  the  in- 
strument, and  no  power  of  revocation  is  reserved,  and  no 
fraud  or  undue  influence  shown,  he  remains  bound  by  it, 
although  he  overlooked  some  contingency. ^°  In  such  a 
case  it  was  said:  "It  is  clear  that  there  was  no  mistake,  in 
the  sense  that  she  wrongly  apprehended  the  contents  of 
the  deed.     The  most  that  can  be  said  is  that  she  did  not. 


air^awrence  v.  Ijawrence,  181  111.  248,  54  N.  B.  918;  Coleman  v. 
Fidelity  Trust  &  Safety  Vault  Co.,  28  Ky.  Law  Rep.  1263,  91  S.  W. 
716.    And  .see,  supra,'  §  149. 

2  2  Bristor  v.  Tasker,  135  Pa.  110,  19  Atl.  851,  853,  20  Am.  St.  Rep. 
853;    Grant  v.  Baird,  61  N.  J.  Eq.  389,  49  Atl.  1.50. 

23  Bristor  v.  Tasker,  135  Pa.  110,  19  Atl.  .S51,  8.53,  20  Am.  St.  Rep. 
853. 

24  Lawrence  v.  Lawrence,  181  111.  24S,  54  N.  E.  918. 

2  5  Von  Bucliwaldfc  v.  Schlens,  123  Md.  405,  91  Atl.  466. 
2  6  Dayton  t.  Stewart,  99  Md.  643,  59  Atl.  2S1. 
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at  the  time  she  executed  the  deed,  anticipate  or  have  in  her 
mind  what  would  be  its  legal  effect  in  the  contingency  of 
her  husband's  dying  before  her.  She  did  not  at  the  time 
think  of  this  contingency;  but  this  is  not  a  mistake  which 
will  justify  setting  aside  a  settlement,  especially  when  it 
is  not  shown  that,  if  this  contingency  had  been  in  her  mind, 
she  would  have  made  a  deed  in  any  respect  different."  "^ 

§  361.     Fraud,   Deception,   and   Undue   Influence. — If  a 

trust  or  settlement  was  obtained  by  fraud,  oppression,  or 
overweening  influence,  or  by  any  kind  of  deception  prac- 
tised upon  the  grantor,  and  is  of  such  a  nature  as  to  be 
improvident  on  his  part  and  to  give  an  unconscionable  ad- 
vantage to  the  trustee  or  the  beneficiaries,  this  will  afford  a 
reason  in  equity  for  setting  it  aside. ^*  And  in  determining 
the  question  of  deception  and  undue  influence  (the  two  be- 
ing generally  combined)  it  is  proper  to  take  into  account,  if 
such  facts  exist  in  the  case,  the  advanced  age  of  the  gran- 
tor, his  state  of  physical  or  mental  infirmity,  his  feeble  in- 
telligence, his  confidence  in  or  dependence  upon  the  trustee 
or  beneficiary,  the  opportunities  possessed  by  the  latter  for 
exerting  a  control  over  his  will  and  purpose,  the  existence 
of  kinship  between  them  or  any  confidential  relationship, 
the  unjust  or  unnatural  character  of  the  trust  as  respects 
other  persons  equally  entitled  to  the  grantor's  bounty,  his 
want  of  competent  and  disinterested  advice,  and  the  exer- 
tion upon  him  of  anything  like  constraint  or  duress.  From 
some  or  all  of  these  circumstances,  a  legal  presumption  of 
fraud  or  undue  influence  may  arise,  which  will  warrant  the 
annuUment  of  the  trust.^'  And  conversely,  if  the  grantor 
was  young,  inexperienced,  impressionable,  or  accustomed  to 

2  7  Keyes  v.  Carleton,  141  Mass.  45,  6  N.  E.  524,  55  Am.  Rep.  446. 

28Ewing  V.  Wilson,  132  Ind.  223,  31  N.  E.  64,  19  L.  R.  A.  767; 
Kick's  Appeal,  105  Pa.  528;  Ewtng  v.  Bass,  149  Ind.  1,  48  N.  B.  241; 
Smltli  V.  Boyd,  61  N.  J.  Elq.  175,  47  Atl.  816 ;  Hays  v.  Union  Trust 
Co.,  27  Misc.  Rep.  240,  57  N.  T.  Supp.  801 ;  Glbbes  v.  New  York  Life 
Ins.  &  Trust  Co.,  67  How.  Prac.  (N.  Y.)  207.  For  the  general  rules 
as  to  fraud  in  procuring  an  Instrument,  see,  supra,  §§  55-57 ;  de- 
ception or  concealment,  §§  58-63;    undue  influence,  §§  237-253. 

2  9  0ofCey  V.  Sullivan,  63  N.  j.  eq.  296,  49  Atl.  520;  Collins  v. 
Collins,  63  N.  J.  Eq.  602,  52  AU.  1115 ;  Wlilte  v.  Daly  (N.  J.  Cli.)  58 
Atl.  929 ;   Puff  v.  Puff,  31  Ky.  Law  Rep.  939,  104  S.  W.  332. 
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rely  greatly  on  his  advisers,  an  inference  of  unfair  and  un- 
due influence  may  well  arise  from  a  showing  that  the  deed 
was  made  upon  the  urgent  solicitation  of  those  in  authority 
over  the  grantor,  or  upon  the  exertion  of  parental  control.^" 
But  it  is  said  that  a  deed  or  settlement  will  not  be  set  aside 
on  the 'ground  of  undue  influence,  apart  from  fraud,  when 
it  is  not  improvident,  but  proper  in  itself,  and  for  the  best 
interests  of  the  party  who  seeks  to  annul  it." 

§  362.  Want  of  Independent  Advice. — The  fact  that  a 
person  creating  a  trust  or  making  a  voluntary  settlement 
did  not  have  the  benefit  of  competent  and  disinterested  ad- 
vice will  not  be  sufficient  cause  for  setting  it  aside,  by  itself 
alone,  for  he  may  not  have  needed  such  advice,  or  it  may  be 
that  he  would  not  have  heeded  it  if  given. "^  But  it  may 
justify  the  revocation  of  the  trust  or  settlement  if  the  bene- 
ficiary stood  in  a  fiduciary  relation  to  the  grantor,  or  if  the 
trustee  or  person  inducing  the  settlement  was  benefited  by 
it.'^  For  it  is  a  general  rule  that  persons  standing  in  a  con- 
fidential relation  towards  others  cannot  entitle  themselves 
to  benefits  which  those  others  have  conferred  on  them,  un- 
less they  show  that  the  person  by  whom  the  benefits  were 
conferred  had  independent  advice  on  the  subject  given  in 
private,  and  when  not  surrounded  with  dominant  influences 
favoring  the  transfer.^*  And  if  the  person  making  an  ir- 
revocable deed  of  trust  was  inexperienced,  mentally  feeble, 
or  helpless  and  dependent,  the  fact  that  he  had  no  independ- 
ent advice  as  to  the  prudence  and  propriety  of  what  he  was 
about  to  do  will  be  cause  for  setting  it  aside,  though  there 
was  no  actual  fraud. ^'^  And  in  this  connection,  proper  inde- 
pendent advice  to  one  about  to  bestow  his  property  by  deed 

30  Whitrldge  v.  Whitridge,  76  Md.  fit,  24  Atl.  645 ;  Brannln  v. 
Sherley,  91  Ky.  450,  16  S.  W.  94;    Mixkoy's  Appeal,  107  Pa.  611. 

31  Birdsong  v.  Birdsong,  2  Head  (Tenn.)  2s'.). 

32  See,  supra,  §§  40,  223,  244. 

3  3  Riddle  V.  Cutter,  49  Iowa,  547;  Walsh  v.  Harkey  (N.  J.  Ch.)  CO 
Atl.  726. 

3  4  Nobles  V.  Hutton,  7  Cal.  App.  14,  93  Pac.  289. 

35  Smith  V.  Boyd,  01  N.  J.  Bq.  175,  47  Atl.  816;  Riddle  v.  Cutter, 
49  Iowa,  547 ;  Klcumau  v.  Peltzer,  17  Neb.  381,  22  N.  W.  703  ;  White 
y.  White,  60  N.  J.  Eq.  104,  45  Atl.  707;  Id.,  61  N.  J.  Eq.  629,  47 
Atl.  628. 
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means  that  he  shall  have  had  the  preliminary  benefit  of  con- 
ferring fully  and  privately  on  the  subject  of  the  intended 
gift  with  a  person  who  was  not  only  competent  to  inform 
him  correctly  as  to  its  legal  effect,  but  was  so  disassociated 
from  the  interests  of  the  donee  as  to  be  able  to  advise  him 
impartially  and  confidentially  as  to  the  consequences  to  the 
donor  of  his  proposed  benefaction.^*  But  the  rule  as  to 
the  necessity  of  persons  seeking  independent  advice  before 
making  dispositions  of  property  to  those  who  stand  in  con- 
fidential relations  to  them  applies  only  in  cases  where  such 
parties  are  seeking  to  obtain  some  benefit  or  advantage  for 
themselves.  If  they  are  not  seeking  such  advantage,  and  the 
conveyance  is  not  for  their  benefit  or  made  at  their  solici- 
tation, but  is  made  to  them  in  trust  for  a  benevolent  or 
charitable  use,  it  will  be  sufficient  that  the  grantor  had  an 
opportunity  to  obtain  independent  advice,  and  that  he  was 
not  prevented  from  doing  so,  and  that  he  fully  compre- 
hended what  he  was  doing  and  that  it  was  his  own  volun- 
tary act.''  And  on  the  other  hand,  if  a  grantor  or  settler 
acted  upon  advice  received  from  a  competent  and  disinter- 
ested source,  this  circumstance  will  go  a  long  way  towards 
rebutting  any  inference  of  deception  or  undue  influence,  and 
will  influence  the  courts  in  the  direction  of  refusing  to  dis- 
turb his  acts.^*  Thus,  in  a  case  in  the  federal  courts,  the 
complainant  was  a  minor,  of  bad  habits,  extravagant  in  dis- 
position, and  addicted  to  drink  and  other  vices.  When  he 
was  about  to  attain  his  majority  and  receive  a  considerable 
inheritance,  proceedings  were  instituted  against  him  to 
have  him  declared  an  habitual  drunkard.  These  proceed- 
ings were  sought  to  be  dismissed  on  the  minor's  agreeing  to 
create  an  irrevocable  trust  of  the  major  portion  of  his  in- 
heritance, but  the  court  declined  to  dismiss,  because  it  did 
not  appear  that  the  minor  had  received  competent  independ- 
ent advice,  after  which  a  rehearing  was  applied  for,  and  the 
trust   was    created    pursuant    to    other   proceedings,   with 

3  6  Post  V.  Hagan,  71  N.  J.  Eq.  234,  65  Atl.  1026,  124  Am.  St.  Rep. 
997. 

37  Bowdoin  College  v.  Merritt  (C.  C.)  75  Fed.  480;  Davidson  v. 
McCaslin,  219  Pa.  178,  68  Atl.  54. 

3  8  Valter  v.  Blavka,  195  111.  610,  63  N.  E.  499. 
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complainant's  consent,  and  after  he  had  been  fully  advised 
by  capable  and  trustworthy  counsel.  It  was  held  that  the 
trust,  having  been  created  by  his  voluntary  act,  would  not 
be  set  aside  merely  because  complainant  thereafter  disliked 
it  and  was  sorry  he  had  ever  agreed  to  it.^^ 

§  363.  Deed  of  Trust  Testamentary  in  Character. — A 
deed  to  a  trustee  providing  for  payment  to  the  maker  for 
life  of  all  the  income,  payments  of  principal  and  interest  to 
others  not  to  begin  until  after  his  death,  is  testamentary 
in  character,  and  therefore  can  be  revoked  by  the  grantor  at 
discretion,  although  no  power  of  revocation  was  reserved 
in  the  instrument.*"  But  "the  general  rule  is  that  if  the  in- 
tention of  the  grantor  at  the  time  he  delivered  the  deed  was 
to  part  with  the  legal  title,  the  trust  will  be  enforced  in 
favor  of  the  beneficiaries,  even  though  their  enjoyment  of 
the  estate  is  postponed  until  the  death  of  their  benefactor. 
Equity,  because  of  exceptional  facts  in  rare  cases,  has  re- 
voked the  trust,  or  held  it  to  be  revocable  by  the  grantor, 
because  plainly  a  testamentary  instrument,  but  the  general 
rule  has  remained  without  change."  *^  In  Michigan,  it  is 
said  that  a  deed  "not  to  become  operative  in  any  way  un- 
til" the  grantor's  death  appears  to  be  testamentary  in  char- 
acter, and  if  shown  to  have  been  executed  with  the  statutory 
formalities,  equity  jurisdiction  to  set  it  aside  might  fail, 
except  perhaps  as  to  determining  the  character  of  the  in- 
strument, and  striking  it  from  the  record  of  deeds. *^ 

§  364.  Trusts  in  Bank  Deposits. — Where  a  person  de- 
posits his  own  money  in  a  bank  in  his  own  name  as  trustee 
for  another,  this  does  not  establish  an  irrevocable  trust 
during  the  life  time  of  the  depositor,  but  is  revocable  at  his 
will,  unless  he  completes  the  gift  by  some  unequivocal  act.*' 
But  if,  having  done  this,  he  gives  the  passbook  in  which 

3  9  Chanfrau  v.  Alexander  (C.  C.)  185  Fed.  537. 

4  0  Chestnut  Street  Nat.  Bank  9.  Fidelity  Insurance,  Trust  &  Safe 
Deposit  Co.,  186  Pa.  3.33,  40  Atl.  486,  65  Am.  St.  Rep.  860. 

41  Wilson  y.  Anderson,  ISO  Pa.  531,  40  Atl.  1096,  44  L.  R.  A.  542. 

4  2  Gragg  V.  M:;\ynard,  164  Mich.  5.35,  129  N.  W.  723. 

48  In  re  Totten,  179  N.  Y.  112,  71  N.  E.  74S,  70  L.  R.  A.  711,  1  Ann. 
Cas.  900;  In  re  Klein's  Estate,  92  Misc.  Eep.  318,  156  N.  T.  Supp. 
585. 


937  TRUSTS  AND  SETTLEMENTS  §  364 

the  deposit  is  entered  to  the  beneficiary,  in  such  a  way  or 
with  such  words  as  to  show  that  a  donation  is  intended,  and 
it  is  accepted  in  that  character  by  the  beneficiary,  then  the 
trust  is  executed  and  irrevocable,  and  title  to  the  money 
does  not  revest  in  the  donor  merely  by  his  regaining  posses- 
sion of  the  passbook,  with  or  without  the  consent  of  the 
donee. ^*  But  merely  exhibiting  the  passbook  to  the  bene- 
ficiary and  stating  that  the  money  is  intended  for  him  and 
that  he  will  be  entitled  to  it  on  coming  of  age,  does  not  cre- 
ate anything  more  than  a  "tentative"  trust,  which  is  revoca- 
ble at  will.*°  And  an  irrevocable  trust  is  not  created  by 
handing  the  passbook  to  the  beneficiary,  when  it  is  only  giv- 
en to  him  for  safe-keeping,  and  with  nothing  to  show  an  act 
of  donation. *°  A  somewhat  different  case  arises  where  an 
actual,  but  expectant,  title  to  the  fund  is  given  to  the  bene- 
ficiary at  the  time  of  the  deposit,  as  where  one  deposited 
money  in  a  bank,  taking  a  certificate  expressed  to  be  pay- 
able to  herself,  or,  in  the  event  of  her  death,  to  her  daugh- 
ter for  the  latter's  own  use.  This  was  held,  in  a  case  in 
Iowa,  to  create  a  valid  trust  in  the  fund  in  favor  of  the 
daughter,  and  when  the  mother  afterwards  withdrew  the 
money  from  the  bank  and  purchased  a  lot  with  it,  it  was 
held  that  the  daughter  was  entitled  to  follow  the  fund  into 
the  property  in  which  it  was  invested,  under  the  rule  that 
a  trust  once  created  is  irrevocable,  though  voluntary,  and 
is  not  affected  by  subsequent  acts  of  the  settlor  or  donor.*' 
An  express  reservation  of  a  powtr  of  revocation  of  a  trust 
created  in  bank  deposits  will  not  of  itself  render  the  trust 
invalid,  if  the  instrument  otherwise  seems  intended  to  di- 
vest the  depositor  of  his  absolute  control  as  owner.** 

**  Stockert  v.  Dry  Dock  Sar.  Inst.,  155  App.  Div.  123,  139  N.  T. 
Supp.  986;  Gobeille  v.  Allison,  30  E.  I.  525,  76  Atl.  354;  In  re 
Rudolph,  92  Misc.  Eep.  347,  156  N.  Y.  Supp.  825. 

45  Hessen  v.  McKinley,  155  App.  Div.  496,  140  N.  Y.  Supp.  724. 

48  Matthews  v.  McKenna  (N.  Y.)  102  N.  E.  520 ;  In  re  Halligan's 
Etetate,  82  Misc.  Rep.  30,  143  N.  Y.  Supp.  676. 

47  Jones  V.  Nicholas,  151  Iowa,  362,  130  N.  W.  125. 

*8  McEvoy  T.  Boston  Five  Cents  Sav.  Bank,  201  Mass.  50,  87  N.  B. 
465. 
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§  365.  Revocation  by  Consent  of  All  Parties. — When  all 
the  parties  interested  in  trust  property  are  in  existence  and 
are  sui  juris,  and  consent  that  the  trust  shall  be  terminated, 
equity  may  decree  a  termination  and  distribution  of  the 
property,  although  the  trust  may  not  have  ceased  by  expi- 
ration of  time,  and  though  all  its  purposes  may  not  have 
been  accomplished.*"  And  under  the  laws  of  New  York, 
and  perhaps  of  some  other  states,  the  creator  or  settlor  of 
a  trust  which  relates  only  to  personal  property  has  the  pow- 
er to  revoke  it  upon  the  written  consent  of  all  the  parties 
beneficially  interested  in  the  trust. ^°  But  these  rules  do  not 
apply  when  any  of  the  parties  beneficially  interested  in  the 
trust  are  infants  or  under  other  disabilities.^^  And  a  set- 
tlement of  property  in  trust,  which  is  expressly  stated  to 
be  irrevocable,  cannot  be  revoked  by  releases  made  by  the 
beneficiaries  in  esse  and  a  conveyance  by  the  trustee  to  the 
settlor  free  from  the  trust,  followed  by  the  latter's  devise  of 
the  property.  If  a  revocation  of  such  a  trust  can  be  ef- 
fected at  all,  it  can  only  be  done  by  the  interposition  of  a 
court  having  jurisdiction,  and  on  a  sufficient  showing  of 
mistake,  improvidence,  or  other  adequate  cause. ^^ 

§  366.     Resignation    or    Repudiation   by    Trustee. — The 

trustee  cannot  cancel  or  undo  a  trust  once  accepted,  by 
merely  withdrawing  from  it  or  announcing  his  purpose  so 
to  do.  If  the  settlor  is  the  only  beneficiary,  it  is  probable 
that  he  and  the  trustee  may  terminate  the  trust  by  their  mu- 
tual agreement.  But  this  cannot  be  done  if  there  are  any 
other  beneficiaries  who  refuse  their  consent  or  who  are  le- 
gally incapable  of  giving  their  consent,  as  in  the  case  of  in- 


40  In  re  Harrar's  Estate,  2H  Pa.  .542,  91  Atl.  503;  McKlernan  v. 
McKieman  (N.  J.  Ch.)  74  Atl.  2S9;  Cowie  v.  Strohmeyer,  l.jO  Wis. 
401,  136  N.  W.  956,  137  N.  W.  778;  Taber  v.  Bailey,  22  Cal.  App. 
617,  135  Pac.  975 ;    Civ.  Code  Cal.  §  2280. 

6  0  Hoskln  V.  Long  Island  Loan  &  Trust  Co.,  139  App.  Div.  25<8, 
123  N.  Y.  Supp.  994 ;  Crackanthorpe  v.  Sickles,  156  App.  Div.  753,  141 
N.  Y.  Supp.  370.  See  Robinson  v.  New  York  Life  Ins.  &  Tnist  Co., 
75  Misf.  Kep.  361,  133  N.  X   Supp.  257. 

SI  Gowie  V.  Sti-olimeyer,  150  Wis.  401,  136  N.  W.  956,  137  N.  W. 
778. 

6  2  Nelsler  v.  Pearsall,  22  R.  I.  367,  48  Atl.  8,  52  L.  R.  A.  874. 
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fants/'  "It  is  a  settled  rule  of  law  that  a  trustee,  after  he 
has  accepted  the  ofifice,  cannot  discharge  himself  from  lia- 
bility by  a  subsequent  resignation  merely.  He  must  either 
be  discharged  from  the  trust  by  virtue  of  a  special  provision 
in  the  deed  or  wrill  which  creates  the  trust,  or  by  an  order  or 
decree  of  the  court  of  chancery,  or  with  the  general  consent 
of  all  persons  interested  in  the  execution  of  the  trust."  °* 
But  trustees  will  be  permitted  to  resign  when  disagreements 
have  arisen  between  them  and  the  grantor  in  the  deed,  who 
is  the  primary  beneficiary  under  its  provisions,  disturbing 
their  relations  to  such  an  extent  as  to  render  them  incapable 
of  friendly  and  cordial  co-operation.^^ 

§  367.     Termination  of  Trust  by  Failure  of  Beneficiaries. 

A  trust  may  come  to  an  end,  and  be  revocable  by  the  gran- 
tor or  by  decree  of  court,  when  all  its  purposes  have  been 
completely  accomplished  or  upon  an  entire  failure  of  the 
intended  beneficiaries. °^  Thus,  for  instance,  where  proper- 
ty is  conveyed  in  trust  for  an  incorporated  association,  such 
as  a  religious,  educational,  or  charitable  society,  and  the 
beneficiary  goes  out  of  existence,  or  so  changes  its  character 
or  activities  as  no  longer  to  require  or  use  the  property,  the 
trust  may  be  revoked  and  a  reconveyance  ordered. °^  But 
in  one  of  the  cases,  it  appeared  that  defendant  contracted 
with  a  corporation  to  sell  its  new  preferred  stock,  and,  to 
aid  him  in  doing  so,  the  holders  of  a  majority  of  the  stock 
conveyed  it  to  him  in  trust,  giving  him  the  usual  powers  of 
a  trustee,  except  that  he  was  not  to  consent  to  sell  the  busi- 
ness of  the  corporation,  nor  to  vote  to  remove  the  business 
of  the  corporation  to  any  other  part  of  the  country.  On  his 
failure  to  sell  the  preferred  stock,  an  action  was  brought 

53  Andrews  v.  Hobson,  23  Ala.  219;  Henderson  v.  Sherman,  47 
Mich.  267,  11  N.  W.  153;  Isham  v.  Delaware,  L.  &  W.  R.  Co.,  11 
N.  J.  Eq.  227 ;  Cruger  v.  Halllday,  11  Paige  (N.  Y.)  314 ;  Brennen 
V.  Willson,  71  N.  Y.  .502. 

54  Cruger  t.  Halliday,  11  Paige  (X.  Y.)  314. 
6  5  Parker  v.  Allen  (Sup.)  14  N.  Y.  Supp.  265. 

5  6  Sears  v.  Choate,  146  Mass.  395,  15  N.  E.  786,  4  Am.  St.  Eep. 
320;  Bond  v.  Moore,  90  N.  0.  239;  Bowditch  v.  Andrew,  8  Allen 
(Mass.)  339. 

5 1  Pennsylvania  Horticultural  Society  v.  Craig,  240  Pa.  137,  87 
Atl.  678. 
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against  him  by  the  plaintiff,  who  was  one  of  the  stockhold- 
ers signing  the  trust  indenture,  to  cancel  the  indenture.  But 
it  was  held  that  this  could  not  be  done,  because  of  defend- 
ant's failure  to  sell  the  preferred  stock,  in  the  absence  of  a 
rescission  of  the  original  contract  with  the  corporation. °' 

§  368.  Antenuptial  Agreements. — A  bill  in  equity  will 
lie  to  set  aside  an  antenuptial  agreement  or  marriage  set- 
tlement, when  any  grounds  for  equitable  interference  are 
shown  to  exist,  and  such  an  action  may  be  instituted  by  ei- 
ther of  the  spouses  during  the  life  of  the  other,  or  after  his 
death,  with  a  view  to  obtaining  a  distributive  share  in  his 
estate.^'  But  the  person  seeking  relief  must  act  with  rea- 
sonable promptness,  for  an  unexplained  and  unjustified 
delay  may  bar  his  rights,  as  in  any  other  case  of  rescission 
or  cancellation  of  an  instrument.^"  But  a  tender  in  court 
by  a  widow,  suing  an  administrator  and  heirs  to  set  aside  an 
antenuptial  agreement,  of  the  money  received  by  her  from 
the  administrator  is  not  necessary  to  enable  her  to  main- 
tain the  action,  since  the  rule  requiring  such  tender  or  pay- 
ment does  not  apply  when  the  party  seeking  to  avoid  the 
contract  is  in  any  event  entitled  to  retain  so  much  as  has 
been  paid.°^ 

The  parties  to  an  antenuptial  contract,  in  view  of  their 
confidential  relationship,  are  required  to  exercise  a  high  de- 
gree of  fairness  and  good  faith  towards  each  other,  and  to 
be  full  and  frank  in  their  mutual  disclosures,  and  such  a 
transaction,  if  apparently  inequitable,  will  be  regarded  with 
the  most  rigid  scrutiny. °^  "The  relationship  of  parties  who 
are  about  to  enter  into  the  married  state  is  one  of  mutual 
confidence,  and  far  different  from  that  of  those  who  are 
dealing  with  each  other  at  arms'  length.    This  is  especially 


6  8  Barbour  T.  Weld,  201  Mass.  513,  87  N.  E.  900. 

69  Nathan  v.  Nathan,  1C6  Mass.  294,  44  N.  B.  221;  Slingerland  v. 
Slmgerland,  109  Minn.  407,  124  N.  W.  19. 

6  0  Barnes  v.  Starr,  64  Conn.  136,  28  Atl.  980;  Fargo  v.  Fargo,  58 
Hun,  602,  11  N.  Y.  Supp.  646. 

61  Robinson  v.  Kobinson,  153  Ky.  828,  156  S.  W.  903. 

62  Landes  v.  Landes,  268  III.  11,  108  N.  E.  691 ;  Pierce  v.  Pierce, 
71  N.  T.  154,  27  Ajn.  Rep.  22;  Kline  v.  Kline,  57  Pa.  120,  98  Am. 
Dee.  206. 
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the  case  on  the  part  of  the  woman,  and  it  is  the  duty  of  each 
to  be  frank  and  unreserved  when  about  to  enter  into  an  an- 
tenuptial contract,  by  a  full  disclosure  of  all  facts  and  cir- 
cumstances which  may  in  any  way  afifect  the  agreement."  "^ 
Hence  if  one  of  the  parties  was  induced  to  subscribe  the 
agreement  by  means  of  fraud  practised  upon  him,  or  by  any 
trick,  deception,  concealment,  or  false  representations,  he 
may  have  it  declared  null  and  void  in  equity.'*  Thus,  such 
an  agreement  may  be  set  aside  where  one  of  the  parties 
induced  the  other  to  consent  to  it  by  concealment  or  false 
statements  concerning  the  extent  or  value  of  his  property. '^^ 
It  may  also  be  voidable  on  account  of  a  material  mistake  as 
to  a  matter  of  fact.""  But  a  woman  who  has  made  a  vol- 
untary antenuptial  settlement,  and  in  so  doing  acted  freely 
and  intelligently,  and  understood  the  contents  of  the  con- 
tract before  she  signed  it,  cannot  have  it  set  aside  on  her 
testimony  that  she  did  not  understand  its  legal  effect. °^ 

An  antenuptial  contract  is  not  invalid  simply  because  the 
wife  does  not  receive  under  it  so  much  as  she  would  if  no 
contract  had  been  made.  But  where  the  provision  for  the 
wife  in  such  a  contract  is  insufficient  in  itself  and  greatly 
disproportionate  to  the  extent  of  the  husband's  property, 
the  settlement  may  be  set  aside  in  equity  unless  those  up- 
holding its  validity  sustain  the  burden  of  proving  that  there 
was  no  concealment  or  false  representation  and  that  the 
wife  had  knowledge  of  all  the  facts.** 

63  Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Eep.  22. 

Bi  Nathan  v.  Nathan,  166  Mass.  294,  44  N.  E.  221;  Pierce  v.  Pierce, 
71  N.  T.  154,  27  Am.  Rep.  22 ;  Foi"wood  v.  Forwood,  86  Ky.  114,  5 
S.  W.  361 ;    Carney  v.  Carney,  63  Mich.  382,  29  N.  W.  875. 

6  6  Achilles  v.  Achilles,  137  111.  589,  28  N.  E.  45;  Frazer  y.  Boss, 
66  Ind.  1;  Tarbell  v.  Tarbell,  10  Allen  (Mass.)  278;  Woodward  v. 
Woodward,  5  Sneed  (Tenn.)  49;  Douthitt  v.  Applegate,  33  Kan.  395, 
6  Pac.  575,  52  Am.  Eep.  533. 

6  6  Shackelford  v.  Bullock,  34  Ala.  418.  See  Wright  v.  Tallmadge, 
15  N.  T.  307. 

6  7  Taylor  v.  Buttrick,  165  Mass.  547,  43  N.  E.  507,  52  Am.  St.  Rep. 
530. 

68  Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep.  22;  Landes  v. 
Landes,  268  111.  11,  108  N.  B.  691;  Bierer's  Appeal,  92  Pa.  265; 
Russell's  Appeal,  75  Pa.  269;  Daubenspeck  v.  Biggs,  71  Ind.  265; 
Pond  T.  Skeen,  2  Lea  (Tenn.)  126.  See  Hafer  v.  Hafer,  33  Kan.  449, 
6  Pac.  537. 
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CHAPTER  XVII 

LICENSES 

§  369.  Bevocability  of  Licenses  in  General. 

370.  License  Granted  Upon  Consideration. 

371.  Licensee  Expending  Money  and  Labor. 

372.  Same;    Divergent  Doctrines  of  Law  and  Equity. 

373.  Same;  Express  and  Implied  Licenses. 

374.  License  for  Permanent  Structures  or  Improvements. 

375.  License  Coupled  with  an  Interest. 

376.  License  for  Right  of  Way. 

377.  Mining  Licenses. 

378.  Use  of  Premises  for  Advertising  Purposes. 

379.  Compensation  to  Licensee  on  Revocation. 

380.  Tickets    of    Admission    to    Theaters    and    Other    Places    of 

Amusement. 

381.  Licenses  Under  Patent  and  Copyright  Laws. 

§  369.  Revocability  of  Licenses  in  General. — In  respect 
to  real  estate,  a  license  is  defined  as  an  authority  or  permis- 
sion to  do  a  particular  act  or  series  of  acts  upon  the  land  of 
another  without  possessing  any  estate  or  interest  therein. ■■ 
It  is  merely  a  permission  to  do  an  act  which,  without  such 
permission,  would  amount  to  a  trespass,  and  such  permis- 
sion, when  relating  to  real  estate,  is  not  equivalent  to  an 
easement  or  a  grant,  nor  will  the  continuous  enjoyment  of 
the  privilege,  conferred  for  any  period  of  time,  cause  it  to 
ripen  into  a  tangible  interest  in  the  land  affected.^  A  li- 
cense in  this  sense  is  said  to  be  founded  upon  personal  con- 
fidence, it  is  not  assignable,  it  need  not  be  in  writing,  and 
it  is  not  within  the  statute  of  frauds.''  It  is  distinguished 
from  a  lease  in  this  respect,  that  a  lease  gives  to  the  tenant 
the  right  of  possession  against  the  world,  while  a  license 
creates  no  interest  in  the  land,  but  is  simply  an  authority 

1  'Wiseman  v.  Eastman,  21  Wash.  103,  57  Pac.  398 ;  Mumford  v. 
Whitney,  15  Wend.  (X.  Y.)  380,  ;!0  Am.  Dec.  60;  Morrill  v.  Mackman, 
24  Mich.  2S2,  9  Am.  Rep.  124;  Wynii  v.  Garland,  J9  Ai-k.  23,  68  Am. 
Dec.  190;    Cook  v.  Chicago,  B.  &  Q.  R.  Co.,  40  Iowa,  4oV,. 

2  Clifford  V.  O'Xt'ill,  12  Aijp.  Div.  17,  42  N.  Y.  Supp.  607. 

2  Price  &  Baker  Co.  v.  Madiscm,  17  .S.  D.  247,  O.'}  N,  W.  n:!;l;  John- 
son \.  Skillman,  29  Minn.  O.'j,  12  N.  W.  149,  43  Am.  Rep.  192;  Morrill 
V.  Mackman,  24  Mich.  282,  9  Am.  Rep.  124;  East  Jersey  Iron  Co.  v. 
Wright,  32  N.  J.  Eq.  248. 
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or  power  to  use  it  in  a  specified  way.*  Again,  a  license  is 
to  be  distinguished  from  an  easement  in  the  fact  that  an 
easement  must  always  be  created  by  a  grant,  or  by  prescrip- 
tion running  for  a  period  from  which  an  original  grant  may 
legally  be  presumed,  and  in  the  fact  that  an  easement  al- 
ways implies  an  interest  or  right  in  the  land  itself  upon 
which  it  is  imposed.^  A  license  need  not  be  granted  in 
writing,  but  may  be  by  parol.  On  the  other  hand,  it  may 
be  in  writing  and  even  under  seal.  But  the  form  of  the  au- 
thority does  not  in  any  way  aflfect  its  nature,  and  in  respect 
to  its  revocability,  it  is  entirely  immaterial  whether  it  was 
created  verbally  or  by  a  written  instrument.^  It  is  there- 
fore a  general  rule  that  a  license  for  the  use  of  real  prop- 
erty, when  not  coupled  with  an  interest,  and  not  embodied 
in  a  contract  founded  upon  a  consideration,  is  revocable  at 
any  time  at  the  mere  will  and  pleasure  of  the  licensor.'^ 
And  further,  it  is  terminated  by  the  death  of  either  party.* 
But  many  cases  recognize  a  distinction  in  this  respect  be- 
tween executory  and  executed  licenses,  an  "executed"  li- 
cense being  one  in  respect  to  which  the  permission  granted 
has  been  fully  carried  into  effect,  that  is  to  say,  where  the 
authority  given  is  not  for  a  continuous  performance  of  acts. 


*  Joplin  Supply  Co.  v.  West,  149  Mo.  App.  78,  130  S.  W.  156. 

5  Baldwin  v.  Taylor,  166  Pa.  507,  31  Atl.  250;  Schaeffler  v.  Mieh- 
ling,  13  Misc.  Kep.  520,  34  N.  Y.  Supp.  693;  Nunuelly  v.  Southern 
Iron  Co.,  94  Tenn.  397,  29  S.  W.  361,  28  L.  R.  A.  421;  Clark  v.  Glid- 
den,  60  Vt.  702,  15  Atl.  358. 

«  Lehigh  &  N.  E.  R.  Co.  v.  Bangor  &  P.  Uy.  Co.,  228  Pa.  St.  350,  77 
Atl.  552 ;    Price  &  Baker  Co.  v.  Madison,  17  S.  D.  247,  95  N.  W.  933. 

^  Shaw  v.  Caldwell,  16  Cal.  App.  1,  115  Pac.  941;  IJinheiro  v.  Bet- 
tencourt,  17  Cal.  App.  Ill,  118  Pac.  941;  Clifford  v.  O'Neill,  12  App. 
DiT.  17,  42  N.  Y.  Supp.  607 ;  Ruffin  v.  Seaboard  Air  Line  Ry.,  151  N. 
C.  330,  6C  S.  E.  317;  Johnson  v.  Skillman,  29  Minn.  95,  12  N.  W.  149, 
43  Am.  Rep.  192 ;  Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec.  190 ; 
East  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248;  Lambe  v.  Manning, 
171  111.  612,  49  N.  E.  509;  Howes  v.  Barmen,  11  Idaho,  64,  81  Pac.  48, 
69  L.  R.  A.  568,  114  Am.  St.  Rep.  255;  Goldman  v.  Beach  Front  Real- 
ty Co.,  83  N.  J.  Law,  97,  83  Atl.  777;  Butz  v.  Richland  Tp.,  28  S.  D. 
442,  134  N.  W.  895;  Streator  Independent  Telephone  &  Telegrapk 
Co.  V.  Interstate  Independent  Telephone  &  Telegraph  Co.,  142  111. 
App.  183. 

8  Bast  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248 ;  Lambe  v.  Man- 
ning, 171  111.  612,  49  N.  E.  509;  Fowler  v.  Delaplain,  79  Ohio  St. 
279,  87  N.  B.  260,  21  L.  R.  A.  (X.  S.)  100. 
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but  for  the  doing  of  a  specific  act,  and  that  licensed  act  has 
been  done.^  It  is  clear  that  no  legal  or  equitable  principle 
would  interfere  with  the  revocation  at  will  of  a  license  which 
remains  executory.^"  But  as  to  licenses  which  have  been 
executed,  to  say  that  such  a  license  cannot  be  revoked  is 
only  saying  in  other  words  that  an  act,  lawful  when  it  was 
done  by  virtue  of  the  license  and  permission  of  the  owner 
of  the  land,  cannot  be  made  unlawful  by  a  subsequent  revo- 
cation of  such  authority,  and  the  license  which  legalizes  the 
act  itself  renders  lawful  also  its  necessary  circumstances/ "^ 

§  370.  License  Granted  Upon  Consideration. — A  license 
founded  upon  a  valuable  and  sufficient  consideration 
amounts  to  a  contract,  and  cannot  be  revoked  at  the  mere 
will  of  the  licensor  nor  without  restoring  the  consideration 
given.^^  And  the  consideration  sufficient  to  bring  the  case 
within  this  rule  may  be  a  benefit  accruing  to  the  licensor  as 
well  as  a  payment  to  him.^^  Thus,  where  an  owner  of  prop- 
erty gave  to  the  adjoining  owner  permission  to  use  the  side 
wall  of  his  house  as  a  party  wall,  on  consideration  that  such 
adjoining  owner  would  build  a  brick  house,  instead  of  a 
frame  house  as  he  had  intended,  it  was  held  that  the  license 
was  irrevocable  after  being  acted  on.^*  So,  where  a  city 
lays  a  sewer  across  private  property  under  a  parol  agree- 
ment giving  it  the  right  to  do  so,  given  in  consideration  of 
its  abandoning  an  intention  to  open  a  highway  along  the 
route,  and  in  consideration  of  the  owner  not  being  assessed 
for  benefits  and  being  allowed  to  connect  with  the  sewer,  it 
does  not  act  under  a  mere  license  uncoupled  with  an  inter- 
est, but  under  an  agreement  which  may  ripen  into  an  ease- 


9  Wiseman  v.  Eastman,  21  Wash.  163,  57  Pac.  .",98. 

10  Prince  v.  Case,  10  Conn.  375,  27  Am.  Dec.  675;  Cook  v.  Steams, 
11  Mass.  536 ;    Huff  v.  MeCauley,  53  Pa.  206,  91  Am.  Dec.  203. 

11  Cheever  v.  Pearson,  16  Pick.  (Mass.)  2UG.    And  see,  infra,  §  371. 

12  Chicosa  Irr.  Ditch  Co.  v.  El  Moro  Ditch  Co.,  10  Colo.  App.  276, 
50  Pae.  731 ;  Burrow  v.  Terre  Haute  &  L.  E.  Co.,  107  Ind.  432,  8  N. 
E.  167;  Robinson  v.  Thrailkill,  110  Ind.  117,  10  N.  E.  6i7.  But  com- 
pare Hemdon  v.  Durham  &  S.  Ry.  Co.,  161  N.  C.  650,  77  S.  E.  683. 

1"  Shaw  V.  Proffltt,  57  Or.  192,  109  Pac.  584,  110  Pac.  1092,,  Ann. 
Cas.  1913A,  63;  Falls  City  Lumber  Co.  v.  Watklns,  53  Or.  212,  99 
Pae.  884. 

14  Russell  V.  Hubbard,  59  111.  335. 
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nient.*"  And  again,  equity  will  not  allow  a  licensor  ,to 
withdraw  his  consent  without  making  compensation  to  the 
licensee  who  has  expended  money  on  the  licensor's  land  by 
reason  of  the  license. ^° 

§  371.  Licensee  Expending  Money  and  Labor. — Accord- 
ing to  the  doctrine  of  numerous  cases,  the  right  of  one  to 
revoke  a  mere  license  which  he  has  granted  with  respect 
to  the  use  of  his  land,  not  coupled  with  an  interest  nor 
founded  upon  a  consideration  paid,  is  not  afifected  by  the 
fact  that  the  licensee  has  expended  money  or  labor,  made 
improvements,  or  incurred  obligations  on  the  strength  of 
the  license,  so  that  the  revocation  of  it  involves  him  in 
loss.^^  But  this  severe  rule  has  not  always  commended  it- 
self to  the  courts,  and  there  are  many  decisions  to  the  effect 
that,  where  the  enjoyment  of  the  right  or  privilege  granted 
by  the  license  must  necessarily  be  preceded  by  the  ex- 
penditure of  money,  and  accordingly,  for  the  purpose  of 
availing  himself  of  it,  the  licensee  has  made  improvements 
and  invested  capital  in  reliance  on  the  license  being  allowed 
to  remain  in  force,  it  becomes  an  agreement  for  a  valuable 
consideration  and  therefore  is  not  subject  to  revocation  by 
the  licensor.^*     Thus,  in  an  early  case  in  Pennsylvania,  it 

15  Alderman  v.  City  of  New  Haven,  81  Conu.  137,  70  Atl.  626,  18 
L.  R.  A.  (N.  S.)  74. 

16  Dawson  v.  Western  Maryland  R.  Co.,  107  Md.  70,  68  Atl.  301,  14 
L.  R.  A.  (N.  S.)  809,  126  Am.  St.  Rep.  337,  15  Ann.  Cas.  678. 

17  Pronie  Cotton  Mills  v.  Calhoun  Water  Co.,  189  Ala.  181,  66 
South.  50;  Lambe  v.  Manning,  171  111.  612,  49  N.  E.  509 ;  Streator 
Independent  Telephone  &  Telegraph  Co.  v.  Interstate  Independent 
Telephone  &  Telegraph  Co.,  142  111.  App.  183;  Lewis  v.  Patton,  42 
Mont.  528,  113  Tac.  745 ;  AUerton  v.  Steele,  59  App.  Div.  622,  69  N. 
T.  Supp.  594 ;  Fowler  v.  Delaplain,  79  Ohio  St.  279,  87  N.  E.  260,  21 
L.  R.  A.  (N.  S.)  100;  Huber  v.  Stark,  124  Wis.  359,  102  X.  W.  12,  109 
Am.  St.  Rep.  937,  4  Ann.  Cas.  340;  Kentucky  Distilleries  &  Ware- 
house Co.  V.  Warwick  Co.,  166  Ky.  651,  179  S.  W.  611. 

18  De  Grafeenried  v.  Savage,  9  Colo.  App.  131,  47  Paa  902;  Hiers 
V.  Mill  Haven  Co.,  113  Ga.  1002,  39  S.  E.  444;  Brantley  v.  Perry,  120 
Ga.  760,  48  S.  E.  332;  Cherokee  Mills  v.  Standard  Cotton  Mills,  138 
Ga.  856,  76  S.  E.  873;  Noble  v.  Sherman,  151  Ind.  573,  52  N.  E.  150; 
Indianapolis  &  0.  Traction  Co.  v.  Arlington  Telephone  Co.,  47  Ind. 
App.  657,  95  N.  E-.  280;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  453, 
2  N.  W.  639;  Cape  Girardeau  &  T.  B.  T.  R.  Co.  v.  St.  Louis  &  G. 
Ry.  Co.,  222  Mo.  461,  121  S.  W.  30O;  Smith  v.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.,  26  Ohio  Cir.  Ct.  R.  44;    Wilson  v.  Ohalfant,  15  Ohio, 
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was  said :  "A  license  may  become  an  agreement  upon  a 
valuable  consideration,  as  where  the  enjoyment  of  it  must 
necessarily  be  preceded  by  the  expenditure  of  money,  and 
when  the  grantee  has  made  improvements  or  invested  capi- 
tal in  consequence  of  it,  he  has  become  a  purchaser  for  a 
valuable  consideration.  Such  a  grant  is  a  direct  encourage- 
ment to  expend  money,  and  it  would  be  against  all  con- 
science to  annul  it  as  soon  as  the  benefit  expected  from  the 
expenditure  is  beginning  to  be  perceived.  *  *  *  With 
this  qualification,  it  may  safely  be  affirmed  that  expending 
money  or  labor,  in  consequence  of  a  license  to  divert  a  wa- 
ter course  or  use  a  water  power  in  a  particular  way  has  the 
eti'ect  of  turning  such  license  into  an  agreement  that  will 
be  executed  in  equity."  ^^  And  in  a  later  case  in  the  same 
court,  it  was  remarked  :  "Even  a  parol  license,  without  con- 
sideration, on  the  faith  of  which  the  grantee  expends 
money,  cannot  be  revoked  at  the  pleasure  of  the  grantor, 
but  will  be  enforced  in  equity.  Though  this  proposition  is 
doubted,  perhaps  denied,  in  some  of  the  states  around  us, 
it  is  not  to  be  doubted  that  where  large  expenditures  have 
been  made  under  a  written  license,  rights  are  acquired 
which  will  be  upheld  both  at  law  and  in  equity."  '"' 

§  372.     Same;   Divergent  Doctrines  of  Law  and  Equity. 

Much  of  the  contradiction  between  the  different  lines  of 
authorities,  noted  in  the  preceding  section,  is  due  to  the  fact 
that  law  and  equity  regard  the  position  of  a  licensee  who- 
has  expended  money  or  made  improvements  from  entirely 
different  angles.  It  cannot  be  doubted  that,  by  the  strict 
rules  of  the  common  law,  the  fact  that  he  has  done  so  is  no 
impediment  whatever  to  the  revocation  of  the  license  by 
the  licensor  at  his  mere  pleasure.-^  But  the  contrary  doc- 
trine, as  to  the  irrevocability  of  a  license  after  the  expendi- 
ture of  money  under  it,  rests  upon  equitable  considerations 


248,  45  Am.  Dec.  574 ;  Bowman  v.  Bowman,  35  Or.  270,  57  Pac.  M',} ; 
City  of  Barre  v.  Perr.v,  S2  Vt.  310,  7.':i  Atl.  574;  Walterman  v.  Village 
of  Norwalk,  145  Wis.  003,  130  N.  W.  479,  Ann.  Cas.  191 2A,  1176. 

10  Rerlck  v.  Kern,  14  Serg.  &  R.  (Pa.)  267,  10  Am.  Dec.  497. 

20  Fimk  V.  Haldeman,  53  Pa.  2129. 

=  1  Baynard  v.  Every  Evening  Printing  Co.,  9  Del.  Ch.  127,  77  Atl. 
885. 
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of  the  resulting  hardship  and  injustice  to  the  licensee,  out 
of  which  the  courts  have  in  some  cases  raised  a  theory  of 
constructive  fraud,  in  others  of  equitable  estoppel,  and  in 
others  simply  of  a  bargain  for  a  particular  privilege,  upon 
consideration,  and  for  either  a  limited  or  an  indefinite 
time.^^  But  as  against  the  fundamental  idea  underlying 
these  theories,  it  may  be  remarked  that  it  is  not  characteris- 
tic of  prudent  persons  to  make  large  expenditures  without 
some  stronger  assurance  of  the  permanence  of  their  invest- 
ment than  a  mere  license ;  and  one  who  lays  out  money  in 
the  exercise  of  a  privilege  which  he  knows  may  be  with- 
drawn at  any  time  may  fairly  be  presumed  to  have  taken 
that  risk.  Nor  are  the  courts  of  equity  disposed  to  modify 
the  rule  of  the  law  any  further  than  the  exigencies  of  the 
particular  case  may  require.  This  is  illustrated  by  a  case 
in  Delaware  holding  that  a  parol  agreement,  by  which  an 
owner  erecting  a  new  building  is  permitted  to  use  the  drain 
through  the  existing  building  of  an  adjacent  owner,  which 
is  connected  with  a  public  sewer  in  the  street,  to  carry  off 
the  sewage  from  the  new  building  by  connecting  with  such 
drain,  does  not  create  an  express  or  implied  contract  giving 
a  permanent  right  to  maintain  the  connection,  but  gives 
him  at  most  only  the  right  to  maintain  such  drain  until 
some  other  reasonably  suitable  method  of  disposing  of  his 
drainage  into  a  public  sewer  is  available ;  and  hence,  when 
such  other  method  has  become  available,  it  is  not  inequita- 
ble to  refuse  an  injunction  to  restrain  the  adjacent  owner 
from  exercising  his  legal  right  to  terminate  the  privilege, 
although  the  licensee  expended  money  in  connecting  his 
pipes  with  those  in  the  existing  building,  and  the  plan  was 
mutually  advantageous.^' 

§  373.  Same;  Express  and  Implied  Licenses. — Still  an- 
other theory  devised  to  save  the  reasonable  expectations  of 
a  licensee  who  has  incurred  expense  in  making  available 
the  privilege  granted  him  by  the  license  is  that  of  a  differ- 
ence between  implied  and  express  licenses.     It  is  held  that 

22Boynton  v.  Hunt,  88  Vt.  187,  92  Atl.  153;  Wheaton  v.  Cutler,  84 
Vt.  476,  79  Atl.  1091. 

23  Baynard  v.  Every  Evening  Printiug  Co.,  9  Del.  Ch.  127,  77  Atl. 

S85. 
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a  license  merely  implied  from  silence  and  acquiescence  with 
knowledge  of  the  expenditures,  is  not  made  irrevocable  by- 
expenditures  made  in  permanent  improvements  in  reliance 
thereon,  but  an  express  license  under  such  circumstances 
is  irrevocable,  because  the  attempted  revocation  of  the 
privilege  would  be  a  fraud,  against  which  equity  will  relieve 
by  applying  the  doctrine  of  estoppel.^'  But  there  must  be 
at  least  something  from  which  a  license  can  be  iinplied. 
So,  where  a  flume  wd^  constructed  on  the  land  of  another, 
pending  negotiations  for  a  license,  no  license  could  be  pre- 
sumed from  this  circumstance,  and  consequently  it  was 
considered  that  the  construction  was  at  the  risk  of  the  party 
building  the  flume. ^'^ 

§  374.  License  for  Permanent  Structures  or  Improve- 
ments.— When  something  beyond  a  mere  temporary  use  of 
land  is  promised,  and  the  promise  is  not  founded  on  person- 
al confidence,  but  has  reference  to  the  ownership  and  occu- 
pancy of  other  lands,  and  is  made  to  facilitate  the  use  of 
those  lands  in  a  particular  manner  or  for  a  particular  pur- 
pose and  for  an  indefinite  period,  so  that  the  right  to  revoke 
at  any  time  would  be  inconsistent  with  the  evident  purpose 
of  the  permission,  the  privilege  granted  is  something  more 
than  a  mere  license ;  it  is,  in  effect,  in  the  nature  of  an  in- 
terest in  the  land  itself  or  an  easement.""  Thus  where  one 
grants  to  another  a  license  for  the  construction,  on  the 
grantor's  land,  of  dams,  ditches,  canals,  or  other  works  for 
the  purpose  of  a  system  of  irrigation  on  the  lands  of  the 
grantee,  and  the  latter  expends  money  in  such  construction, 
it  is  evident  that  the  improvements  are  expected  and  in- 
tended by  both  parties  to  be  permanent  in  their  nature,  and 
hence  the  grant  is  treated  rather  as  an  executed  contract 
than  as  a  mere  license,  and  it  is  not  revocable. ^^     And  the 

24  Shaw  V.  Proffitt,  57  Or.  192,  109  Pac.  584,  110  Pac.  1092,  Ann. 
Ciis.  IOWA,  63. 

25  FalKs  City  Lumber  Co.  v.  Watkins,  53  Or.  212,  99  Pac.  S84. 

.  20  Morrill  v.  Mackman,  24  Mich.  279,  9  Am.  Rep.  124;  Stewart  v. 
Cincinnati,  W.  &  M.  Ey.  Co.,  89  Mich.  315,  50  N.  W.  852,  17  L.  E.  A. 
ry.j'.)\  Watson  V.  Empire  Engineering  Corp.,  77  Misc.  Eep.  543,  137  N. 
Y.  Supp.  231. 

2T  Miller  &  Lux  v.  Kern  County  Land  C«.,  154  Cal.  785,  99  Pac. 
179;    Arterbum  v.  Beard,  86  Neb.  733,  126  N.   W.  379;    Kelsey  v. 
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same  principle  applies  where  the  license  is  to  make  a  cut 
and  levee  through  a  portion  of  the  grantor's  land/*  or  to 
construct  a  permanent  milldam  or  a  railway.^^  So,  where 
the  owner  of  land  grants  written  permission  to  a  city  to 
build  a  retaining  wall  on  his  land,  and  the  city  acts  on  it  by 
constructing  the  wall,  it  acquires  an  irrevocable  right  to 
maintain  the  wall  in  perpetuity/"  And  a  parol  license  to 
allow  a  building  to  overhang  land,  given  by  the  owner  of 
the  land,  though  no  consideration  may  have  passed,  cannot 
be  revoked  after  the  expense  of  erecting  the  building  has 
been  incurred.''^  The  same  rule  was  applied  in  a  case 
where  adjacent  owners  agreed  to  erect  on  their  lots  a  two- 
story  building,  under  a  plan  calling  for  a  party  wall  on  the 
boundary  and  over  it  a  common  hallway  for  the  second 
story,  together  with  a  common  stairway,  and  the  building 
was  erected  and  the  common  hallway  was  used  for  the  sec- 
ond story,  and  was  necessary  for  ventilation,  light,  and 
passage.  It  was  held  that  there  was  an  executed  license, 
and  that  a  grantee  of  one  of  the  owners,  with  notice,  was 
estopped  to  obstruct  the  hallway  by  erecting  a  room  so  as 
to  take  one-half  of  the  width  of  the  hallway,  and  thereby 
interfering  with  the  light,  access,  and  ventilation.^^  And 
again,  if  a  parol  license  is  to  do  that  upon  the  licensee's 
own  land  which  prevents  the  further  enjoyment  by  the  li- 
censor of  an  easement  in  such  land,  such  a  license  when 
executed  is  irrevocable,  and  the  effect  of  it  is  to  extinguish 
the  easement. ''^  But  on  the  other  hand,  no  permanent  grant 
of  a  right  in  land,  nor  anything  more  than  a  mere  revocable 
license,  can  be  implied  from  the  granting  of  permission, 
without  consideration,  to   erect   a  fence  on  the  licensor's 


Bertram,  63  Or.  563,  127  Pae.  777.  Compare  Archer  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  41  Mont.  56,  108  Pac.  571,  137  Am.  St  Eep.  692. 

28  GrandstafC  v.  Bland,  166  Mo.  App.  41,  148  S.  W.  139. 

2f>  Albrecht  v.  Drake  Lumber  Co.,  67  Fla.  310,  65  South.  98.  But 
see  Kivett  v.  McKeithan,  90  N.  0.  106;  Johnson  v.  Skillman,  29 
Minn.  95,  12  N.  W.  149,  43  Am.  Eep.  192. 

3  0  Patterson  t.  City  of  Burlington,  141  Iowa,  291,  119  N.  W.  593. 

31  Jarvis  v.  Satterwhite,  3  Ky.  Law  Rep.  190. 

3  2  Binder  v.  Weinberg,  94  Miss.  817,  48  South.  1013. 

3  3  Boston  &  P.  R.  Corp.  v.  Doherty,  154  Mass.  314,  28  N.  B.  277. 
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land/*  or  to  take  gravel  or  water  from  such  land,'''  or  to 
drain  surface  water  from  the  licensee's  land  upon  it.'" 

§  375.  License  Coupled  with  an  IntercLt. — A  license 
coupled  with  an  interest  in  the  land  to  which  it  relates  is 
not  revocable  while  the  interest  continues."'  For  instance, 
where  the  license  is  directly  connected  with  the  title  to 
personal  property,  which  the  licensee  acquires  from  the  li- 
censor at  the  time  the  license  is  given,  the  license  is  cou- 
pled with  an  interest  and  therefore  cannot  be  re\'oked  at 
will.'*  This  is  the  case,  for  example,  where  one  sells  a 
frame  building  with  the  right  to  enter  upon  the  seller's 
land  for  the  purpose  of  removing  it.''  And  so,  where  one 
is  in  possession  of  certain  land  under  a  license  from  the 
owner  for  the  purpose  of  removing  timber  and  charcoal 
therefrom,  the  license  is  connected  with  the  title  to  the 
chattels,  and  so  the  privilege  becomes  one  coupled  with  an 
interest,  and  the  permission  cannot  be  withdrawn,  at  least 
not  until  reasonable  time  has  been  given  for  the  removal 
of  the  chattels.*"  But  a  license  to  enter,  arising  out  of  a 
void  conveyance,  is  not  coupled  with  an  interest  or  grant, 
and  therefore  is  revocable. ^"^ 

§  376.  License  for  Right  of  Way. — A  right  of  way  over 
land  existing  by  mere  sufferance  or  permission,  and  not 
created  by  grant  and  not  claimable  as  an  easement  by  pre- 
scription, is  a  license  revocable  at  will.*^     Thus  where,  aft- 

84  Wright  V.  Brown,  163  Mo.  App.  117,  145  S.  W.  518. 

36  Lambe  v.  Manninf;,  171  111.  V,V2,  49  N.  B.  509. 

■30  Jone.s  V.  Stover,  ]:;l  Iowa,  119,  10s  N.  W.  112,  6  L.  R.  A.  (X.  S.) 
1.54. 

3  7  Powers  V.  I-Iarlow,  53  JMlch.  507,  19  N.  W.  257,  51  Am.  Eep.  154; 
Baker  v.  Gtiieago,  R.  I.  &  P.  R.  Co.,  57  Mo.  2U5;  City  of  Barre  v. 
McFarlancl,  .S2  Vt.  .'UO,  73  Atl.  577. 

3s  Claflin  V.  Carjieiiter,  4  Mete.  (Mass.)  580,  ::S  Am.  Dec.  381;  Net- 
tletou  V.  Sikes,  S  Mete.  (Mass.)  34;  Nelson  v.  Nelson,  6  Gray  (Mass.) 
:!s,5. 

3"  Rogers  V.  Cox,  96  Ind.  157,  49  Am.  Rep.  152. 

io  Ely  V.  Cavanaugh,  82  Conn.  681,  74  Atl.  1122. 

*i  Trustees  of  Caledonia  County  Grammar  School  v.  Kent,  86  Vt. 
151,  84  Atl.  26. 

■12  Noftsger  v.  Barkdoll,  148  Ind.  531,  47  N.  E.  90O;  Kibbey  v. 
Richards,  30  Ind.  App.  101,  05  N.  B.  541,  96  Am.  St.  Rep.  3.n3; 
Illinois  Cent.  Ry.  Co.  v.  Waldrop,  24  Ky.  Law  Rep.  2127,  72  S.  W. 
IIIG ;   Parish  v.  Kaspare,  100  Ind.  586,  10  N.  E.  109 ;   Motes  v.  Bates, 
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er  the  execution  of  a  lease,  the  landlord  granted  the  tenant 
permission  to  use  the  rear  of  premises  not  included  in  the 
lease  for  an  exit  from  a  theater  which  he  proposed  to  op- 
erate on  the  premises,  and  no  consideration  was  given  for 
the  pri^'ilege,  it  was  held  to  be  a  mere  license  and  revoca- 
ble at  the  pleasure  of  the  landlord,  although  the  tenant 
had  made  expenditures  on  the  faith  of  its  continuance.*''* 
So,  an  oral  permission,  without  consideration,  given  by  a 
tenant  to  his  lessor,  to  use  a  freight  elevator  through  the 
ground  floors  to  lofts  occupied  by  the  lessor  constitutes 
only  a  license  and  is  revocable  at  will.**  And  where  de- 
fendant agreed  that  plaintiff  should  have  a  way  to  convey 
water  over  his  land  until  the  reclamation  service  should 
provide  other  means,  it  was  considered  that  plaintiff  had 
only  a  revocable  license  and  not  an  easement.*^  So,  a 
right  of  way  over  lands  for  a  railroad  may  be  revoked  at 
will  where  it  rests  upon  a  mere  license,  not  a  grant,  with- 
out any  bargain  made  or  consideration  paid  for  its  contin- 
ued use  for  any  specified  length  of  time.*'*  But  here,  as  in 
other  cases,  the  rule  is  altered  if  the  licensee  incurs  ex- 
pense as  a  necessary  preliminary  to  his  enjoyment  of  the 
privilege  granted,  and  makes  more  or  less  permanent  im- 
provements. Thus,  an  oral  license  to  the  owner  of  a  two- 
story  building,  permitting  access  to  his  second  story  by  a 
stairway  of  an  adjoining  owner  and  through  a  party  wall, 
given  for  a  valuable  consideration,  and  in  reliance  on  which 
the  licensee  has  expended  money  in  altering  his  premises,  is 
not  revocable.*^  So  a  license  to  erect  a  stairway  over  the 
licensor's  land  for  entrance  to  the  upper  story  of  a  build- 
ing to  be  erected  by  the  licensee  is  irrevocable  after  execu- 

80  Ala.  .382;  Kent  v.  Dobyns,  112  Va.  586,  72  S.  E.  139;  McBride  v. 
Bair,  134  Iowa,  661,  112  N.  W.  169;  Van  Siclen  v.  Muir,  46  Wash.  38, 
89  I^ac.  188;  Workman  v.  Stephenson,  26  Colo.  App.  339,  144  Pac. 
1126. 

4  3  Kaiser  v.  Cinberg,  130  App.  Div.  254,  114  N.  T.  Supp.  736. 

*•»  Oelbaum  v.  Winer,  SI  Misc.  Rep.  357,  141  N.  Y.  Supp.  1076. 

4  5  Davis  V.  Tway,  16  Ariz.  506,  147  Pac.  750,  L.  R.  A.  1915B,  604. 

46  St.  Louis  Stock  Yards  Co.  v.  Wiggins  Ferry  Co.,  112  111.  384, 
54  Am.  Rep.  243 ;  Nowlin  Lumber  Co.  v.  Wilson,  119  Mich.  406,  78  N. 
W.  338.  But  compare  Campbell  v.  Indianapolis  &  V.  R.  Co.,  110  Ind. 
490,  11  N.  E.  482. 

"  Kastner  v.  Benz,  67  Kan.  468,  73  Pac.  67. 
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tion.*^  But  a  license  to  use  a  strip  of  land  as  a  private 
road  for  an  indefinite  time,  in  consideration  of  the  licensee's 
fencing  it,  is  revocable  at  the  pleasure  of  the  owner.*' 
However,  it  is  held  in  some  states  that  where  an  oral  per- 
mission for  the  use  of  land  as  a  way  would  have  created 
an  easement  if  it  had  been  in  writing  and  under  seal,  a  court 
of  equity  may  regard  it  as  an  equitable  easement,  and  ir- 
revocable upon  performance  by  the  licensee.'"' 

§  377.  Mining  Licenses. — A  parol  license  to  mine  on 
the  land  of  another  is  generally  held  to  be  revocable  at  will, 
unless  acted  upon  by  the  licensee  to  the  extent  of  expend- 
ing money  and  labor  in  mining  operations,  in  which  case, 
according  to  some  of  the  authorities,  the  license  can  be  re- 
voked only  on  condition  of  restoring  the  status  quo  by 
compensating  the  licensee  for  his  expenditures,  though 
other  authorities  maintain  that  he  has  no  other  source  of 
compensation  than  the  minerals  which  he  may  have  ex- 
tracted before  the  revocation,  which  belong  to  him.  But 
a  written  license  for  mining  operations  stands  upon  a 
different  footing,  since  it  grants  a  right  coupled  with  an 
interest  in  the  subject-matter,  that  is,  in  the  mineral  con- 
tents of  the  land  in  place,  and  therefore  it  is  not  revocable, 
except  in  such  circumstances  and  upon  such  conditions  as 
would  warrant  the  cancellation  of  any  other  agreement. 
But  in  some  states,  it  is  expressly  provided  by  statute  that 
a  mining  license  is  irrevocable  after  the  licensee  has  struck 
a  valuable  deposit  or  prospect.  This  subject  is  more  fully 
discussed,  with  citation  of  the  authorities,  in  connection 
with  the  general  subject  of  mining  leases  and  contracts. "'■ 

§  378.  Use  of  Premises  for  Advertising  Purposes. — A  li- 
cense permitting  the  use  of  the  walls  of  a  building  for  the 
display  of  signs  or  other  advertising  matter,  granted  orally 
and  without  payment  for  the  privilege,  or  inferred  from  the 
owner's  knowledge  of  such  use  and  his  acquiescence  in  it, 
is  revocable  at  his  pleasure,  except  perhaps  in  cases  where 

*8  Joseph  V.  Wild,  146  Ind  249,  45  N.  E.  467. 
49  Cook  V.  Ferbert,  145  Mo.  402,  46  S.  W.  947. 
6  0  Kent  V.  Dobyns,  112  Va.  586,  72  S.  E.  139. 
61  See,  infra,  §  473. 
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the  removal  of  the  signs  or  obliteration  of  the  advertising 
matter  would  involve  the  licensee  in  substantial  loss."^ 
And  it  has  been  held  that  even  an  instrument  leasing  the 
side  wall  of  defendant's  property  to  plaintiff  for  advertising 
purposes  "until  said  wall  is  obstructed  so  that  it  is  not 
available  for  advertising  purposes"  grants  a  mere  license 
revocable  at  the  owner's  option."^  But  generally,  where 
a  contract  for  the  use  of  space  on  a  building  for  advertis- 
ing takes  the  nature  of  a  lease  (whatever  its  actual  form) 
and  stipulates  for  the  payment  of  fixed  annual  sums  for  the 
privilege,  it  is  binding  and  cannot  be  repudiated  by  either 
of  the  parties  unless  for  good  and  legally  sufficient  cause."* 

§  379.  Compensation  to  Licensee  on  Revocation. — Al- 
though, as  appears  from  the  preceding  sections,  many  of 
the  courts  have  held  that  it  would  be  inequitable  to  permit 
the  revocation  of  a  parol  license,  at  the  mere  will  of  the 
licensor,  after  it  has  been  executed  and  acted  on,  and  after 
the  licensee  has  incurred  expense  in  preparing  to  make 
available  the  privilege  granted,  yet  a  qualification  of  this 
rule  has  sometimes  been  introduced,  to  the  effect  that  the 
license  may  be  revoked  in  such  circumstances  on  placing 
the  licensee  in  statu  quo,  that  is,  that  the  demands  of  equi- 
ty will  be  fully  met  by  permitting  the  revocation  of  the 
license  on  condition  that  the  licensee  shall  be  reimbursed 
for  all  his  labor  and  expense.^'*  Thus,  in  one  of  the  cases, 
it  appeared  that  two  owners  of  adjoining  lands  caused  a 
well  to  be  dug  on  what  they  supposed  was  the  dividing  line 
between  their  properties,  agreeing  to  share  the  expense 
equally  and  to  participate  in  the  use  of  the  well,  and  it  was 
also  agreed  that  if  the  well  was  not  on  the  true  line,  the 


62  Broads  v.  Mead,  159  Cal.  765,  116  Pac.  46,  Ann.  Cas.  19120,  1125; 
Salinger  v.  Nortli  American  Woolen  Mills  Co.,  70  W.  Va.  151,  73  S.  E. 
312. 

6  3  Manlieimer  v.  Oudat,  55  Misc.  Rep.  330,  106  N.  Y.  Supp.  461. 

6*  TFnited  Merchants'  Realty  &  Imp.  Co.  v.  American  Billposting 
Co.,  71  Misc.  Rep.  457,  128  N.  Y.  Supp.  666. 

6  5  Nowlln  V.  Whipple,  120  Ind.  596,  22  N.  B.  669,  6  L.  R.  A.  159; 
Buck  V.  Foster,  147  Ind.  530,  46  N.  E.  020,  62  Am.  St.  Rep.  427; 
Ferguson  r.  Spencer,  127  Ind.  66,  25  N.  E.  1035;  Jann  v.  Standard 
Cement  Co.,  54  Ind.  App.  221,  102  N.  B.  872;  Woodbury  v.  Parshley, 
7  N.  H.  237,  26  Am.  Dec.  739. 
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same  rights  should  continue.  One  of  the  parties  sold  his 
interest  in  the  well  to  a  third  person.  On  a  survey,  it  was 
found  that  the  well  was  wholly  on  the  property  of  the  oth- 
er owner.  It  was  held  that  equity  would  presume  the  grant 
of  a  license  to  such  purchaser  to  use  the  well,  but  that  it 
was  revocable  on  payment  to  him  of  one-half  of  the  money 
expended."" 

§  380.  Tickets  of  Admission  to  Theaters  and  Other 
Places  of  Amusement. — Theaters,  circuses,  exhibitions, 
race  tracks,  private  parks,  and  other  places  of  amusement 
and  entertainment,  in  the  absence  of  statutory  regulation  or 
restriction  as  to  the  manner  in  which  they  shall  be  conduct- 
ed, are  entirely  under  the  control  of  the  proprietor  or  man- 
ager, and  he  may  admit  or  exclude  whomsoever  he  chooses, 
and  govern  the  place,  so  far  as  the  public  is  concerned,  by 
such  rules  as  he  may  see  fit  to  make."  Hence  it  is  a 
general  rule  that  a  ticket  of  admission  to  such  a  place  is 
neither  a  contract  nor  the  evidence  of  a  contract  between 
the  proprietor  and  the  purchaser  of  the  ticket.  It  is  mere- 
ly a  license,  granted  to  the  purchaser  on  payment  of  the 
price,  to  enter  the  theater  or  other  place  and  witness  the  per- 
formance, put  in  printed  or  written  form  merely  to  serve  as  a 
convenient  evidence  of  his  right  to  admission  at  the  date 
named,  and  perhaps  of  the  place  reserved  for  him.  As  such, 
it  is  revocable  by  the  proprietor  of  the  place  at  his  mere 
pleasure,  and  his  only  obligation  on  revoking  it  is  to  re- 
fund the  price  paid  for  the  ticket,  together  with  any  other 
expense  which  the  purchaser  has  incurred  directly  connect- 
ed with  the  issuing  of  the  ticket.""     Moreover,  it  is  sub- 

5«  Joliiison  V.  Barton,  '2?,  N.  D.  (12<l,  137  N.  W.  101)2,  44  L.  R.  A. 
(N.  S.)  .^57. 

■''7  Murrone  v.  AViisbington  Jockey  f'lvUi,  :;.">  App.  D.  C.  Si';  Luxeii- 
licr-f,'  V.  Keith  &  I'roctor  Amusement  Co.,  04  Misr.  Rep.  09,  117  N.  Y. 
Siipi>.  !)7'.>. 

on  (ir<.'pi;licrK  V.  Western  Tvn-f  Ass'n,  140  Cal.  :',ru,  7:!  I'ae.  l(l.">(): 
Burton  v.  Selierpt,  1  Allen  (Jhiss.)  ISS,  79  Am.  Dee.  717;  Meisiier  v. 
Detroit,  B.  I.  &  W.  Feriy  Co.,  154  Micb.  .'",4.-,,  118  N.  W.  14,  19  L.  R. 
A.  (\.  S.)  .S72.  129  Am.  St.  Rep.  49:; ;  IVdple  v.  Flynn,  I.SO  N.  Y.  ISO, 
82  N.  E,  109,  12  Ann.  Cas.  420;  Collister  v.  Hayman,  1S3  X.  Y.  2."i0, 
70  N.  E.  20,  1  L.  R.  A.  (N.  S.)  IISS,  111  Am.  St.  Rep.  740,  r>  Ann.  C;is. 
.'144;  Mendenhall  v.  Klinck,  51  X,  Y.  210;  Purcell  v.  Daly,  19  .Vbb. 
Xew  ("as.  (X.  Y.)  301;    Ilorney  v.  Xi.xon,  2l:j  Pa.  20,  61  Atl.  lO.SS,  1 
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ject  to  the  purchaser's  observance  of  any  reasonable  con- 
ditions appearing  on  the  face  of  the  ticket,  and  is  revocable 
for  a  violation  of  such  conditions ;  and  a  clause  in  a  theater 
ticket  providing  that,  if  sold  by  the  purchaser  at  the  side- 
walk it  will  be  refused  at  the  door,  is  valid  and  enforceable 
against  all  subsequent  purchasers,  where  its  purpose  is  to 
prevent  the  purchase  of  tickets  by  ticket  speculators  to  re- 
sell at  an  advance  over  the  price  charged  by  the  manage- 
ment.°°  It  follows  from  these  principles  that  the  holder  of 
a  ticket  who  is  denied  admission  to  the  theater,  or  who  is 
removed  therefrom  after  admission,  is  entitled  to  recover 
the  amount  paid  for  the  ticket,  and  also,  as  stated  above, 
any  other  expense  which  he  may  have  been  put  to  direct- 
ly connected  with  the  issuing  of  the  ticket,  but  not  com- 
pensatory damages  for  disappointment  or  humiliation  suf- 
fered by  reason  of  being  denied  admission  or  of  being  ex- 
pelled."" But  it  must  be  carefully  noted  that  this  rule  ap- 
plies only  where  the  matter  is  not  covered  by  a  statute. 
If  the  law  provides  that  admission  shall  not  be  denied  to 
certain  classes  of  persons,  or  that  there  shall  be  no  discrim- 
ination against  any  persons  for  certain  specified  causes,  the 
freedom  and  discretion  of  the  proprietor  are  abridged  just 
so  much,  and  a  person  unlawfully  excluded  may  have  his 
action  on  the  statute.  Moreover,  the  general  rules  above 
stated  are  not  universally  accepted.  In  Alabama,  it  is  held 
that  a  ticket  of  admission  to  a  theater  or  other  place  of 
amusement  constitutes  a  contract  between  the  proprietor 
and  the  purchaser,  and  the  proprietor  is  bound  to  perform 
the  contractual  duties  growing  out  of  the  relation,  or  re- 
spond in  damages   for  breach  of  the   contract."^     And  in 


L.  R.  A.  (N.  S.)  1184,  110  Am.  St.  Rep.  520,  5  Ann.  Cas.  349 ;  Buenzle 
V.  Newport  Amusement  Ass'n,  29  R.  I.  2.3,  68  Atl.  721,  14  L.  R.  A.  (N. 
S.)  1242 ;  Wood  v.  Ledbitter,  13  Mees.  &  W.  83S ;  Shubert  v.  Nixon 
Amusement  Co.,  83  N.  J.  Law,  101,  83  Atl.  369. 

5s  CoUister  v.  Hayman,  183  N.  Y.  250,  76  N.  E.  20,  1  L.  R.  A.  (N. 
S.)  1188,  111  Am.  St.  Rep.  740,  5  Ann.  Cas.  344. 

6  0  Luxenberg  v.  Keith  &  Proctor  Amusement  Co.,  64  Misc.  Rep.  69, 
117  N.  Y.  Supp.  979;  W.  W.  V.  Co.  v.  Black,  113  Va.  728,  75  S.  E.  82, 
Ann.  Cas.  1913E,  558. 

61  Interstate  Amusement  Co.  v.  Martin,  8  Ala.  App.  481,  62  South. 
404. 
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California,  the  statute  makes  a  ticket  of  admission  to  a 
public  place  of  amusement,  when  sold,  an  irrevocable  license 
to  the  purchaser  to  occupy  a  place  in  such  place  of  amuse- 
ment during  the  performance,  and  hence  the  ticket  repre- 
sents a  right  of  property  and  is  in  itself  a  species  of  prop- 
erty, and  therefore  is  transferable,  in  the  absence  of  stip- 
ulations to  the  contrary."^ 

§  381.     Licenses    Under    Patent    and    Copyright    Laws. 

Licenses  granted  under  the  laws  relating  to  patents  and 
copyrights  generally  have  reference  to  the  extent  or  man- 
ner of  reproduction,  to  sale  or  use  within  a  specified  ter- 
ritory, or  to  the  enjoyment  of  certain  privileges  for  a  defi- 
nite time,  and  are  usually  founded  upon  the  payment  of  a 
consideration  or  a  royalty.  Hence  they  come  within  the 
general  rule  mentioned  above, "^  that  a  license  founded  up- 
on a  consideration  is  not  revocable  merely  at  will,  but  only 
for  such  causes  and  upon  such  conditions  as  would  war- 
rant the  rescission  of  any  other  contract.  The  same  prin- 
ciple applies  to  the  somewhat  anomalous  case  of  cinemato- 
graph records.  In  a  recent  case  in  the  federal  courts,  a 
contract  granting  an  exclusive  right  to  produce  a  series  of 
moving  picture  films  was  held  to  have  been  broken  by  the 
licensor,  by  granting  the  right  to  exhibit  the  films  to  an- 
other, while  the  licensee  was  negotiating  with  the  munici- 
pal authorities  to  avoid  the  necessity  of  eliminating  certain 
scenes  which  they  had  ordered  cut  out,  and  relief  was 
granted  by  injunction."* 

«2  Ex  parte  Quarg,  149  Cal.  79,  84  Pac.  766,  5  L.  R.  A.  (N.  S.)  183, 
117  Am.  St.  Rep.  115,  9  Ann.  Cas.  747. 

«3  Supra,  §  370. 

«■'  Jesse  L.  Laskey  Feature  Play  Co.  v.  Celebrated  Players'  Film 
Co.  (D.  C.)  214  Fed.  861. 


957  EELBASBS,   COMPROMISES,  AND  SETTLEMENTS         §  382 

CHAPTER  XVIII 
RELEASES,   COMPROMISES,   AND    SETTLEMENTS 

§  382.  Right  af  Rescission  in  General. 

383.  Misreading  or  Misrepresenting  Instrument. 

384.  Want  of  Care  and  Prudence  on  Part  of  Releasor. 

385.  Same;    Inability  of  Releasor  to  Read  or  Understand. 

386.  Representations  as  to  Existence  of  Cause  of  Action. 

387.  Promises  and  Representations  as  to  Future  Events. 

388.  Mental  and  Physical  Condition  of  Releasor. 

389.  Personal  Injury  Cases. 

390.  Same ;   Reliance  on  Opinion  of  Physician. 

391.  Same;   Mistake  as  to  Nature  or  Extent  of  Injuries. 

392.  Settlement  and  Compromise  of  Litigation. 

393.  Settlement  and  Division  of  Estates. 

394.  Settlements  Between  Trustees  and  Beneficiaries. 

395.  Remedy  Against  Fraud  at  Law  and  in  Equity. 

396.  Restoration  or  Tender  of  Consideration  Received. 

397.  Ratification  and  Estoppel. 

§  382.  Right  of  Rescission  in  General. — A  contract  by 
which  one  party  releases  or  compromises  a  demand,  right 
of  action,  or  claim  for  damages  which  he  has  against  the 
other,  and  which  was  obtained  by  fraud,  deceit,  or  trickery 
practised  upon  the  releasor,  may  be  annulled  or  set  aside 
at  his  instance,  or  it  may  be  repudiated  by  him  and  its  effect 
avoided,  when  set  up  in  defense  to  his  action  on  the  original 
claim,  by  showing  the  circumstances  under  which  it  was 
given. ^     And  it  is  not  necessary  for  this  purpose  that  the 

1  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Phillips,  66  Fed.  35,  13  C.  C.  A. 
315 ;  Willoughby  v.  H.^nnon,  156  Ala.  585,  47  South.  241 ;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Smith,  82  Ark.  105,  100  S.  W.  884 ;  Hardister  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.)  177  S.  W.  918;  Meyer  v.  Haas, 
126  Cal.  560,  58  Pac.  1042;  Pelberg  v.  Gorham,  23  Cal.  .349;  Dobin- 
son  V.  McDonald,  92  Cal.  33,  27  Pac.  1098;  Rockwell  v.  Capital 
Traction  Co.,  25  App.  D.  C.  98;  Carroll  v.  People,  13  111.  App.  206; 
Wray  v.  Chandler,  64  Ind.  146 ;  Vandalia  Coal  Co.  v.  Alsopp  (Ind. 
App.)  109  N.  E.  421;  Rauen  v.  Prudential  Ins.  Co.,  129  Iowa,  725, 
106  N.  W.  198 ;  Kilmartin  v.  Chicago,  B.  &  Q.  R.  Co.,  137  Iowa,  64, 
114  N.  W.  522 ;  Clark  v.  Taylor,  68  Iowa,  519,  27  N.  "W.  493 ;  Red- 
dington  v.  Blue,  168  Iowa,  34,  149  N.  W.  933 ;  Shackelford  v.  Hend- 
ley's  Ex'rs,  1  A.  K.  Marsh.  (Ky.)  496,  10  Am.  Dec.  753;  Bradshaw 
v.  Craycraft,  3  J.  J.  Marsh.  (Ky.)  77;  Larrabee  v.  Sewall,  66  Me. 
376;    Barnard  v.   Crosby,   6  Allen   (Mass.)   327;    Larsson  v.   Metro- 
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fraud  complained  of  should  be  the  sole  cause  of  the  giving 
of  the  release,  but  it  is  sufficient  if  it  constitutes  a  deter- 
mining factor  in  the  transaction.  Thus,  in  an  action  for 
damages  for  personal  injuries,  where  the  plaintiff's  release 
is  set  up  in  defense,  and  it  is  shown  that  material  false  rep- 
resentations were  made  to  him  as  to  the  nature  and  extent 
of  his  injuries,  which  he  alleges  as  the  reason  which  induced 
him  to  execute  the  release,  the  effect  of  the  fraud  is  not 
eliminated  by  showing  other  circumstances  which  may 
have  influenced  his  decision,  as,  that  he  was  in  need  of 
money  and  anxious  to  get  home  to  his  family.^  And  fraud 
in  procuring  a  release  may  be  shown  by  the  acts  and  con- 
duct of  the  party,  as  well  as  by  his  statements  or  represen- 
tations.' Thus,  a  settlement  of  mutual  accounts  may  be 
rescinded  for  fraud  where  one  of  the  parties  willfully  in- 
cluded fictitious  items  in  his  account,  which  the  other  party 
did  not  discover  until  after  the  making  of  the  settlement.* 
So  also,  a  release  or  compromise  may  be  avoided,  although 
no  active  trick  or  deceit  was  practised  upon  the  releasor, 
and  no  attempt  was  made  to  mislead  him  by  affirmative 
false  statements,  if  his  consent  was  procured  by  the  fraud- 
ulent  concealment  of  material  facts  such  that,  if  he  had 


politan  Stock  Exohans;e,  200  Mass.  :;67,  SO  N.  K.  9-iO;  Hart  T.  Gould, 
62  Jlieh.  L'C2,  2S  N.  W.  K>,1 ;  Averill  v.  Wood,  7S  Mich.  .".42,  44  N.  W. 
381 ;  Crawley  v.  Studebaker  Corporation,  is:',  MU-b.  402,  149  N.  W. 
1019;  St.  Louis  &  S.  F.  K.  Co.  v.  Ault,  101  Hiss.  .S41,  58  South.  102; 
Austin  V.  St.  Louis  Transit  Co.,  U.")  Mo.  \\>i).  146,  91  S.  W.  450; 
Hoitt  V.  Holcomb,  2.'_^.  N.  H.  5.3.5 ;  CJould  v.  Cayuga  County  Nat.  Bank, 
56  How.  Prac.  (N.  Y.)  505;  Kelly  t.  City  of  New  York,  IG  App. 
Dlv.  20(1,  44  N.  Y.  Supp.  62S ;  Fleming  v.  Brooklyn  Heights  R.  Co., 
95  App.  Div.  110,  88  N.  Y.  Supp.  7;;2 ;  Markowitz  v.  Metropolitan 
St.  R.  Co.,  32  Jlisc.  Rep.  751,  65  N.  Y.  Supp.  784 ;  Hayes  \ .  Atlanta 
&  C.  Air-Line  It.  Co.,  143  N.  C.  125,  55  S.  E.  437,  10  Ann.  Cas.  737; 
Silk  V.  Mutual  Reserve  Fund  Life  Ass'u,  159  Pa.  625,  2S  Atl.  445 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cade  (Tex.  Civ.  App.)  93  S.  W.  124 ; 
Bjorklund  v.  Seattle  Electric  Co.,  35  "Wash.  439,  77  Pac.  727,  1  Ann. 
Cas.  443:  Sanford  v.  Royal  Ins.  Co.,  11  Wash.  6.53,  40  Pac.  609; 
Wells  v.  Mc(ie<)ch,  71  Wis.  196,  :;5  N.  W.  709.  For  the  general  prin- 
ciples governing  the  rescission  or  setting  aside  of  contracts  on  the 
ground  of  fraud,  see,  supra,  §§  20-5S. 

i  Texas  &  P.  Ry.  Co.  v.  Jowers  (Tex.  Civ.  App.)  110  S.  W.  946. 

3  Larsson  v.  Metropolitan  Stock  Elxchange,  200  Mass.  367  86  N  E 
940. 

^  Anthony  v.  r>ay,  52  How,  Prac.  (N.  Y.)  35. 
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known  of  their  existence,  he  would  not  have  assented  to  the 
settlement  proposed. ' 

False  and  fraudulent  representations  in  regard  to  ma- 
terial matters  of  fact  will  also  be  sufficient  cause  for  avoid- 
ing a  release  or  compromise.  But  to  have  this  effect,  it  is 
necessary,  in  general,  that  the  party  making  the  represen- 
tations should  have  known  them  to  be  false,  or  else  should 
have  made  his  statements  recklessly  and  without  any 
knowledge  on  the  subject,  that  he  should  have  intended  the 
releasor  to  rely  on  them  and  be  persuaded  by  them,  and 
that  the  releasor  did  in  fact  rely  on  the  statements  and  al- 
low them  to  influence  his  decision,  and  that  he  has  conse- 
quently suffered  damage  or  been  placed  in  a  disadvanta- 
geous situation."  But  it  has  been  said  that,  to  set  aside  a 
release  obtained  by  means  of  fraudulent  misrepresentations, 
it  is  not  necessary  to  show  that  the  party  imposed  upon  im- 
plicitly believed  such  statements  or  placed  unquestioning 
reliance  upon  them.'  An  illustration  of  the  application  of 
these  rules  may  be  seen  in  the  case  where  a  person  holding 
a  valid  claim  or  a  judgment  against  another  is  induced  to 
compromise  on  the  basis  of  receiving  less  than  its  face  val- 
ue by  the  false  representations  of  the  debtor  as  to  his  own 
insolvency  or  embarrassed  circumstances,  as  to  the  impos- 
sibility of  collecting  the  amount  by  process  of  law,  or  as  to 
the  existence  of  a  sole  or  inadequate  fund  out  of  which  the 
claim  could  be  satisfied.  If  the  creditor  relies  on  such 
statements  and  is  deceived  by  them,  and  afterwards  dis- 
covers that  he  has  been  tricked,  he  may  repudiate  his  agree- 


5  Dambman  v.  Schulting,  54  How.  Prac.  (N.  Y.)  2S9 ;  Earnhardt 
V.  Smith,  86  N.  C.  473 ;  Clark  v.  Taylor,  68  Iowa,  519,  27  N.  W.  493 ; 
Purslow  V.  Jackson,  93  Iowa,  694,  62  N.  W.  12 ;  Haviland  v.  Willets, 
141  N.  Y.  35,  35  N.  E.  958;  Carter  v.  Connell,  1  Whart.  (Pa.)  392. 
As  to  the  right  of  rescission  on  the  ground  of  fraudulent  conceal- 
ment, in  general,  see,  supi'a,  §§  58-67. 

6  Wagner  v.  National  Life  Ins.  Co.,  90  Fed.  395,  33  C.  C.  A.  121 ; 
Nielsen  v.  Portland  Gas  &  Coke  Co.  (Or.)  147  Pac.  554 ;  St.  Louis  & 
S.  F.  R.  Co.  V.  Reed,  37  Okl.  350,  132  Pac.  355 ;  Bessey  y.  Minneapo- 
lis, St.  P.  &  S.  S.  M.  Ry.  Co.,  154  Wis.  334,  141  N.  W.  244.  For  the 
general  principles  governing  the  rescission  of  contracts  on  the  ground 
of  fraudulent  representations,  see,  supra,  §§  68-126. 

7  Peterson  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  38  Minn.  511,  39  N.  W. 
485. 
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ment  of  compromise  and  settlement  or  have  it  set  aside. ^ 
But  in  a  case  in  New  York,  where  it  appeared  that  the 
plaintiff  had  a  valid  claim  against  the  defendant,  and  the 
latter  sent  his  agent,  with  authority  and  instructions  to 
"make  the  best  settlement  possible"  of  plaintiff's  claim,  not 
to  exceed  $2,000,  and  the  agent  represented  that  his  princi- 
pal would  not  pay  any  more  than  $325,  and  succeeded  in 
effecting  a  settlement  with  the  plaintiff  for  that  amount, 
but  reported  to  his  principal  a  settlement  for  $1,875,  and 
collected  that  amount  from  him  and  kept  the  difference,  it 
was  held  that  there  was  no  such  fraud  committed  as  would 
give  the  plaintiff  a  right  of  action  against  the  defendant.' 
Mistake  is  another  sufficient  ground  in  law  for  annulling 
or  repudiating  a  release  given  under  its  influence.  But  it 
must  be  a  mistake  as  to  an  existing  and  material  fact,  and 
it  must  either  be  a  mutual  mistake,  or,  if  existing  on  the 
part  of  the  releasor  only,  it  must  have  been  known  to  and 
taken  advantage  of  by  the  other  party. ^°  Thus,  in  a  case 
where  the  releasor  understood  that  he  was  receiving  com- 
pensation only  for  the  expenses  of  his  illness  and  his  loss 
of  time,  while  the  releasee  understood  that  it  was  a  settle- 
ment in  full,  and  the  circumstances  were  such  as  to  excuse 
the  releasor  for  failing  to  read  the  document  before  signing 
it,  it  was  held  that  the  release  was  voidable  for  mistake. ^'■ 
So,  a  husband,  having  signed  a  release  for  injuries  to  his 

8  Gordon  v.  Maas,  190  N.  Y.  539,  83  N.  E.  1125 ;  Cox  v.  Stillman, 
132  App.  Div.  433,  116  N.  T.  Supp.  931 ;  Kley  v.  Healy,  127  N.  T. 
555,  28  N.  E.  593.  But  compare  Putnam  v.  Boyer,  173  Mo.  App.  394, 
158  S.  W.  861. 

0  Sloat  V.  New  York  Cent.  c&  H.  R.  R,  Co.,  142  App.  Div.  234,  126 
N.  Y.  Supp.  1059. 

locieere  v.  Cleere,  82  Ala.  581,  3  South.  107,  60  Am.  Rep.  750; 
Birmingham  Railway,  Light  &  Power  Co.  v.  Jordan,  170  Ala.  530, 
54  South.  280 ;  Chapman  v.  Allen,  56  Conn.  152,  14  Atl.  780 ;  Rauen 
V.  Prudential  Ins.  Co.,  129  Iowa,  725,  106  N.  W.  198 ;  Reddin-ton  v. 
Blue,  168  Iowa,  34,  149  N.  W.  933;  Ilorwitz  v.  Forbes  (Md.)  22  Atl. 
207;  Curley  v.  Harris,  11  Allen  (Mas-s.)  112;  O'Donnell  v.  Clinton, 
145  Ttlass.  461,  14  N.  E.  747;  Kirchner  v.  New  Home  Sewing  Ma- 
chine Co.,  135  N.  Y.  182,  31  N.  E.  1104 ;  Dominlcis  v.  United  States 
Casualty  Co.,  132  App.  Div.  553,  116  N.  Y.  Supp.  975 ;  Meineclie  v. 
S^veet,  106  Wis.  21,  81  N.  W.  986.  Mistake  as  a  ground  for  rescis- 
sion of  contract  in  general,  see,  supra,  §§  127-155. 

11  Union  Pac.  R.  Co.  v.  Harris,  158  U.  S.  326,  15  Sup.  Ct.  843,  39 
L.  Ed.  1003. 
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wife  as  a  party,  instead  of  merely  as  a  witness  as  he  in- 
tended, was  held  entitled  to  have  the  instrument  reformed, 
on  defendant's  pleading  it  as  a  defense  to  his  action  for  the 
loss  of  his  wife's  services. ^^  Again,  if  the  mistake  of  the 
releasor  in  supposing  that  he  is  releasing  only  a  minor 
claim  or  incidental  matter  of  expense,  whereas  the  release 
is  actually  a  settlement  in  full,  was  induced  by  the  false 
representations  or  fraud  of  the  releasee  or  his  agent,  it  is 
no  bar  to  a  suit  for  damages.^'  But  where  a  paper  is  ex- 
ecuted with  full  knowledge  that  it  is  a  general  release  of  all 
differences  between  the  parties,  it  will  not  afterwards  be 
restricted  merely  because  the  party  giving  it  claims  to  have 
discovered  other  causes  of  action  of  which  he  was  not 
aware  when  he  executed  it.^*  And  where  the  parties  ex- 
ecuted mutual  releases,  and  the  defendant  surrendered  to 
the  plaintiff  a  note  made  by  the  latter,  it  was  held  that  the 
plaintiff  should  not  be  permitted  to  avoid  the  effect  of  the 
settlement  by  showing  that  he  labored  under  a  mistake  as 
to  the  amount  of  his  account.^ ^ 

Again,  a  release  obtained  by  the  exertion  of  duress  is 
voidable  and  may  be  repudiated.^"  And  if  the  consideration 
for  a  release  is  inadequate,  a  court  of  equity,  in  determining 
whether  it  should  be  set  aside,  will  consider  threats  made 
to  induce  its  execution,  as  well  as  the  necessities  of  the 
party  executing  it,  the  condition  of  his  mind  and  health, 
and  all  other  circumstances  tending  to  show  the  overcom- 
ing of  his  free  will  and  choice.^'  But  to  invalidate  an  in- 
strument of  this  kind,  the  pressure  exerted  upon  the  re- 

12  Tate  V.  Wabasi  R.  Co.,  159  Mo.  App.  475,  141  S.  W.  459. 

13  Chicago,  R.  I.  &  P.  Ry.  Oo.  v.  Lewis,  109  111.  120 ;  National 
Syrup  Co.  V.  Carlson,  47  111.  App.  178. 

14  Duff  V.  Hutchinson,  57  Hun,  152,  10  N.  Y.  Supp.  857. 

15  Blaokmer  v.  Wright,  12  Vt.  377. 

leKelsey  v.  Hobby,  16  Pet.  269,  10  L.  Ed.  961;  Harris  v.  Louis- 
ville, N.  O.  &  T.  R.  Co.  (C.  C.)  35  Fed.  116 ;  Mitchell  v.  Pratt,  Taney, 
448,  Fed.  Cas.  No.  9,668;  Spaids  v.  Barrett,  57  111.  289,  11  Am.  Rep. 
10;  Watkins  v.  Baird,  6  Mass.  506,  4  Am.  Dec.  170;  Weiser  v. 
Welch,  112  Mich.  131,  70  N.  W.  438 ;  Guilleaume  v.  Rowe,  48  N.  Y. 
Super.  Ct.  169;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Barnett  (Tex.  Oiv. 
App.)  44  S.  W.  20;  Harris  v.  Cary,  112  Va.  362,  71  S.  E.  551,  Ann. 
Cas.  1913A,  13.50.  For  general  principles  governing  the  rescission  of 
contracts  on  the  ground  of  duress,  see,  supra,  §§  226-230. 

17  Bonney  v.  Bonney,  141  111.  App.  476. 
Black  Resc. — 61 
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leaser  must  have  been  so  great  and  so  effective  as  to  de- 
stroy his  power  of  free  action  and  constrain  him  against  his 
choice  to  register  the  wfill  of  another.  Thus,  in  a  case  where 
a  wife,  when  about  to  start  for  the  trial  of  a  divorce  suit 
against  her  husband,  was  told  that  unless  she  signed  a  re- 
lease of  a  certain  claim  her  husband  would  attempt  in  the 
divorce  action  to  take  her  children  from  her,  and  after  read- 
ing the  release  and  understanding  its  legal  import,  she 
signed  it  freely  and  voluntarily,  being  perfectly  sane  at  the 
time,  it  was  held  that  she  could  not  thereafter  claim  that 
she  signed  it  under  duress,  because,  as  observed  by  the 
court,  one  who,  while  in  his  right  mind  and  in  full  control 
of  his  faculties,  and  who  understands  what  he  is  doing, 
signs  a  paper,  knowing  that  he  has  full  power  to  give  or 
refuse  his  signature,  cannot  be  said  to  sign  it  under  du- 
ress.'^^  For  similar  reasons,  and  under  like  conditions,  a 
release  obtained  from  a  person  by  the  exertion  of  undue 
influence  upon  him  is  not  binding."^"  And  without  making 
out  a  case  of  technical  duress  or  undue  influence,  it  is  held 
that  a  release  obtained  from  one  who,  by  reason  of  inex- 
perience or  weakness  of  body  or  mind,  or  the  lack  of  inde- 
pendent counsel,  is  not  in  condition  to  deal  on  equal  terms 
with  the  party  seeking  the  release,  will  be  scrutinized  with 
care,  and  will  be  set  aside  if  there  was  anything  unfair  in 
the  means  by  which  it  was  procured,^"  and  that  ignorance 
of  his  rights  on  the  part  of  the  releasor,  combined  with 
gross  inadequacy  of  consideration,  will  be  sufficient  to 
avoid  the  release. ^^  Thus,  a  release  given  by  a  seaman,  on 
receipt  of  such  wages  as  the  master  of  the  vessel  allows 
him,  may  always  be  inquired  into  and  will  not  prevent  the 
recovery  of  the  sum  legally  due,  and  may  be  set  aside  if 
shown  to  have  been  obtained  by  duress,  fraud,  mistake,  or 
imposition  upon  the  ignorance  of  the  seaman. ^^     Again,  a 

18  Bonney  v.  Bonney,  237  111.  452,  SO  N.  E.  104S. 

19  Wellborn  v.  Rogers,  24  Gii.  OriS ;  In  re  Kockey's  Estate,  155  Pa. 
453,  2C  Atl.  656 ;  Traphagen's  Ex'r  v.  Voorhees,  44  N.  J.  Eq.  21,  12 
Atl.  805. 

20  Kelly  V.  Chicago,  R.  I.  &  P.  R.  Co.,  138  Iowa,  273,  114  N.  W.  536, 
128  Am.  St.  Rep.   195. 

21  Byers  v.  Nashville,  C.  &  St.  L.  R.  Co.,  94  Tenn.  345,  29  S.  W.  128. 

22  The  Topsy  (D.  C.)  44  Fed.  631. 
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release  given  by  an  infant  during  his  minority  may  be  re- 
pudiated,^" and  one  executed  by  a  person  having  no  au- 
thority to  represent  the  real  owner  of  the  claim,  and  with- 
out the  latter's  knowledge  or  ratification.^*  And  when  a 
receipt  contains  stipulations  amounting  to  a  contract,  it  is 
governed  by  the  law  of  contracts,  and  may  be  rescinded  or 
avoided  in  like  circumstances  and  for  similar  causes. ^^ 

§  383.  Misreading  or  Misrepresenting  Instrument. — 
Where  a  person  signs  a  release  in  ignorance  of  its  nature 
or  contents,  or  supposing  it  to  be  a  paper  of  a  different  sort, 
and  the  mistake  is  induced  by  the  act  of  the  other  party  or 
his  agent  or  representative,  in  misreading  the  paper  to  the 
releasor  or  in  misrepresenting  its  character  or  terms,  it  is 
a  fraud  which  will  be  sufficient  to  justify  the  repudiation 
or  avoidance  of  the  release,-"  provided  that  the  releasor  was 
not  chargeable  with  negligence  in  failing  to  secure  exact 
information  as  to  the  nature  and  effect  of  the  instrument, 
which  question  is  discussed  in  the  next  succeeding  sections. 
Thus,  for  example,  a  release  of  damages  for  personal  inju- 
ries is  voidable  for  fraud  (and  will  not  bar  an  action  on  the 
claim),  when  it  was  signed  in  justifiable  reliance  on  false 
representations  that  it  was  merely  a  receipt  for  money 
then  paid,  that  is,  when  the  party  signing  it  was  prevented 
from  reading  and  understanding  it  for  himself  by  his  physi- 
cal or  mental  condition  at  the  time,  by  his  illiteracy,  or  by 
any   fraudulent   contrivance   of  the   other  party. ^'     Thus, 

23  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Higgins,  44  Ark.  293 ;  Born  v. 
Chicago  City  Ry.  Co.,  159  111.  App.  5S5;  Lansing  v.  Michigan  Cent. 
R.  Co.,  126  Mich.  663,  86  N.  W.  147,  86  Am.  St.  Rep.  567.  And  see, 
supra,  §§  294,  307. 

24  Lincoln  University  v.  Richardson,  11  Colo.  App.  151,  52  Pac.  682. 
2  5Krutz  V.  Craig,  53  Ind.  561. 

26  Drobney  v.  Lukens  Iron  &  Steel  Co.,  204  Fed.  11,  122  C.  O.  A. 
325;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Morgan  (Ark.)  171  S.  W.  1187; 
Baltimore  &  O.  R.  Co.  v.  Morgan,  35  App.  D.  C.  195;  Bahcock  v. 
Farwell,  245  111.  14,  91  N.  B.  683,  137  Am.  St.  Rep.  284,  19  Ann.  Cas. 
74 ;  New  Bell  Jellico  Coal  Co.  v.  Oxendine,  155  Kj.  840,  160  S.  W. 
737 ;  Smith  v.  Holyoke,  112  JIass.  517 ;  Herman  t.  P.  H.  Fitzgibbons 
Boiler  Co.,  136  App.  Div.  286,  120  N.  Y.  Supp.  1074 ;  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Green  (Tex.  Civ.  App.)  135  S.  W.  1031.  As  to  fraud  in 
misreading  instrument  or  misrepresenting  its  contents,  see,  supra, 
§§  56,  57. 

2  7  Chesapeake  &  O.  R.  Co.  v.  Howard,  14  App.  D.  C.  262  (affirmed, 
178  U.  S.  153,  20  Sup.  Ct.  880,  44  L.  Ed.  1015);    Larsson  v.  Metro- 
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where  a  claim  agent  obtained  the  claimant's  signature  to  a 
release  in  full  by  not  only  misrepresenting  it  as  a  mere  re- 
ceipt, but  by  folding  it  so  that  the  person  could  not  see 
what  he  was  signing,  and  holding  it  so  as  to  prevent  in- 
spection, it  was  held  voidable  for  fraud,  though  the  claim- 
ant could  read  and  was  in  full  possession  of  his  senses. ^^ 
So,  where  an  injured  person  was  questioned  about  the  ac- 
cident and  his  answers  taken  down  in  writing,  and  he  sup- 
posed that  the  paper  which  he  was  asked  to  sign  contained 
nothing  else  but  a  summary  of  his  statement,  whereas  it 
really  embodied  a  general  release  of  damages,  it  was  held 
that  he  was  not  bound  by  it.""  But  the  mere  fact  that  a 
party  signing  a  release  supposed  it  to  be  a  receipt,  the  mis- 
take being  entirely  his  own,  is  not  sufficient  to  invalidate 
the  instrument,  unless  he  had  reasonable  grounds  for  such 
supposition.^"  And  so,  where  a  person  injured  in  a  rail- 
road accident  signed  a  release  purporting  to  be  in  settle- 
ment of  all  claims  for  personal  injuries,  and  there  was  no 
confidential  relation  between  the  releasor  and  the  person 
obtaining  the  release,  and  the  releasor  admitted  that  he 
knew  that  it  was  in  settlement  of  some  kind  of  claim  of 
some  nature,  it  was  held  to  bar  a  recovery  of  damages.'^ 
And  it  is  ruled  that  a  misrepresentation  as  to  the  legal  ef- 
fect of  a  release  of  a  claim  for  damages  will  not  avoid  the 
instrument.''' 

§  384.     Want  of  Care  and  Prudence  on  Part  of  Releasor. 

As  a  general  rule,  one  who  has  ample  time  and  opportunity 
to  read  a  release  which  he  is  asked  to  sign,  and  has  the  ca- 
pacity to  read  and  understand  it,  and  who  negligently  and 

politan  Stock  Exchange,  200  Mass.  :^G7,  86  N.  E.  940 ;  Cleary  v.  Mu- 
nicipal Electric  Light  Co.,  65  Htm,  (;;21,  19  N.  Y.  Supp.  951 ;  McCall 
V.  Toxaway  Tanning  Co.,  152  N.  O.  648,  68  S.  B.  1.36;  Louisville  & 
N.  R.  Co.  V.  Crutcher,  WS  Ky.  381,  122  S.  W.  191;  Chicago,  R.  I. 
&  G.  Ry.  Co.  V.  Green  (Tex.  Civ.  App.)  135  S.  W.  1031;  Gillespie  v. 
Collier,  224  Fed.  298,  l:',9  C.  C.  A.  534. 

2  8  Roberts   v.   Colorado   Springs   &   I.  Ey.   Co.,  45  Colo.   188,   101 
Pac.  59. 

2»  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ehlert,  25  Ohio  Cir.  Ct.  R.  37. 
so  Schmidt  v.  Herfurth,  28  N.  Y.  Super.  Ct.  124. 
31  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Coltrane,  80  Kan.  317,  102  Tac. 
835. 

3  2  Jackson  v.  Pennsylvania  R.  Co.,  G9  N.  J.  Lav7,  79,  5^4  Atl.  532. 
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without  a  good  excuse  omits  to  inform  himself  of  its  exact 
contents,  cannot  afterwards  repudiate  it  on  the  ground  that 
he  made  a  mistake  or  was  misinformed  as  to  its  nature  or 
as  to  the  particular  claims  which  it  purported  to  release, 
no  fraud  having  been  practised  upon  him.'"  Thus,  for  in- 
stance, where  the  releasor  is  able  to  read,  but  signs  the  re- 
lease without  reading  it,  after  it  has  been  read  over  to  him 
rapidly  and  indistinctly,  he  cannot  avoid  it  for  fraud,  al- 
though he  actually  supposed  it  to  be  merely  a  receipt  for 
money,  the  instrument  itself  stating  in  capital  letters  at  the 
beginning  that  it  was  a  release  of  all  claims,  so  that  he 
could  hardly  have  failed  to  understand  it  if  he  had  even 
glanced  at  it."*  But  where  a  person  relies  upon  false  repre- 
sentations as  to  the  nature  or  terms  of  a  release,  it  may  be 
a  sufficient  excuse  for  his  failure  to  read  it  before  signing 
that  it  was  too  dark  in  the  room  to  see  to  read,"'  or  that  he 
was  stupefied  by  opiates  administered  to  relieve  the  pain 
he  was  suffering,""  or  dazed  and  incapable  of  understand- 


3  3  Heck  V.  Missouri  Pac.  Ry.  Co.  (C.  O.)  147  Fed.  775;  Wagner  v. 
National  Life  Ins.  Co.,  90  Fed.  395,  33  O.  C.  A.  121;  Earlier  v. 
Nortliem  Pac.  B.  Co.  (C.  C.)  65  Fed.  460;  Jossey  v.  Georgia  South- 
ern &  F.  Ry.  Co.,  109  Ga.  439,  34  S.  E.  664 ;  Turner  v.  Manufacturer's 
&  Consumer's  Coal  Co.,  254  111.  187,  98  N.  E.  234;  Phares  v.  Lake 
Shore  &  M.  S.  R.  Co.,  20  Ind.  App.  54,  50  N.  E.  306;  Gipe  v.  Pitts- 
burgh, C,  C.  &  St  L.  R.  Co.,  41  Ind.  App.  156,  82  N.  E.  471;  Wal- 
lace V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  67  Iowa,  547,  25  N.  W.  772 ; 
Jenkins  v.  Clyde  Coal  Co.,  82  Iowa,  618,  48  N.  W.  970;  Piatt  v. 
American  Cement  Plaster  Co.,  169  Iowa,  330,  151  N.  W.  403 ;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Vanordstrand,  67  Kan.  386,  73  Pac.  113; 
Squires  v.  Amherst,  145  Mass.  192,  13  N.  B.  609 ;  Powell  v.  Adams, 
98  Mo.  598,  12  S.  W.  295 ;  Thompson  v.  Kansas  City  Western  Ry. 
Co.,  142  Uo.  App.  234,  125  S.  W.  1190;  Aderholt  T.  Seaboard  Air 
Line  Ry.,  152  N.  C.  411,  67  S.  E.  97S ;  Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Williams,  37  Tex.  Civ.  App.  198,  83  S.  W.  248 ;  Rutherford  v.  Ruth- 
erford, 55  W.  Va.  56,  47  S.  B.  240.  For  a  general  discussion  of  the 
consequences  of  signing  a  document  without  readins  it,  see,  supra, 
§§  52-56.  An  employer  who  pays  money  to  an  injured  servant  and 
takes  the  latter's  release  of  his  claim  for  damages  is  under  no  obli- 
gation to  tell  the  servant  that  he  ought  to  employ  an  attorney  or 
some  one  able  to  give  him  business  advice.  Ingram  v.  Carlton  Lum- 
ber Co.  (Or.)  152  Pac.  256. 

34  Hartley  v.  Chicago  &  A.  R.  Co.,  214  111.  78,  73  N.  E.  39a 

3  5  Robertson  v.  George  A.  Fuller  Const.  Co.,  115  Mo.  App.  456,  92 
S.  W.  130. 

36  Union  Pacific  Ry.  Co.  v.  Harris,  63  Fed.  800,  12  C.  O.  A.  598. 
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ing  and  thinking  clearly/''  or  in  a  highly  nervous  and  ex- 
cited condition  and  suffering  much  pain  as  the  result  of 
the  accident.^*  And  some  cases  maintain  the  rule  that 
where  the  responsible  person  or  his  agent  tells  the  injured 
party  that  the  paper  he  is  asked  to  sign  is  a  discharge  from 
the  hospital  to  which  he  was  sent  by  the  person  responsible 
for  his  injury,  whereas  in  reality  it  is  a  release  of  his  claim 
for  damages,  this  is  a  positive  misrepresentation  of  fact, 
and  the  releasee  cannot  avail  himself  of  the  releasor's  neg- 
ligence in  signing  the  paper  without  reading  it.^° 

§  385.  Same;  Inability  of  Releasor  to  Read  or  Under- 
stand.— According  to  some  of  the  decisions,  if  a  person 
who  is  asked  to  execute  a  release  is  illiterate,  or  cannot  un- 
derstand the  English  language,  he  must  be  made  fully  to 
understand  the  nature  and  terms  of  the  instrument  submit- 
ted for  his  signature.  It  must  be  correctly  read  over  to 
him  or  its  purport  and  terms  must  be  correctly  explained. 
And  if  he  is  in  any  way  misled  or  deceived,  the  release 
cannot  stand.*"  But  according  to  a  more  severe  rule  en- 
forced by  some  of  the  courts,  if  one  about  to  execute  a  re- 
lease cannot  read  it,  it  is  as  much  his  duty  to  procure  some 
reliable  person  to  read  and  explain  it  to  him  before  he  signs 
it  as  it  would  be  to  read  it  himself  if  he  were  able  to  do  so, 
and  his  failure  to  obtain  a  reading  and  explanation  of  it  is 
such  gross  negligence  as  will  estop  him  from  repudiating 
it  on  the  ground  that  he  was  ignorant  of  its  contents.*^ 
But  the  courts  have  not  generally  been  astute  to  enforce  so 
harsh  a  rule,  and  it  has  been  held  a  sufficient  excuse  for  the 
failure  to  procure  a  third  person  to  read  over  the  instru- 

37  Bliss  V.  New  York  Cent.  &  H.  E.  R.  Co.,  160  Mass.  447,  36  N.  E. 
65,  39  Am.  St.  Rep.  .504. 

3  8  Baltimore  &  O.  R.  Co.  v.  Morgan,  35  App.  D.  C.  105. 

30  Internatidiial  &  G.  N.  R.  Co.  v.  Harris  (Tex.  Civ.  App.)  65  S.  W. 
8S5. 

loSchus  V.  Powers- Simpson  Co.,  85  Minn.  447,  89  N.  W.  68,  69 
L.  R.  A.  887;  Rosenberg  v.  Doe,  14S  JIass.  5r;0,  20  N.  E.  176;  Gil- 
christ V.  Manning,  54  Midi.  210,  19  N.  W.  0.10 ;  Douda  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  141  Iowa,  82,  119  N.  W.  272.  For  the  general  rules 
as.  to  illiteracy  as  an  excuse  for  not  reading  or  understanding  a  con- 
tract, see,  supra,  §§  53,  125. 

*i  Chicago,  St.  P.,  JI.  &  O.  Ry.  Co.  v.  Belliwith,  83  Fed.  437,  28  C. 
C.  A.  358;    Gladish  v.  Pennsylvania  Co.,  107  Fed.  61,  46  C.  C.  A.  150. 
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ment  to  the  releasor  that  there  was  no  one  present  compe- 
tent to  do  it  except  the  agents  of  the  releasee.''^  And  if  an 
agent  or  representative  of  the  releasee  assumes  to  read  the 
document  to  the  releasor,  he  is  bound  to  the  duty  of  com- 
pleteness and  entire  good  faith  in  the  performance  of  his 
task,  and  the  releasor  has  the  right  to  rely  on  him  implicit- 
ly, and  may  repudiate  the  release  if  in  any  way  deceived 
or  duped. *^  Substantially  the  same  rules  apply  in  cases 
where  the  inability  to  read  the  document  is  caused  by  per- 
manently or  temporarily  defective  eyesight.**  But  the  fact 
that  the  plaintiff  in  an  action  for  personal  injuries  had  not 
fully  recovered,  and  could  not  read  or  write,  and  that  his  at- 
torney was  not  present  and  had  no  knowledge  of  a  settle- 
ment voluntarily  made  with  the  defendant's  agent,  will 
not  be  sufficient  to  warrant  the  setting  aside  of  such  settle- 
ment, where  the  plaintiff  purposely  concealed  it  from  his 
attorney.*^  Where  the  person  concerned  is  of  foreign 
birth  and  does  not  speak  or  understand  English,  an  inter- 
preter should  be  employed  to  read  and  explain  the  release 
to  him.  And  the  rule  is  that  if  due  care  is  used  in  the  se- 
lection of  such  an  interpreter,  and  every  effort  is  made  to 
explain  matters  to  the  claimant  fully,  and  he  apparently 
comprehends  and  agrees  to  all  that  is  said  and  done,  his 
misunderstanding  of  the  situation,  unknown  to  and  not 
due  to  any  fault,  fraud,  or  collusion  of  the  other  party,  will 
not  be  chargeable  to  the  latter.*"  But  if  the  releasee  calls 
in  an  interpreter  of  his  own  selection,  though  he  is  not  ob- 
jected to,  such  interpreter  becomes  the  agent  of  the  re- 
leasee, and  if  the  purport  of  the  instrument  is  not  fully  ex- 
plained to  the  releasor,  either  because  it  is  not  adequately 


4  2  Indiana,  D.  &  W.  E.  Co.  v.  Fowler,  201  111.  152,  66  N.  E.  394,  94 
Am.  St.  Rep.  158. 

*3  Great  Northern  Ky.  Co.  v.  Kaslschke,  104  Fed.  440,  43  C.  C.  A. 
626. 

**  Anderson  v.  Meyer  Bros.  Drug  Co.,  149  Mo.  App.  554,  130  S.  W. 
829.    And  see,  supra,  §§  54,  125. 

4  6  Mosby  V.  Cleveland  St.  Ey.  Co.,  15  Ohio  Clr.  Ct.  E.  501. 

46  Blossi  V.  Chicago  &  N.  W.  Ey.  Co.,  144  Iowa,  697,  123  N.  W.  360, 
26  L.  E.  A.  (N.  S.)  255;  Demark  v.  Milwaukee  El.  Ey.  &  Light  Co., 
142  Wis.  624,  126  N.  W.  13.  As  to  the  employment  of  interpreters,  in 
general,  see,  supra,  §  53. 
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stated  to  the  interpreter,  or  because  the  latter  does  not  cor- 
rectly repeat  it,  the  release  is  not  binding.*' 

§  385.  Representations  as  to  Existence  of  Cause  of  Ac- 
tion.— It  is  a  general  rule  that  a  release  cannot  be  avoided 
by  showing  that  it  was  executed  in  reliance  upon  the  as- 
surances of  the  other  party  that  the  claim  in  question  could 
not  be  enforced  at  law,  that  the  releasor  had  no  cause  of 
action,  or  that  he  could  recover  nothing  in  a  law  suit.  Such 
statements  are  no  more  than  expressions  of  opinion  or 
representations  as  to  matters  of  law,  upon  which  the  re- 
leasor is  not  legally  justified  in  placing  any  reliance.''^  And 
a  party  negotiating  for  a  settlement  has  no  right  to  overlook 
the  hostile  position  of  the  attorney  for  the  other  party  nor 
to  expect  advice  from  him.*^  So  also,  one  who  is  trying  to 
settle  a  claim  against  him  for  damages  will  not  be  held  to 
any  stricter  rule  of  honesty  in  his  statements  as  to  the  de- 
lays and  disadvantages  of  a  law  suit,  and  the  small  amount 
the  claimant  might  receive  even  out  of  a  substantial  verdict, 
than  one  would  in  depreciating  the  value  of  merchandise 
in  a  negotiation  for  the  purchase  of  it.'*"  Still,  where  the 
consideration  given  is  grossly  inadequate,  the  relative  sit- 
uation and  mental  capacity  of  the  parties  may  be  taken 
into  account,  and  equity  may  be  induced  to  give  relief  in  a 
case  of  plain  imposition  and  unfairness.  Thus,  in  a  case 
in  New  Jersey,  the  releasor  was  much  prostrated  by  the 
recent  death  of  her  husband,  who  was  killed  in  an  accident 
for  which  the  defendant  corporation  was  liable.  She  was 
not  of  very  strong  mind  and  had  no  experience  in  such  mat- 
ters, and  the  defendant's  agent  and  attorney,  who  was  very 
shrewd  and  capable,  induced  her  to   execute  a  release  of 


47  Burik  V.  Dundee  Woolen  Co.,  66  N.  j.  Law,  420,  49  Atl.  442; 
Savage  v.  Chicago  &  J.  Ey.  Co.,  142  111.  App.  :_M2. 

■18  Valley  v.  Boston  &  M.  R.  Co.,  103  Me.  106,  68  Atl.  635;  ^tna 
Ins.  Co.  V.  Reed,  33  Ohio  St.  283 ;  Johnson  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  107  Iowa,  1,  77  Jv.  W.  476.  When  representations  as  to  matters 
of  law  are  ground  for  rescission  of  contracts  in  general,  see,  supra, 
§71. 

■to  Lewless  v.  Detroit,  G.  H.  &  M.  Ry.  Co.,  65  Mich.  292,  32  N.  W. 
790. 

60  Kane  v.  Chester  Traction  Co.,  186  Pa.  145,  40  Atl.  320,  65  Am. 
St.  Rep.  846. 
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damages  for  her  husband's  death  for  a  trifling  considera- 
tion, by  telling  her  that  she  had  no  cause  of  action  against 
the  defendant,  and  that  if  any  one  was  liable  it  was  another 
corporation.  And  it  was  held  that  the  release  should  be 
canceled.'^ 

§  387.  Promises  and  Representations  as  to  Future 
Events. — As  a  general  rule,  promises,  though  they  are  not 
redeemed,  and  promissory  representations  as  to  the  future, 
though  they  are  not  justified  by  the  actual  course  of  events, 
do  not  constitute  legal  fraud  such  as  to  warrant  the  rescis- 
sion of  contracts  entered  into  in  reliance  upon  them,  unless, 
perhaps,  where  a  promise  is  given  with  a  secret  intention 
not  to  keep  it,  or  a  prediction  is  made  with  certain  knowl- 
edge that  it  will  not  be  fulfilled. ^^  This  principle  applies 
in  the  case  of  releases  and  settlements  of  claims.  Thus,  if 
an  injured  employe  relies  upon  a  statement  made  to  him  by 
the  employer  or  his  agent  that  he  will  be  well  in  a  short 
time,  and  that  he  will  not  be  disabled  by  his  injuries,  and 
releases  his  claim  for  damages  for  a  small  sum,  he  will  not 
be  able  to  avoid  the  effect  of  the  release  by  showing  the 
untruth  of  what  was  said  to  him,  for  it  was  merely  an  ex- 
pression of  opinion  as  to  the  future,  and  not  a  fraudulent 
representation."*  So,  a  release  of  a  cause  of  action  for 
damages  for  injuries  to  persons  and  property  caused  by 
noxious  gases  from  defendant's  factory  will  bind  the  re- 
leasor, though  given  under  erroneous  advice,  or  an  error 
of  judgment,  as  to  its  future  effects.^*  But  where  a  prom- 
ise to  do  an  act  in  the  future  implies  an  existing  intention, 
and  no  such  intention  is  actually  entertained,  and  the  prom- 
isor falsely  induces  the  promisee  to  rely  on  the  existence 
of  such  intention,  such  conduct  may  constitute  legal  fraud, 
invalidating  a  release  obtained  by  such  promise. °^     This 

El  Conner  v.  Dundee  Chemical  Works  (N.  J.)  17  Atl.  975.  And  see 
Woods  V.  Wikstrom,  67  Or.  581,  135  Pac.  192. 

6  2  See,  supra,  §§  89,  90. 

5  3  Douda  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  141  Iowa,  82,  119  N.  W. 
272.  But  compare  Edmunds  v.  Southern  Pac.  Co.,  18  Cal.  App.  532, 
123  Pac.  811. 

5*  Kennerty  v.  Etiwan  Phosphate  Co.,  17  S.  C.  411,  43  Am.  Rep. 
607. 

5  5  Cox  V.  Edwards,  120  Minn.  512,  139  N.  W.  1070;  Comstock  v. 
Livingston,  210  Mass.  581,  97  N.  E.  106. 
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rule  is  applied,  for  instance,  where  a  release  of  an  employe's 
claim  for  damages  for  personal  injuries  is  induced  by  a 
promise  of  future  employment  for  him,  given  in  bad  faith 
and  with  no  intention  of  keeping  it.^" 

§  388.  Mental  and  Physical  Condition  of  Releasor. — If 
a  release  is  obtained  from  a  party  at  a  time  when  his  health, 
physical  condition,  or  state  of  mind  is  such  that  he  cannot 
have  a  clear  and  intelligent  understanding  of  what  he  is 
doing,  or  a  power  of  free  choice  in  regard  to  it,  or  an  appre- 
ciation of  the  consequences  of  his  act,  the  release  is  void- 
able and  may  be  repudiated. ^^  Thus,  a  release  given  by  a 
person  while  he  is  insane,  or  at  a  time  when  his  mental 
capacity  is  so  far  impaired  that  he  has  not  sufficient  in- 
telligence to  understand  the  nature  and  effect  of  his  act 
in  signing  it,  may  be  set  aside  and  will  constitute  no  bar  to 
an  action  on  the  claim, '^^  though  perhaps  this  rule  may  de- 
pend in  some  cases  on  the  question  whether  the  other  party 
to  the  transaction  had  knowledge,  actual  or  constructive, 
of  the  mental  incompetence. ""  And  the  same  principle  ap- 
plies to  a  release,  compromise,  or  settlement  obtained  by 
taking  advantage  of  the  party  while  he  was  incapacitated 
from  acting  freely  and  intelligently  by  reason  of  alcoholic 
intoxication.^"    So  also,  it  is  a  fraud,  justifying  the  repudia- 

6  6  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Skeen  (Tex.  Civ.  App.)  174  S.  W. 
655;    Smith  v.  St.  Louis  &  S.  F.  R.  Co.,  95  Kan.  451,  148  Rac.  750. 

5  T  Union  Rac.  Ry.  Co.  v.  Harris,  6.3  Fed.  800,  12  C.  C.  A.  598  (af- 
firmed, 158  U.  S.  326,  15  Sup.  Ct.  84.3,  ::9  L.  Ed.  1003);  Union  Rac. 
Ry.  Co.  V.  Whitney,  198  Fed.  784,  117  C.  C.  A.  392;  Mahr  v.  Union 
Rac.  Ry.  Co.,  170  Fed.  699,  96  C.  C.  A.  19 ;  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Bearden,  107  Ark.  363,  155  S.  W.  409 ;  New  Rail  Jellico  Coal 
Co.  V.  Oxendine,  155  Ky.  840,  160  S.  W.  7.37;  Logan  v.  United  Rys. 
Co.,  166  Mo.  App.  490,  148  S.  W.  414;  Michalsky  v.  Centennial  Brew- 
ing Co.,  48  Jlont.  1,  1.34  Rac.  307. 

58Chickerlng  v.  Brooks,  61  Vt.  .554,  18  Atl.  144;  Texas  &  Rac.  Ry. 
Co.  V.  Crow,  3  Tex.  Civ.  App.  266,  22  S.  W.  028:  See  v.  Carbon 
Block  Coal  Co.,  1.59  Iowa,  413,  138  N.  W.  825,  141  N.  W.  1048; 
Ipock  V.  Atlantic  &  N.  C.  R.  Co.,  158  N.  C.  4-15,  74  S.  E.  352;  Mc- 
Kittrick  v.  Greenville  Traction  Co.,  84  S.  C.  275,  66  S.  B.  289.  In- 
sanity as  a  ground  for  rescission  in  general,  see,  supra,  §§  254-276. 
Test  of  mental  capacity,  see,  supra,  §  262. 

6  8  West  V.  Seaboard  Air  Line  Ry.  Co.,  154  N.  C.  24,  69  S.  E.  676. 
But  compare  Clark  v.  New  York,  N.  H.  &  I-I.  K.  Co.,  35  R.  I.  479,  87 
Atl.  206.    And  see,  supra,  §  257. 

6  0  Rbelan  v.  Gardner,  43  Cal.  306;    Murray  v.  Carlin,  67  111.  286; 
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tion  of  a  release  or  its  cancellation,  to  take  advantage  of  the 
condition  of  one  who  is  under  the  influence  of  opium  or 
other  narcotic  or  sedative  drugs,  and  is  so  far  dazed  or 
stupefied  by  their  effects  that  he  cannot  understand  or  rea- 
son about  what  he  is  doing." ^  And  in  fact  it  is  entirely  im- 
material in  this  connection  from  what  cause  the  mental 
incompetence  may  arise.  If  it  exists,  it  is  a  fraud  to  take 
advantage  of  it.  A  state  of  mind  such  as  to  render  the  per- 
son incapable  of  forming  an  intelligent  conception  of  the 
nature  and  consequences  of  his  acts,  in  a  business  sense, 
may  be  brought  about  by  physical  weakness,  shock,  pros- 
tration, nervous  exhaustion,  great  suffering  from  pain,  vio- 
lent excitement,  intense  emotion,  such  as  grief,  anxiety,  or 
fear,  or  other  such  causes ;  and  if  a  person  in  such  a  condi- 
tion is  induced  to  execute  a  release  of  a  valid  claim  for  an 
inadequate  consideration,  it  may  be  set  aside  on  the  ground 
of  fraud. "^  Thus,  a  release  obtained  from  an  injured  party 
while  he  was  sick  in  bed  and  suffering  from  such  injuries 
as  aft'ected  his  sight  and  made  him  dizzy  may  be  set  aside 
on  his  showing  that  he  did  not  know  to  what  it  related,  al- 
though there  was  no  actual  fraud. "^  So,  where  an  employ- 
er obtained  a  release  from  a  father  for  injuries  caused  by 
the  death  of  his  son  through  the  negligence  of  the  employer, 
at  a  time  when  the  father  was  prostrated  with  grief  over 
the  death  of  his  son,  it  was  held  that  it  constituted  a  legal 
fraud  upon  the  releasor's  rights. °^ 

Davis  V.  Thornley,  204  111.  266,  68  N.  E.  482 ;  Lang  v.  Ingalls  Zinc 
Co.  (Tenn.  Ch.  App.)  49  S.  W.  288.  Intoxication  as  ground  for  rescis- 
sion of  contracts  in  general,  see,  supra,  §§  277-2S2. 

61  Union  Pac.  Ry.  Co.  v.  Harris,  63  Fed.  800,  12  C.  C.  A.  598  (af- 
firmed, 158  V.  S.  326,  15  Sup.  Ot.  843,  39  L.  Ed.  1003) ;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Doyle,  18  Kan.  58;  Jones  v.  Alabama  &  V.  R.  Co., 
72  Miss.  22,  16  South.  379;  Alabama  &  V.  R.  Co.  v.  Jones,  73  Miss. 
110,  19  South.  105,  55  Am.  St.  Rep.  488;  Girard  v.  St.  Louis  Car 
Wheel  Co.,  46  Mo.  App.  79 ;  Barrett  v.  Lewiston,  B.  &  B.  St.  Ry.  Co., 
104  Me.  479,  72  Atl.  308.    And  see,  supra,  §  272. 

62  Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co.,  70  Mo.  App.  108;  Piatt  v. 
American  Cement  Plaster  Co.,  169  Iowa,  330,  151  N.  W.  403;  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Nichols,  39  Okl.  522,  136  Pac.  159;  Louisville 
&  N.  R.  Co.  V.  Huffstutler,  162  Ala.  619,  50  South.  146.  And  see, 
supra,  §  270. 

6  3  Lusted  V.  Chicago  &  N.  W.  R.  Co.,  71  Wis.  391,  36  N.  W.  857. 
6  4  Brickson  v.  Northwest  Paper  Co.,  95  Minn.  356,  104  N.  W.  291. 
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§  389.  Personal  Injury  Cases.— The  principles  set  forth 
in  the  foregoing  sections  are  applicable  to  releases  of  claims 
for  damages  in  personal  injury  cases.  Thus,  if  a  release  of 
such  a  claim  is  obtained  by  means  of  fraud,  deception,  or 
false  representations  of  material  matters  of  fact,  it  is  void- 
able and  may  be  set  aside,  or  it  may  be  repudiated  and  will 
not  bar  a  recovery  on  the  claim. "^  And  where  such  a  re- 
lease was  influenced  partly  by  the  fraudulent  representa- 
tions of  the  defendant's  employes  as  to  the  extent  of  the  in- 
juries sustained,  and  partly  by  the  fact  that  the  injured 
party  (a  woman)  was  alone  and  without  money,  the  re- 
lease is  subject  to  be  avoided  notwithstanding  the  fact  that 
the  fraudulent  representations  were  not  the  sole  induce- 
ment."" So,  also  a  release  of  a  claim  for  personal  injuries 
may  be  avoided,  where  its  execution  was  due  to  a  mutual 
mistake  of  the  injured  person  and  of  the  physician  who  as- 
sisted in  procuring  the  settlement."''  Again,  a  release  in 
such  a  case  may  be  avoided  where  it  was  procured  by 
duress  or  intimidation,"*  as  where  the  plaintiff  was  told  by 
defendant's  claim  agent  that  he  would  not  be  permitted  to 
leave  the  hospital  in  which  he  was  confined  until  he  had 
signed  a  release  of  his  claim  against  the  defendant.""  But 
the  mere  fact  that  the  injured  person  is,  at  the  time,  in  great 
want  of  money  and  anxious  to  return  to  his  home  does  not 
show  such  duress  as  would  avoid  the  effect  of  his  release.'"' 
So  also,  where  a  release  of  a  claim  for  damages  for  personal 
injuries  is  procured  by  promises  to  give  the  releasor  ern- 
es Lax-Fos  Co.  V.  Rowlett,  144  Ky.  COO,  139  S.  W.  8.'":6 ;  Owens  v. 
Norwood-White  Coal  Co.  (Iowa)  13.3  N.  W.  716;  Vellekoup  v.  Fuller- 
ton,  79  N.  J.  Law,  16,  74  Atl.  70:i ;  Duquette  v.  New  York  Cent.  & 
H.  R.  E.  Co.,  137  App.  Div.  412,  121  N.  Y.  Supp.  S76;  Enid  Electric 
&  Gas  Co.  V.  Decker,  36  Okl.  367,  128  Pac.  708;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Reno  (Tex.  Civ.  App.)  146  S.  W.  207;  Texas  Cent.  R.  Co. 
V.  Neill  (Tex.  Civ.  App.)  159  S.  W.  1180;  Norvell  v.  Kanawha  &  M. 
Ry.  Co.,  67  W.  Va.  467,  68  S.  E.  288,  20  L.  R.  A.  (N.  S.)  325. 

66  International  &  G.  N.  R.  Co.  v.  Shuford,  36  Tex.  Civ.  App.  251. 
81  S.  W.  1189. 

67  Nelson  v.  Chicago  &  N.  W.  R.  Co.,  Ill  Minn.  193,  12G  N.  W.  !)'i2, 
20  Ann.  Cas.  748. 

6  8  Enid  Electric  &  Gas  Co.  v.  Decker,  36  Okl.  367,  128  Pac.  708. 
6  0  Texas  &  P.  Ry.  Co.  v.  Villaluerte  (Tex.  Civ.  App.)  156   S.  W. 
1155. 

TO  Euford  V.  Louisville  &  N.  R.  Co.,  5  Ky.  Law  Rep.  503. 
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ployment,  which  promises  the  other  party  has  at  the  time 
no  intention  of  performing,  the  release  is  voidable  for 
fraud/^  And  the  same  rule  was  applied  in  a  case  where  the 
release  was  extorted  by  making  the  injured  person  believe 
that  he  had  no  legally  enforceable  claim  for  damages.'-  If 
a  release  in  such  a  case  is  given  without  any  consideration 
at  all,  it  may  properly  be  canceled."  But  in  any  case  the 
complainant  seeking  to  avoid  the  effect  of  his  release  or 
have  it  set  aside  must  show  inadequacy  of  consideration.''* 
And  while  gross  inadequacy  of  consideration  is  a  circum- 
stance which  may  be  considered  on  an  issue  of  fraud  in 
the  procurement  of  the  release,'^, yet  the  mere  smallness  of 
the  consideration  is  not  ground  for  annulling  a  release 
where  it  is  conclusively  shown  that  it  was  not  procured 
by  fraud.'' 

In  general,  in  regard  to  cases  of  this  sort,  it  is  said  that 
settlements  made  with  injured  employes  immediately  after 
the  accident  are  not  looked  on  with  favor  by  the  courts," 
and  that,  while  the  law  favors  the  adjustment  of  controver- 
sies fairly  made,  yet  settlements  of  claims  for  personal  in- 
juries made  with  persons  who  are  poor  and  without  the 
aid  of  counsel  or  the  benefit  of  independent  advice  should 
be  closely  scrutinized.'*  Still,  a  release  by  an  injured  per- 
son of  his  claim  for  damages  against  another  person  whose 
fault  or  negligence  is  alleged  to  have  caused  the  injury  is 
valid  and  binding,  if  the  minds  of  the  parties  have  met  as 
to  all  matters  involved  in  the  settlement,  the  releasor  being 

Ti  Rapid  Transit  Ky.  Co.  v.  Smith,  98  Tex.  553,  86  S.  W.  322; 
AtcMson,  T.  &  S.  F.  Ry.  Co.  v.  Skeen  (Tex.  Civ.  App.)  174  S.  W.  655; 
Smith  V.  St.  Louis  &  S.  F.  R.  Co.,  95  Kan.  451,  148  Pac.  759. 

7  2  Mensforth  v.  Chicago  Brass  Co.,  142  Wis.  546,  126  N.  W.  41,  512, 
135  Am.  St.  Rep.  1084;  Conner  v.  Dundee  Chemical  Works  (N.  J.)  17 
Atl.  975. 

7  3  Baltimore  &  O.  R.  Co.  v.  Evans,  188  Fed.  8,  110  C.  C.  A.  158. 

n  Reasoner  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  152  S.  W. 
213. 

7  5  Brazille  v.  Carolina  Barytes  Co.,  157  N.  C.  454,  73  S.  E.  215. 

7  6  Anderson  v.  Meyer  Bros.  Drug  Co.,  149  Mo.  App.  554,  130  S.  W. 
829. 

7  7  Bramble  v.  Cincinnati,  F.  &  S.  B.  R.  Co.,  132  Ky.  547,  116  S.  W. 
742. 

7  8  Owens  v.  Norwood-White  Coal  Co.,  157  Iowa,  389,  138  N.  W. 
483. 
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at  the  time  in  such  a  mental  condition  as  to  be  capable  of 
understanding  the  nature  and  probable  consequences  of 
his  act,  and  if  the  release  has  been  procured  without  fraud, 
misrepresentation,  or  duress.'" 

§  390.  Same;  Reliance  on  Opinion  of  Physician. — While 
it  is  a  general  rule  that  the  mere  expression  of  an  erroneous 
opinion  does  not  constitute  fraud,  yet  the  fraudulent  ex- 
pression of  an  incorrect  opinion,  which  is  not  in  fact  a 
real  opinion,  may  be  the  basis  of  fraud  as  well  as  the  state- 
ment of  any  other  fact.  Hence,  where  the  plaintiff  in  a 
personal  injury  case  is  induced  to  execute  a  release  of  dam- 
ages by  the  false  and  fraudulent  representations  of  a  physi- 
cian in  the  employment  of  the  defendant,  or  sent  to  him  by 
the  defendant,  that  his  injuries  are  but  slight  or  temporary, 
the  physician  well  knowing  the  contrary,  the  release  will 
not  be  binding,  especially  where  the  plaintiff  was  ignorant 
of  such  matters  or  was,  at  the  time,  too  weak  and  ill  to 
form  an  intelligent  judgment  for  himself.'"  It  is  naturally 
impossible  in  such  cases  that  a  physician  should  be  able 
invariably  to  give  a  perfectly  correct  diagnosis,  and  allow- 
ance must  be  made  for  a  reasonable  margin  of  inevitable 
error.  But  a  gross  misrepresentation  of  physical  conditions 
which  are  plain  to  the  observation  of  a  trained  surgeon,  or 
even  a  gross  exaggeration  as  to  the  probable  duration  of 
the  illness  or  its  permanent  effects,  may  constitute  fraud. 
Moreover,  some  of  the  cases  attach  importance  to  the 
question  whether  or  not  the  physician's  statement  was 
made  with  a  view  to  influencing  the  settlement  of  the  claim, 
or  whether  or  not  he  knew  that  it  was  to  be  so  used.    At 


78  Baltimore  &  O.  R.  Co.  v.  Morgan,  ;'!.5  App.  D.  C.  195;  Spritzer  v. 
Penns.vlvania  E.  Co.,  22G  Pa.  166,  7.5  Atl.  256. 

80  Missouri  Pac.  R.v.  Co.  v.  Goodliolm,  61  Kan.  758,  60  Pac.  1066 ; 
Jones  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  32  Tex.  Civ.  App.  198,  73  S.  W. 
1082;  International  &  G.  N.  R.  Co.  v.  Shufortl,  '.'M  Tex.  Civ.  App. 
251,  81  S.  W.  1189;  Texas  &  P.  Ry.  Co.  v.  Jowers  (Tex.  Civ.  App.) 
110  S.  W.  946;  Butler  v.  Gleason,  214  Mass.  218,  101  X.  E.  371;  Car- 
roll V.  United  Rys.  Co.,  157  Mo.  App.  217,  137  S.  W.  .30.3 ;  St  Louis 
&  S.  F.  R.  Co.  V.  Richards,  23  Okl.  250,  102  Pac.  92,  23  L.  R.  A.  (N. 
S.)  1032.  See  Lumley  v.  Wabash  Ry.  Co.  (O.  C.)  71  Fed.  21.  Contra, 
see  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Huyett,  99  Tex.  630,  92  S.  W.  454,  5 
L.  R.  A.  (N.  S.)  669. 
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any  rate,  it  is  clear  that  if  the  defendant's  physician  knows 
that  a  release  of  damages  by  the  plaintiff  is  being  bar- 
gained for  by  both  parties  upon  the  basis  of  his  opinion  as 
to  the  nature  and  character  of  the  injury  and  the  probable 
duration  of  the  resulting  disability,  it  is  his  duty  to  give  an 
honest  opinion  according  to  his  best  professional  judgment, 
and  his  failure  to  do  so  will  be  ground  for  disregarding  or 
canceling  the  release. ''^  But  it  is  held  in  numerous  deci- 
sions that  a  release  of  damages  in  such  cases  should  not  be 
invalidated  by  the  fact  that  it  was  induced  by  relying  on  the 
opinion  of  the  physician  as  to  the  nature,  extent,  duration, 
or  probable  consequences  of  the  injury,  which  proves  to 
have  been  entirely  mistaken,  where  it  was  given  in  good 
faith,  and  was  the  physician's  real  and  honest  opinion,  and 
was  not  given  with  any  intention  to  influence  the  settlement 
of  the  claim. ^^  In  other  words,  where  one  signs  a  release  of 
his  claim  for  damages  in  such  a  case  on  the  assurance  of 
the  defendant's  physician  that  his  injuries  are  only  tem- 
porary, he  cannot  avoid  the  release  on  the  ground  that  the 
physician  was  mistaken,  without  also  showing  that  his 
advice  was  given  in  bad  faith. *^  Thus,  in  a  case  where  the 
injured  party  consulted  a  physician  whom  he  knew  to  be 
in  the  defendant's  employ,  and  asked  him  what  he  thought 
about  his  final  recovery,  and  was  told  that  the  physician  did 
not  think  the  injury  was  permanent,  it  was  held  that  this 
statement  was  merely  an  expression  of  opinion,  not  a  rep- 
resentation of  fact,  and  hence,  although  it  was  erroneous, 
the  plaintiff's  injuries  being  permanent,  it  was  not  sufficient 
to  invalidate  a  release  executed  by  him  in  reliance  upon 
it.**    But  while  these  principles  are  fairly  well  established, 


SI  Lumley  v.  Wabash  By.  Co.,  76  Fed.  66,  22  C.  C.  A.  60. 

82  Louisville  &  N.  K.  Co.  v.  Carter,  23  Ky.  Law  Rep.  2017,  66  S.  W. 
508 ;  Doty  v.  Chicago,  St  P.  &  K.  C.  Ey.  Co.,  49  Minn.  499,  52  N.  W. 
135;  Alabama  &  V.  Ey.  Co.  v.  Turnbull,  71  Miss.  1029,  16  South.  346; 
Nelson  v.  Chicago  &  N.  W.  R.  Co.,  Ill  Minn.  193,  126  N.  W.  902,  20 
Ann.  Cas.  748 ;  Texas  &  P.  Ey.  Co.  v.  Jowers  (Tex.  Civ.  App.)  110  S. 
W.  946 ;  Francis  v.  St.  Louis,  I.  M.  &  S.  Ey.  Co.,  102  Ark.  616,  145 
S.  W.  534. 

83  Nelson  v.  Minneapolis  St.  Ey.  Co.,  61  Minn.  167,  63  N.  W.  486. 

8*  Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Bennett,  63  Kan.  781,  66  Pac. 
1018. 
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it  must  be  added  that  there  are  some  cases  holding  that  a 
release  may  be  set  aside  because  it  was  given  in  rehance 
on  the  mistaken  opinion  of  a  physician,  although  the  mis- 
take was  unintentional  and  the  opinion  was  sincere  and 
given  in  good  faith,  where  it  did  in  fact  induce  the  release 
and  the  settlement  is  in  favor  of  the  releasee.*^  But  where 
the  professional  opinion  relied  on  is  not  given  directly  by 
the  physician  to  the  patient,  but  is  communicated  to  him  by 
a  third  person,  it  is  the  duty  of  the  latter  to  repeat  it  with 
entire  correctness.  And  where  the  person  responsible  for 
the  injury,  or  his  agent,  falsely  represents  to  the  releasor 
what  a  physician  or  surgeon  thinks  or  has  said  about  his 
injuries,  it  is  a  fraud  which  will  justify  the  rescinding  of 
a  release  executed  in  reliance  on  such  false  statements.*' 
Where  an  injured  person  consults  his  own  physician,  it 
must  be  remembered  that  there  is  a  confidential  relation- 
ship between  them,  imposing  the  duty  of  perfect  frankness 
and  a  full  disclosure  of  all  pertinent  facts.  And  in  order  to 
avoid  a  release  of  a  claim  for  injuries,  obtained  by  a  physi- 
cian from  his  patient  by  misrepresentations,  it  is  not  neces- 
sary to  show  that  the  patient  had  full  confidence  in  the 
judgment  of  the  physician,  but  it  is  sufficient  to  show  that 
the  statements  of  the  physician  induced  the  making  of  the 
release,  even  though  the  patient  had  some  doubt  as  to  their 
absolute  correctness.*' 

§  391.  Same;  Mistake  as  to  Nature  or  Extent  of  Inju- 
ries.— The  generally  accepted  rule  is  that  a  person  who  exe- 
cutes a  release  of  his  claim  for  damages  for  personal  inju- 
ries received,  acting  intelligently  and  deliberately,  cannot 
afterwards  rescind  or  repudiate  it  upon  discovering  that  the 
injuries  actually  sustained  were  much  more  severe,  lasting, 
or  numerous  than  he  had  supposed  at  the  time  of  signing 


8s  Pattison  y.  Seattle,  E.  &  S.  Ry.  Co.,  55  Wash.  625,  104  Pac.  825; 
Tatmau  v.  Philadeljilna,  B.  &  W.  R.  Co.  (Del.  Ch.)  85  Atl.  716;  St. 
Louis,  I.  M.  &  S.  Ey.  Cd.  v.  Morgan  (Ark.)  171  S.  W.  1187. 

8  8  Southern  Ry.  Co.  v.  Nichols,  135  Ua.  11,  G8  S.  E.  7S0;  Marple  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  115  Minn.  202,  1,';2  N.  W.  333,  Ann.  Cas. 
1912D,  10S2. 

87  Viallet  V.  Consolidated  Ry.  &  Power  Co.,  30  Utah,  260,  84  Pac. 
496,  5  L.  R.  A.  (N.  S.)  C63.    And  see,  supra,  §§  49,  146. 
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the  release,  where  no  fraud,  deceit,  or  imposition  was  prac- 
tised upon  him,  and  the  medical  opinions  on  which  the  es- 
timate of  the  injury  was  based  were  given  in  good  faith.*' 
Thus,  in  a  case  in  Texas,  a  servant  executed  a  contract  of 
settlement  with  the  master  which  recited  certain  particular 
injuries  to  his  throat  and  breast  sustained  by  a  fall,  and 
released  the  master  from  all  claims  and  demands  arising 
from  contract  or  tort.  Thereafter  the  servant  became  blind 
as  a  result  of  the  same  accident.  But  it  was  held  that  the 
settlement  was  not  voidable  for  mistake  on  the  theory  that, 
having  had  no  knowledge  of  the  injury  to  his  sight,  the  serv- 
ant did  not  intend  to  release  his  claim  therefor.'"  And  in  a 
case  in  the  federal  courts  on  this  subject  it  was  said:  "It  is 
not  every  mistake  that  will  lay  the  foundation  for  the  re- 
scission of  an  agreement.  That  foundation  can  be  laid  only 
by  a  mistake  of  a  past  or  present  fact  material  to  the  agree- 
ment. Such  an  effect  cannot  be  produced  by  a  mistake  in 
prophecy  or  opinion,  or  by  a  mistake  in  belief  relative  to  an 
uncertain  future  event.  A  mistake  as  to  the  future  unknow- 
able effects  of  existing  facts,  a  mistake  as  to  the  future  un- 
certain duration  of  a  known  condition,  or  a  mistake  as  to  the 
future  effect  of  a  personal  injury,  cannot  have  this  effect, 
because  these  future  happenings  are  not  facts,  and  in  the 
nature  of  things  are  not  capable  of  exact  knowledge;  and 
everyone  who  contracts  in  reliance  upon  opinions  or  beliefs 
concerning  them  knows  that  these  opinions  and  beliefs  are 
conjectural,  and  makes  his  agreement  in  view  of  the  well- 


88  Chicago  &  N.  W.  Ry.  Co.  v.  Wilcox,  116  Fed.  913,  54  0.  C.  A. 
147;  Owens  v.  Norwood-White  Coal  Co.,  157  Iowa,  389,  138  N.  W. 
483 ;  Borden  v.  Sandy  River  &  R.  L.  R.  Co.,  110  Me.  827,  86  Atl.  242 ; 
Homuth  V.  Metropolitan  St.  Ry.  Co.,  129  Mo.  629,  31  S.  W.  903;  Niel- 
sen V.  Portland  Gas  &  Coke  Co.  (Or.)  147  Pac.  554;  Kane  v.  Chester 
Traction  Co.,  186  Pa.  145,  40  Atl.  320,  65  Am.  St.  Rep.  846;  Seeley  v. 
Citizens'  Traction  Co.,  179  Pa.  334,  36  Atl.  229 ;  Lawton  v.  Charles- 
ton &  W.  C.  Ry.  Co.,  91  S.  C.  332,  74  S.  E.  750 ;  Houston  &  T.  C.  R. 
Co.  V.  McCarty,  94  Tex.  298,  60  S.  W.  429,  53  L.  R.  A.  507,  86  Am.  St. 
Rep.  854;  El  Paso  &  Southwestern  Co.  v.  Kramer  (Tex.  Civ.  App.) 
141  S.  W.  122;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Polka,  57  Tex.  Civ. 
App.  626,  124  S.  W.  226;  Kowalke  v.  Milwaukee  El.  Ry.  &  Light  Co., 
103  Wis.  472,  79  N.  W.  762,  74  Am.  St.  Rep.  877. 

ss  Quebe  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  98  Tex.  6,  81  S.  W.  20,  66 
L.  R.  A.  734,  4  Ann.  Gas.  545. 
Black  Resc. — 62 
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known  fact  that  they  may  turn  out  to  be  mistaken,  and  as- 
sumes the  chances  that  they  will  do  so.  Hence  where  par- 
ties have  knowingly  and  purposely  made  an  agreement  to 
compromise  and  settle  a  doubtful  claim,  whose  character 
and  extent  are  necessarily  conditioned  by  future  contingent 
events,  it  is  no  ground  for  the  avoidance  of  the  contract 
that  the  events  happen  very  differently  from  the  expecta- 
tion, opinion,  or  belief  of  one  or  both  of  the  parties."  ^^ 

Nevertheless  there  are  certain  highly  respectable  author- 
ities which  maintain  that  such  a  case  presents  a  sufficient 
ground  for  the  repudiation  or  rescission  of  a  release,  as 
being  a  case  of  mutual  mistake  concerning  a  material  fact, 
or,  which  is  the  same  thing  in  law,  a  mistake  on  one  side 
known  to  and  taken  advantage  of  on  the  other."'-  Thus,  in 
a  well-considered  case,  the  plaintiff,  who  was  a  railroad  em- 
ploye and  was  injured  by  being  knocked  from  a  moving 
train,  was  solicited  by  defendant's  claim  agent  to  make  a 
settlement,  and  went  with  him  to  the  office  of  defendant's 
surgeon,  who  made  an  examination,  and  stated  that  his  only 
injuries  were  a  scalp  wound  and  a  contusion  of  the  shoul- 
der, and  that  he  would  be  able  to  work  again  in  a  week  or 
two,  whereupon  the  plaintiff,  without  seeking  any  other 
advice,  signed  a  release  of  all  damages,  in  consideration  of 
a  sum  only  sufficient  to  cover  the  expenses  of  his  sickness 
and  his  lost  time.  But  the  surgeon,  in  so  stating,  had  under- 
estimated the  injuries,  either  through  a  mistaken  diagnosis 
or  with  intent  to  deceive,  and  it  turned  out  that  the  plain- 
tiff had  actually  sustained  an  injury  to  the  skull,  causing 
necrosis  of  the  bone,  producing  traumatic  neurosis,  and  re- 
quiring a  dangerous  surgical  operation,  so  that  it  was  very 
doubtful  whether  he  would  ever  be  able  to  work  again.  It 
was  held  that  the  release  was  executed  by  mutual  mistake 

90  Chicago  &  N.  W.  Ey.  Co.  v.  Wilcox,  116  Fed.  913,  54  0.  C.  A. 
147.     And  see,  supra,  §  14G. 

01  St.  Ix)Uis,  I.  M.  &  S.  Ey.  Co.  v.  Hambright,  87  Ark.  G14,  113  S. 
W.  808 ;  Tatman  v.  Pliiladelphia,  B.  &  W.  E.  Co.  (Del.  Ch.)  85  Atl. 
716;  Cimningham  v.  I'nion  C;isiialty  &  Surety  Co.,  82  Mo.  App.  007. 
This  dnctriue  also  derives  some  support  from  the  decision  in  Texas 
&  I'ac.  Ey.  Co.  V.  Dashiell,  198  V.  S.  521,  25  Sup.  Ct.  737,  49  L.  Ed. 
1150,  though  that  cus-e  turned  rather  on  the  construction  of  the  re- 
lease given  than  on  its  validity. 
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of  the  parties  and  was  subject  to  vacation. °^  So,  in  a  case 
in  New  York,  the  defendant  insured  the  plaintiff  against  the 
loss  of  an  arm  and  also  against  loss  of  time  by  accident. 
Plaintiff's  arm  was  injured,  and,  relying  upon  the  advice 
of  physicians  that  the  injury  was  only  temporary,  which 
both  the  plaintiff  and  defendant  believed,  and  under  a  mis- 
taken belief  that  plaintiff  would  not  lose  his  arm,  plaintiff 
executed  a  release  of  all  claims  upon  payment  of  the  amount 
due  for  loss  of  time  only;  but  conditions  existed  in  the 
plaintiff's  arm  of  which  neither  party  knew,  which  after- 
wards caused  it  to  be  amputated.  It  was  held  that  there 
was  a  mutual  mistake  of  fact,  which  would  entitle  plaintiff 
to  rescind  the  release. °^ 

Again,  it  is  maintained  by  some  of  the  authorities  (and 
with  sound  legal  reason,  as  it  would  seem)  that  if  both  par- 
ties suppose  they  know  and  understand  the  nature  and  ex- 
tent of  the  injuries  sustained,  and  a  settlement  is  effected 
on  the  basis  of  a  discussion  and  estimate  of  those  injuries, 
and  a  release  is  given  which  specifically  mentions  those 
particular  injuries  known  and  considered  as  a  basis  of  set- 
tlement, general  language  following  in  the  release  will  not 
include  a  particular  injury,  then  unknown  to  both  parties, 
and  of  a  character  so  serious  as  clearly  to  indicate  that,  if  it 
had  been  known,  the  release  would  not  have  been  given. ^* 
But  it  is  also  held  that,  while  a  release  may  be  avoided  for 
a  mutual  mistake  of  a  past  or  present  fact  material  there- 
to, yet  it  cannot  be  avoided  for  mistake  in  forming  an  opin- 
ion upon  facts  which  are  fully  known  or  disclosed  or  for 
conscious  ignorance  of  a  matter  of  fact.^'* 

§  392.  Settlement  and  Compromise  of  Litigation. — A 
compromise  and  release  of  the  claims  and  demands  involved 
in  a  pending  action  or  suit  cannot  be  rescinded  by  one  of  the 
parties  alone,  without  the  consent  of  the  other  and  with- 


0  2  Great  Northern  Ry.  Co.  v.  Fowler,  136  Fed.  118,  69  C.  C.  A.  106. 

osDominicls  v.  United  States  Casualty  Co.,  132  App.  Div.  553,  116 
N.  X.  Supp.  975. 

0*  Lumley  V.  Wabash  R.  Co.,  76  Fed.  66,  22  C.  C.  A.  60;  Tatman 
V.  Philadelphia,  B.  &  W.  R.  Co.  (Del.  Ch.)  85  Atl.  716. 

8  6  Mclsaac  v.  McMurray,  77  N.  H.  466,  93  Atl.  115. 
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out  legally  sufficient  cause,'"  but  may  be  set  aside  where 
it  was  obtained  from  one  of  the  parties  by  fraud,  trickery 
or  deceit  practised  upon  him  by  the  other,  or  by  the  mak- 
ing of  false  promises  which  the  party  making  them  had 
no  intention  of  keeping.^'  And  the  fact  that  a  person  who 
has  been  fraudulently  induced  to  assign  and  compromise 
a  cause  of  action  might  obtain  relief  from  the  fraud  by 
a  motion  to  reinstate  the  action  compromised,  or  by  bring- 
ing a  new  action  at  law,  does  not  oust  the  concurrent  juris- 
diction of  a  court  of  equity  to  grant  relief  by  canceling  the 
assignment  and  compromise.'^  To  illustrate,  the  plaintiff 
in  a  damage  suit  against  a  railroad  obtained  a  judgment  in 
the  lower  court,  and,  pending  an  appeal  by  the  railroad, 
assigned  her  interest  in  the  judgment  to  one  of  her  attor- 
neys in  consideration  of  a  conveyance  by  him  to  her  of  a 
tract  of  land.  The  judgment  was  reversed  and  the  cause 
remanded  for  a  new  trial,  whereupon  the  plaintiff  entered 
into  a  contract  with  both  her  attorneys,  by  which  the  one 
to  whom  she  had  assigned  her  interest  in  the  judgment 
was  to  receive  one-half  of  any  sum  recovered  not  exceeding 
$1,200,  and  one-fourth  of  any  sum  recovered  in  excess  of 
$1,200,  and  the  other  was  to  receive  one-half  of  any  sum 
recovered.  Subsequently  the  former  of  the  attorneys  con- 
spired with  the  railroad  and  fraudulently  procured  from 
plaintiff  an  assignment  of  her  whole  cause  of  action  and  a 
compromise  of  the  same,  representing  to  her  that  the  pa- 
pers she  executed  were  only  an  assignment  of  the  part  of 
the  cause  of  action  which  she  had  agreed  to  assign  to  him. 
On  this  state  of  facts,  it  was  held  that  the  assignment  and 
compromise  would  be  set  aside,  so  far  as  the  rights  of  the 
plaintiff  and  the  attorney  who  did  not  participate  in  the 
fraud  were  concerned,  but  would  stand  as  to  the  rights  of 
the  attorney  who  procured  the  same." 

96  Hutchlngs  V.  Buck,  32  Me.  277. 

87  Ettlnger  v.  Jones,  139  Pa.  218,  21  Atl.  137;  Interstate  Coal  Co.  v. 
Trivett,  155  Ky.  825,  160  S.  W.  728. 

9  8  Bush  V.  Prescott  &  N.  W.  R.  Co.,  76  Ark.  497,  89  S.  W.  86. 
»9  Bush  V.  Prescott  &  N.  W.  E.  Co.,  76  Ark.  497,  89  S.  W.  86. 
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§  393.  Settlement  and  Division  of  Estates. — Releases 
given  in  pursuance  of  arrangements  for  the  settlement  and 
distribution  of  decedents'  estates,  or  of  testamentary  trusts, 
may  be  set  aside  or  ordered  canceled  when  obtained  by 
fraud,  deceit,  false  representations,  duress,  or  undue  influ- 
ence.^"" And  where  such  a  plan  is  carried  into  effect  by 
means  of  a  consent  decree,  similar  causes  would  be  suffi- 
cient ground  for  setting  it  aside.  But  if  such  a  decree  is 
inoperative  as  a  judgment,  for  lack  of  jurisdiction  in  the 
court,  though  binding  on  the  parties  as  an  agreement,  those 
having  cause  to  complain  of  it  must  generally  seek  their 
remedy  in  an  action  at  law,  instead  of  filing  a  bill  in  equity 
to  vacate  it.^"^  Settlements  in  such  cases,  however,  are  fa- 
vored by  the  law,  especially  where  the  object  is  to  prevent 
threatened  litigation  or  to  avoid  the  sacrifice  of  valuable 
property  by  throwing  it  upon  a  depressed  market. '^"^  And 
thus,  where  heirs  stipulate  in  court  that  the  executor  may 
be  fully  discharged  from  all  liability  for  all  money,  proper- 
ty, and  choses  in  action  and  property  rights  which  came 
into  his  hands  as  the  estate  of  his  testator,  they  will  not  be 
allowed  to  show  that  certain  land  belonging  to  the  estate, 
but  held  by  the  executor  in  his  individual  name,  was  not  in- 
cluded in  the  agreement,  in  the  absence  of  fraud  or  mutual 
mistake.^"'  And  in  these  cases,  as  in  all  others,  a  party 
seeking  to  rescind  must  act  with  reasonable  promptness  and 
cannot  obtain  relief  if  he  has  been  guilty  of  laches, "^"^  nor 
will  equity  grant  him  relief  in  such  cases  if  it  appears  that 
he  has  an  adequate  and  complete  remedy  at  law.^"^ 

§  394.     Settlements  Between  Trustees  and  Beneficiaries. 

Settlements,  compromises,  and  releases  as  between  a  trus- 
tee and  the  beneficiary  under  the  trust  are  upheld  by  the 
courts  when  perfectly  fair  and  entirely  free  from  fraud  or 

100  Thompson  v.  Graham,  1  Paige  (N.  Y.)  384;  Hessig  v.  Hessig's 
Guardian,  131  Ky.  514,  115  S.  W.  748. 

101  Sapp  V.  Williamson,  128  «a.  743,  58  S.  E.  447. 

102  Reggio  V.  Warren,  207  Mass.  525,  93  N.  E.  805,  32  L.  R.  A.  (N. 
S.)  340,  20  Ann.  Cas.  1244. 

103  Duane  v.  Paige,  82  Plun,  139,  31  N.  Y.  Supp.  310. 
10,4  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773,  53  Atl.  625. 

105  Gale  V.  Nickerson,  151  Mass.  428,  24  N.  E.  400,  9  L.  R.  A.  200. 
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imposition.  But  if  the  least  suspicion  of  fraud  appears  in 
such  a  transaction,  it  will  be  scrutinized  with  the  utmost 
care,  on  account  of  the  rule  which  binds  a  trustee,  in  dealing 
with  his  beneficiary,  to  exercise  the  utmost  good  faith,  to 
make  a  full  and  frank  disclosure  of  all  pertinent  facts,  and 
to  avoid  any  misleading  statements.  Moreover,  although  a 
person  who  is  dealing  with  a  stranger  may  be  required  to 
exercise  a  reasonable  measure  of  care  and  prudence  in  safe- 
guarding his  own  interests,  and  may  not  be  justified  in 
placing  implicit  reliance  on  the  other's  candor  or  truthful- 
ness, yet  this  doctrine  does  not  apply  when  he  is  dealing 
with  one  occupying  a  confidential  or  fiduciary  relation  to 
him.^°^  Thus,  it  is  said :  "It  is  clear  that  the  duty  of  a 
trustee  or  person  occupying  a  fiduciary  relationship  to  ex- 
ercise the  utmost  good  faith  in  all  dealings  with  his  cestui 
que  trust  or  beneficiary  extends  to  the  matter  of  obtaining 
a  release  from  such  beneficiary ;  that  it  is  his  duty  in  mak- 
ing settlement  to  put  the  beneficiary  in  possession  of  a  full 
and  fair  statement  of  the  affairs  of  the  trust,  uberrima  fides 
on  his  part  being  required ;  and  that  a  release  obtained 
from  the  beneficiary  through  concealment  or  misrepresen- 
tation of  essential  or  material  facts  is  of  no  effect."  ^"^ 

§  395.     Remedy  Against  Fraud  at  Law  and  in  Equity. — 

It  is  generally  held  that  a  court  of  equity  has  jurisdiction 
to  order  the  cancellation  or  annullment  of  a  release  obtain- 
ed by  fraud  or  mistake, ^'"*  and  this  is  more  especially  the 
case  where,  if  such  relief  is  not  granted,  the  initiative  must 
come  from  the  other  party,  and  it  is  possible  that  the  va- 
lidity of  the  release  may  never  come  in  question  in  any 
proceeding  at  law  until  the  evidence  to  prove  its  invalidity 
may  have  been  lost  through  death  or  lapse  of  time.^""  But 
in  most  jurisdictions,  one  who  has  been  fraudulently  induced 

108  On  the  general  subject  of  fraud  as  between  trustees  and  bene- 
ficiarie.s,  see,  supra,  §§  40-51. 

107  Maas  v.  Lonstorf,  194  Fed.  577,  114  C.  C.  A.  419,  and  numerous 
cases  there  cited. 

108  Wagg  V.  Herbert,  215  U.  S.  546,  30  Sup.  Ct.  218,  54  II  Ed.  321; 
Hoberts  v.  Central  Lead  Co.,  95  Mo.  Api).  581,  69  S.  W.  6.30.  See 
Wentworth  v.  Elchom,  185  Mass.  6,  CO  X.  B.  366. 

109  Beaton  v.  Inland  Ti).,  149  Mich.  u-'iS,  113  N.  W.  361. 
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to  release  a  valid  claim  may  sue  at  law  upon  the  claim  as 
an  original  cause  of  action,  disregarding  the  release,  and 
then,  if  it  is  set  up  in  defense  to  the  action,  plead  its  inva- 
lidity and  produce  the  evidence  necessary  to  impeach  it.^^" 
In  the  federal  courts,  however,  where  the  distinction  be- 
tween legal  and  equitable  defenses  is  preserved,  the  rule 
is  that  the  only  fraud  which  may  be  availed  of  in  an  action 
at  law,  to  avoid  a  formally  executed  release  of  the  claim 
sued  on,  is  misrepresentation,  deceit,  or  trickery  practised 
to  induce  the  execution  of  a  release  which  the  signer  never 
intended  to  execute,  and  upon  which  the  minds  of  the  con- 
tracting parties  never  met,  so  that  the  alleged  release  would 
have  no  existence  as  a  legal  instrument,  and  does  not  in- 
clude any  of  those  misrepresentations  of  fact  which  may 
have  been  resorted  to  in  order  to  persuade  the  claimant  to 
agree  to  the  release  as  actually  made.  In  the  latter  class  of 
cases,  the  remedy  is  a  proceeding  in  equity  to  have  the 
release  set  aside. ^^^ 

§  396.     Restoration  or  Tender  of  Consideration  Received. 

It  is  a  general  rule  that  although  a  release  or  compromise 
may  have  been  obtained  by  fraud,  and  may  be  liable  to  be 
set  aside  for  that  reason,  it  is  nevertheless  valid  and  binding 
until  repudiated,  and  the  party  seeking  to  vacate  it  must 
first  tender  a  return  of  what  he  has  received  under  it  and 
offer  to  restore  the  other  party  to  the  former  status.^ ^^    But 

110  St.  Louis  &  S.  F.  R.  Co.  v.  Richards,  23  Okl.  256,  102  Pac.  92, 
23  L.  R.  A.  (N.  S.)  1032. 

111  Hartsliorn  v.  Day,  19  How.  211,  15  L.  Ed.  605;  George  v.  Tate, 
102  U.  S.  564,  26  L.  Ed.  232;  De  Lamar  v.  Herdeley,  167  Fed.  530, 
93  C.  C.  A.  239;  Pacific  Mut.  Life  Ins.  Co.  v.  Webb,  157  Fed.  155,  84 
C.  C.  A.  603,  13  Ann.  Cas.  752;  Such  v.  Bank  of  State  of  New  York 
(C.  C.)  127  Fed.  450;  Hill  v.  Northern  Pac.  Ry.  Co.  (C.  C.)  104  Fed. 
75-1 ;  IManchester  Fire  Assur.  Co.  v.  Stockton  Combined  Harvester  & 
Agricultural  Works  (C.  C.)  38  Fed.  378. 

112  Birmingham  Ry.,  Light  &  Power  Co.  v.  Jordan,  170  Ala.  530,  54 
South.  280;  St.  Louis  &  S.  F.  R.  Co.  v.  McCrory,  2  Ala.  App.  531, 
56  South.  822;  Hite  v.  Mercantile  Trust  Co.,  156  Cal.  765,  106  Pac. 
102;  Petty  v.  Brunswick  &  W.  Ry.  Co.,  109  Ga.  666,  35  S.  E.  82;  In- 
dianapolis Abattoir  Co.  v.  Bailey,  54  Ind.  App.  370,  102  N.  E.  970; 
Bramble  v.  Cincinnati,  F.  &  S.  E.  R.  Co.,  132  Ky.  547,  116  S.  W.  742; 
Whitwell  V.  City  of  Aurora,  139  Mo.  App.  597,  123  S.  W.  1045; 
Boehm  v.  American  Patriots,  172  Mo.  App.  104,  154  S.  W.  448;  Car- 
roll V.  United  Rys.  Co.,  157  Mo.  App.  247,  137  S.  W.  303;    North  v. 
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there  are  certain  exceptions  to  this  rule.  In  the  first  place, 
where  the  fraud  inheres  in  the  execution  of  a  release  of  a 
cause  of  action,  and  is  of  such  a  character  as  to  prevent  the 
formation  of  any  valid  contract  in  the  first  instance  (as, 
where  the  claimant  is  fraudulently  induced  to  believe  that 
he  is  signing  an  instrument  of  an  entirely  different  charac- 
ter, and  has  no  intention  of  executing  a  release),  a  plain- 
tiff thus  imposed  on  need  not  pay  or  tender  the  considera- 
tion received  as  a  prerequisite  to  his  right  to  sue  on  the 
cause  of  action  released,  since  he  neither  affirms  a  release 
nor  seeks  its  cancellation,  but  proceeds  on  his  cause  of  ac- 
tion as  though  no  contract  of  compromise  had  ever  been 
made.^^^  In  the  next  place,  the  rule  depends  on  the  estop- 
pel of  the  person  giving  the  release,  and  it  does  not  apply  if 
such  person,  because  of  mental  deficiency,  could  not  be 
charged  with  actual  or  constructive  notice  of  the  charac- 
ter of  the  instrument  which  he  has  executed  and  of  the  con- 
sideration received  for  it.^^*  Again,  if  the  claimant,  before 
discovering  that  he  was  defrauded,  has  spent  a  large  part 
of  the  consideration  received,  and  has  no  other  means,  it 
would  be  unjust  to  require  him  to  restore  more  than  he  is 
able  before  allowing  him  to  sue  on  his  cause  of  action ; 
and  in  such  a  case  it  is  held  that  substantial  justice  may  be 
done  by  requiring  the  restoration  of  so  much  as  the  plaintiff 
is  able  to  refund  and  providing  that  the  balance  be  applied 

Stevenson,  71  Mo.  App.  427;  McMiehael  v.  Kilmer,  76  N.  Y.  36; 
Krouzen  v.  Forty-Second  St.,  etc.,  Ky.  Co.  (City  Ct.)  !.■;  N.  Y.  Supp. 
.5X8;  Stewfirt  v.  Houston  &  T.  C.  Ky.  Co.,  (12  Tex.  24(i.  But  com- 
pare Chicago,  R.  I.  &  P.  R.  Co.  v.  Lewis,  109  111.  120.  And  see  Mar- 
pie  V.  Minneapolis  &  St.  L.  Ry.  Co.,  115  Minn.  202,  1.32  N.  W.  333, 
Ann.  Cus.  1912D,  1082. 

113  Roberts  v.  Colorado  Sprinss  &  I.  Ry.  Co.,  45  Colo.  188,  101 
I'ac.  .59;  Babcock  v.  Parwell,  245  111.  14,  91  N.  E.  (183,  137  Am.  St. 
I^ep.  284,  19  Ann.  Cas.  74;  See  v.  Carbon  Block  Coal  Co.,  159  Iowa, 
41.3,  138  N.  W.  S25,  141  N,  W.  1048 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Ault, 
101  SIlss.  .341,  58  South.  102;  Malkmus  v.  St.  Louis  Portland  Cement 
Co.,  150  Mo.  App.  446,  131  S.  W.  148;  Genest  v.  Odell  Mfg.  Co.,  75 
N.  H.  .",65,  74  Atl.  503;  Scully  v.  Brooklyn  Heights  R.  Co.,  155  App. 
lUv.  3S2,  140  N.  Y.  Supp.  260;  Joslyn  v.  Empire  State  Degree  of 
Honor,  145  App.  Div.  14,  120  N.  Y.  Supp.  5(i.3. 

Ill  MiKittrlck  v.  Greenville  Traction  Co.,  84  S.  C.  275,  66  S.  E. 
289;  Bearden  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  103  Ark.  341,  146 
S.  W.  861. 


985  RELEASES,  COMPROMISES,  AND   SETTLEMENTS         §   397 

in  reduction  of  any  judgment  which  he  may  obtain. ^^° 
Again,  if  it  is  admitted  (or  is  evident)  that  the  plaintiff  will 
be  entitled  to  recover  a  larger  sum  than  that  which  he  re- 
ceived as  the  consideration  for  a  release  which  he  now  im- 
peaches for  fraud,  or  if  it  is  conceded  or  is  apparent  that  he 
will  at  least  be  entitled  to  retain  so  much  as  he  has  received, 
no  previous  tender  or  offer  of  restoration  is  necessary,  as 
the  amount  can  be  credited  to  the  defendant  at  the  trial  or 
deducted  from  the  judgment  recovered. ^^°  Thus,  for  in- 
stance, in  order  to  support  an  action  to  set  aside  a  release 
of  a  judgment,  as  having  been  procured  by  the  fraud  of  the 
defendant,  the  judgment  debtor,  the  plaintiff  need  not  of- 
fer to  return  the  costs  paid  by  the  defendant  as  a  consid- 
eration for  such  release,  since  he  is  entitled  to  such  costs 
in  either  event.^^'  And  where  the  plaintiff  has  offered  to 
return  the  consideration  for  the  release  relied  on  by  de- 
fendant, and  the  offer  has  been  refused,  a  failure  to  renew 
the  tender  at  the  trial  is  not  fatal,  at  least  where  the  jury 
are  properly  instructed  to  deduct  the  consideration  from  the 
amount  of  the  damages.^^^  And  it  has  been  held  that 
there  was  a  sufficient  restoration  of  the  amount  paid  the 
plaintiff  on  an  invalid  compromise  and  settlement  of  his 
claim,  to  authorize  his  continuing  prosecution  of  his  ac- 
tion on  the  claim,  where  his  attorneys  gave  their  check  to 
the  clerk  of  the  court,  and  he  accepted  it,  and  an  order  was 
made  reciting  that  the  amount  was  paid  into  court.'-^' 

§  397.  Ratification  and  Estoppel. — Though  a  release 
may  be  voidable  for  fraud  or  other  legally  sufficient  cause, 
yet  it  may  be  ratified  by  the  releasor,  and  if  this  is  done, 

115  Ease  V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  118  Minn.  437, 
137  N.  W.  176;  Texas  &  P.  Ry.  Co.  v.  Jowers  (Tex.  Ciy.  App.)  110 
S.  W.  946. 

lie  Reynolds  v.  Westchester  Fire  Ins.  Co.,  8  App.  Div.  193,  40  N. 
T.  Supp.  336;  Ross  y.  Oliver  Bros.,  152  Ky.  437,  153  S.  W.  756; 
Ricliards  y.  Farmers'  &  Merchants'  Bank,  7  Cal.  App.  387,  94  Pac. 
393;  Putnam  v.  Boyer,  173  Mo.  App.  394,  158  S.  W.  861;  Johnson 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (D.  C.)  224  Fed.  196. 

1"  Kley  V.  Healy,  127  N.  Y.  555,  28  N.  E.  593.  But  see  Haydon  v. 
St.  Louis  &  S.  F.  R.  Co.,  117  Mo.  App.  76,  93  S.  W.  833. 

118  Butler  y.  Gleason,  214  Mass.  248,  101  N.  E.  371. 

110  Interstate  Coal  Co.  v.  Trivett,  155  Ky.  825,  160  S.  W.  728. 
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he  will  afterwards  be  estopped  from  repudiating  it;  and 
such  ratification  may  be  inferred  from  long  acquiescence 
in  the  existing  state  of  affairs,  amounting  to  laches. '•^''  But 
ratification  presumes  knowledge  of  the  facts,  and  one  not 
informed  of  the  whole  of  a  transaction  cannot  ratify  it. 
Hence,  where  one  sustaining  a  personal  injury  released  his 
claim  therefor  without  knowing  the  contents  of  the  re- 
lease, and  without  seeing  the  release  after  it  was  signed, 
and  without  any  definite  knowledge  that  a  cause  of  action 
existed  in  his  favor,  it  was  held  that  there  could  be  no  af- 
firmance or  ratification  of  the  release  on  his  part,  unless 
he  knew,  or  ought  to  have  known,  all  the  facts  of  the 
case.'-^  And  it  has  been  held  that  even  the  fact  that  an 
injured  employe,  after  executing  a  release  to  the  employer, 
accepts  money  from  him  with  knowledge  that  he  claims  that 
the  release  is  in  full  settlement  of  all  claims  for  damages, 
does  not,  as  matter  of  law,  estop  the  employe  from  contest- 
ing the  release  as  fraudulent. ^"^  But  on  the  other  hand,  a 
bill  to  set  aside  a  release  for  fraud,  in  order  that  an  action 
at  law  may  be  instituted,  will  not  be  entertained  where  it 
appears,  as  a  matter  of  law,  that  the  plaintiff  could  not  suc- 
cessfully maintain  his  suit  at  law.^^' 

120  McConaughy  v.  Camden,  IS  W.  Va.  140.    See  Russell  v.  Dayton 
Coal  &  Iron  Co.,  109  Tenn.  43,  70  S.  TV.  1. 

121  Mensforth  v.  Chicago  Brass  Co.,  142  Wis.  546,  126  N.  W.  41, 
512,  135  Am.  St.  Rep.  1084. 

122  Bramble  v.  Cincinnati,  F.  &  S.  B.  R.  Co.,  132  Ky.  547,  116  S. 
W.  742. 

123  Madison  Coal  Co.  v.  Caveglia,  122  111.  App.  415. 
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§  398.  Right  of  Rescission  or  Cancellation  in  General 

399.  Fraud  and  False  Representations. 

400.  Substitution  of  Instruments. 
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402.  Mistake. 

403.  Duress  and  Undue  Influence. 

404.  Voidability  as  Against  Bona  Fide  Holder  for  Value. 

405.  Jurisdiction  of  Equity  to  Order  Cancellation. 

§  398.     Right  of  Rescission  or  Cancellation  in  General. — 

The  parties  to  a  negotiable  instrument  have  the  right  to 
rescind  the  promise  and  agreement  which  it  embodies,  by 
their  mutual  consent,  so  long  as  the  instrument  remains 
within  their  own  control.  Thus,  an  indorser  and  indorsee 
may  agree  to  rescind  or  modify  the  contract  evidenced  by 
the  indorsement,  and  an  agreement  so  made  will  control 
the  indorsement.^  Moreover,  if  a  legally  sufficient  ground 
exists  for  the  rescission  of  a  note  or  bill,  such  as  fraud, 
mistake,  or  duress,  the  person  liable  on  it,  instead  of  de- 
fending an  action  on  it  on  the  ground  of  its  invalidity,  may 
sue  to  have  it  surrendered  and  canceled,  at  least  as  against 
the  original  payee,  or  against  any  person  if  it  is  not  nego- 
tiable in  form,^  upon  complying  with  such  terms  and  con- 
ditions as  are  usual  in  the  rescission  of  contracts,  including 
the  restoration  of  any  consideration  or  benefit  received,^ 
and  upon  showing  loss  or  injury  to  himself.*  For  a  debtor 
who  gives  his  note  to  his  creditor  for  a  valid  and  subsisting 
debt,  induced  to  do  so  by  certain  statements  of  the  credi- 
,  „  tor,  cannot  set  up  in  defense  to  the  note,  or  as  a  ground  for 

1  Young  V.  Fuller,  29  Ala.  464. 

2  Campodonlco  v.  Grossini,  66  Cal.  358,  5  Pac.  609 ;  Jones  v.  Dana, 
24  Barb.  (N.  Y.)  395;  Domingo  v.  Getman,  9  Cal.  97;  Hodson  v. 
Eugene  Glass  Co.,  156  111.  397,  40  N.  E.  971;  Manning  v.  Berdan 
(C.  C.)  135  Fed.  159 ;  City  of  Paterson  v.  Baker,  51  N.  J.  Eq.  49,  26 
Atl.  324;  Breathwit  v.  Rogers,  82  Ark.  758;  Sipola  v.  Winsbip,  74 
N.  H.  240,  66  Atl.  962. 

3  Berenson  v.  Conant,  214  Mass.  127,  101  N.  e.  60. 

i  Bank  of  Commerce  v.  Broyles,  16  N.  JI.  414,  120  Pac.  670. 
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its  cancellation,  that  such  statements  were  false  and  fraud- 
ulent, without  also  showing  injury.^  Again,  if  a  note  has 
been  paid,  satisfied,  or  otherwise  discharged,  but  remains 
outstanding,  there  is  jurisdiction  in  a  court  of  equity  to 
order  its  cancellation."  And  it  appears  that  where  a  note 
includes  an  unconscionable  overcharge,  it  may  be  at  least 
reduced  in  amount,  if  not  canceled,  by  the  aid  of  the  courts.'' 

§  399.  Fraud  and  False  Representations. — Where  the 
execution  of  a  promissory  note,  bill,  draft,  or  check  is  in- 
duced by  fraud,  deceit,  fraudulent  concealment,  false  rep- 
resentations, or  false  pretences,  the  maker  may  defend 
against  it  on  that  ground,  or,  in  proper  cases,  maintain  an 
action  for  its  cancellation,^  saving  the  rights  of  holders  in 
good  faith  for  value  without  notice  and  before  maturity,  a 
case  which  will  be  considered  later.  And,  according  to  the 
general  current  of  the  authorities,  the  fraud,  concealment, 
or  false  representations  which  will  constitute  a  defense  to 
an  action  on  a  note,  or  warrant  its  cancellation,  may  be  such 
as  relate  to  the  consideration  for  the  note,  in  respect  to  its 
existence,  character,  value,  amount,  or  other  particulars,^ 

6  Bowen  v.  Waxelbaum,  2  Ga.  App.  521,  58  S.  E.  784. 

«  Supra,  §  162. 

^  Cutler  v.  How,  8  Mass.  257 ;  Haycock  v.  Rand,  5  Oush.  (Mass.)  26. 

8  House  V.  Martin,  12.5  Ga.  (\42.  54  S.  E.  7.55 ;  Turner  v.  Ware,  2 
Ga.  App.  57,  58  S.  E.  310;  Gehlbach  v.  Carlinville  Nat.  Banls,  83 
111.  App.  129 ;  McCrea  v.  Murpliy,  90  111.  App.  434 ;  People's  State 
Bank  V.  Buxer,  31  Ind.  App.  245,  07  N.  E.  542 ;  Kernodle  v.  Hunt,  4 
Blackf.  (Ind.)  57;  Stouffer  v.  Alford,  114  Md.  110,  78  Atl.  387; 
Roberts  v.  Sholes,  144  Mich.  215,  KJT  N.  W.  904;  McNeill  v.  Bay 
Springs  Banli;,  100  Miss.  271,  56  South.  333 ;  Anderson  v.  Stapel,  80 
Mo.  App.  115;  Bank  of  Ozark  y.  Hanks,  142  Mo.  App.  110,  125  S.  W. 
221;  Mueller  v.  Bueh,  71  N.  J.  Law,  486,  58  Atl.  1092;  Times 
Square  Automobile  Co.  v.  Rutherford  Nat.  Bank,  77  N.  J.  Law,  649, 
73  Atl.  479,  134  Am.  St.  Rep.  811;  Douglass  v.  Richards,  116  App. 
Div.  27,  101  N.  Y.  Supp.  299 ;  Bristor  v.  Manhattan  Real  Estate  Co., 
75  Misc.  Rep.  <>'.2,  133  N.  Y.  Supp.  lOOO;  Helms  v.  Ilolton,  152  N.  C. 
5S7,  67  S.  E.  1061 ;  Kingman  Colony  Irr.  Co.  v.  Payne  (Or.)  152  Pac. 
891 ;  Benson  v.  Keller,  37  Or.  120,  60  Pac.  918 ;  Kirby  v.  Berguin, 
15  S.  D.  444,  90  N.  W.  856 ;  Hall  v.  Grayson  County  Nat.  Bank,  36  Tex. 
Civ.  App.  ,017,  81  S.  W.  762;  Ilynes  v.  Plastino,  45  Wash.  190,  87  Pac. 
1127;  Aukland  v.  Arnold,  131  Wis.  64,  111  N.  W.  212.  On  the  gen- 
eral subject  of  fraud  as  ground  for  rescission  or  cancellation  of  con- 
tracts, see,  supra,  §§  20-57.  As  to  false  representations  justifying 
rescission  or  cancellation,  see,  supra,  §§  68-126. 

9  Alabama  Nat.  Bank  v.  Halsey,  109  Ala.  196,  19  South.  522;   Bark- 
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although  under  the  law  of  some  states,  chiefly  statutory, 
the  fraud  which  will  warrant  the  avoidance  or  cancellation 
of  a  note  must  be  fraud  going  to  the  execution  of  the  in- 
strument, and  fraud  going  merely  to  the  consideration  is 
not  enough.^"  To  illustrate  these  principles,  attention  may 
be  called  to  a  ruling  that  where  a  person,  by  fraudulent 
representations  as  to  the  ownership  of  lands,  obtains  notes 
from  another  for  a  pretended  conveyance  thereof,  the  mak- 
er may  obtain  the  cancellation  of  the  notes  in  equity.^^ 
And  so,  where  the  guarantor  of  a  corporation's  indebted- 
ness is  induced  to  give  his  note  for  a  debt  which  is  falsely 
represented  to  him  as  being  within  the  liabilities  covered 
by  his  guaranty,^^  and  where  one  is  induced  to  subscribe 
to  a  joint  adventure  and  give  his  note  therefor  by  the  false 
statement  that  a  certain  other  person  had  subscribed. ^^ 
And  so,  payment  of  a  note  may  be  avoided  where  it  is 
shown  that  the  note  was  given  to  an  educational  institu- 
tion by  way  of  a  subscription  to  its  funds,  on  the  represen- 
tations of  its  agents  that  the  institution  was  endeavoring 
in  this  way  to  raise  an  endowment  fund,  the  object  of  which 
was  to  found  and  endow  free  scholarships  for  the  children 
of  the  subscribers,  and  that  payment  of  any  subscription  so 
made  would  not  be  called  for  unless  a  total  sum  was  sub- 
scribed sufficient  for  the  proposed  endowment  as  an  entire- 
ty, and  that  all  these  representations  were  false,  the  insti- 
tution never  having  had  any  real  intention  of  endowing 
or  providing  any  such  scholarships.^* 

But  to  warrant  the  avoidance  of  a  note  on  the  ground 
that  its  execution  was  induced  by  false  representations,  it 
is  necessary  that  the  representations  should  have  been  made 

hamsted  v.  Case,  5  Conn.  528,  13  Am.  Dec.  92 ;  Knotts  v.  Preble,  50 
111.  226,  99  Am.  Dec.  514;  Cross  v.  Herr,  96  Incl.  96;  Snyder  v. 
Hargus,  26  Kan.  416;  Sides  v.  Hilleary,  6  Har.  &  J.  (Md.)  86;  Beall 
V.  January,  62  Mo.  434;  First  Nat.  Bank  v.  How,  1  Mont.  604; 
Jones  V.  Dana,  24  Barb.  (N.  Y.)  895;  Still  v.  Snow,  66  Vt.  277,  29 
Atl.  250. 

10  Oregon  v.  Jennings,  119  TJ.  S.  74,  7  Sup.  Ct.  124,  30  L.  Ed.  323. 

11  Beardsley  v.  Bennett,  1  Day  (Conn.)  107. 

12  National  Bank  of  Commerce  v.  Rockefeller,  174  Fed.  22,  98  C.  C. 
A.  8. 

13  Cox  V.  Cline,  147  Iowa,  353,  126  N.  W.  330. 

11  Elsass  V.  Moore's  Hill  Collegiate  Institute,  77  Ind.  72. 
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by  the  payee  or  by  some  one  in  privity  with  him  or  au- 
thorized to  represent  and  speak  for  him;  ^^  that  they  should 
have  been  false  in  fact,  or  at  least  so  ambiguous  and  mis- 
leading as  to  create  an  entirely  false  impression  in  the  mind 
of  the  maker  of  the  note,  and  designedly  so ;  ^°  that  the 
person  making  them  should  have  been  chargeable  with  a 
knowledge  of  their  falsity,  or  that  he  should  have  made 
the  statements,  as  assertions  of  fact,  recklessly  and  with- 
out any  knowledge  of  their  being  true  or  false ;  ^'  that  the 
maker  of  the  note,  exercising  at  least  reasonable  intelli- 
gence and  care,  should  have  been  deceived  by  the  false  rep- 
resentations; ^*  and  that  he  should  have  relied  on  them,  and 
have  been  induced  by  them  to  make  the  note,  to  his  preju- 
dice.^ °  Furthermore,  it  is  necessary  that  the  representa- 
tions should  have  related  to  some  past  or  present  matter  of 
fact.  It  is  no  defense  to  an  action  on  a  note  that  it  was 
given  upon  the  expression,  by  the  payee,  of  an  expectation 
and  belief  of  great  benefit  to  result  to  the  maker  from  the 
transaction  which  was  the  consideration  therefor,  or  that 
it  was  given  under  a  mutual  mistake  of  the  parties,  not  in 
reference  to  any  past  or  present  material  fact,  but  in  refer- 
ence to  some  future,  imaginary,  or  speculative  event,  pro- 
vided there  is  no  actual  fraud  or  misrepresentation.^" 

Finally,  it  should  be  noted  that  one  who  gives  a  renewal 
note,  having  at  the  time  full  knowledge  of  the  fact  that  the 
original  note  was  obtained  from  him  by  means  of  fraud  or 
false  representations,  waives  such  fraud,  and  cannot  set  up 
such  facts  in  defense  to  an  action  on  the  renewal  note.^^ 

16  Roth  V.  Donnelly  Grocery  Co.,  8  Ga.  App.  851,  70  S.  E.  140; 
Hays  V.  Bostiek,  9G  Miss.  701,  51  South.  +(.i2.  See  Ahern  v.  Good- 
speed,  9  Hun  (N.  y.)  2(jn.     And  see,  supra,  §§  93-95. 

18  Harrison  v.  Lee,  13  Ga.  App.  316,  79  S.  E.  211.  And  see,  supra, 
§  100. 

17  Bank  of  Monette  v.  Hale,  104  Ark.  388,  149  S.  W.  845.  And  see, 
supra,  §§  102-107. 

18  Newman  v.  Buffalo  Pitts  Co.  (Tex.  Ciy.  App.)  160  S.  W.  657. 
And  see,  supra,  §  109. 

19  Hurst  V.  Lee,  143  App.  Div.  614,  127  N.  Y.  Supp.  1040.  And  see, 
supra,  §  110. 

2  0  Cartwright  v.  Gardner,  5  Cush.  (Mass.)  27.'1.  And  see,  supra, 
§  89. 

21  BYanklin  Phosphate  Co.  v.  International  Harvester  Co.,  C2  Fla. 
185,   57   South.   200,  Ann.   Cas.   1913C,   1247;    Roess   Lumber  Co.   v. 
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But  since  there  can  be  no  ratification  or  estoppel  without 
knowledge  of  the  facts,  this  rule  does  not  apply  where  the 
renewal  note  is  given  before  the  discovery  of  the  fraud 
affecting  the  original  note.^^ 

§  400.  Substitution  of  Instruments. — When  a  person  is 
induced  to  sign  a  promissory  note  by  false  and  fraudulent 
representations  that  it  is  an  instrument  of  a  different  char- 
acter, or  that  it  is  a  note  of  a  different  tenor  or  for  a  differ- 
ent amount,  and  is  not  chargeable  with  negligence  in  fail- 
ing to  inform  himself  as  to  its  nature,  either  because  it  was 
misread  to  him  or  because  he  was  unable  to  read  it,  or  for 
other  sufficient  reasons,  the  note  has  no  more  validity  than 
if  it  were  a  forgery,  and  may  be  defended  against  on  the 
ground  of  fraud,  or  ordered  canceled,  if  circumstances  make 
the  latter  remedy  appropriate.^^  Thus,  where  one  was 
asked  to  sign  his  name  and  post-office  address  on  a  paper 
presented  to  him,  that  the  other  might  know  where  and  to 
whom  to  send  an  article  which  he  promised  to  send,  but  the 
paper  proved  to  be  a  promissory  note,  it  was  held  void  for 
fraud. ^*    So  where  a  person  induces  another  to  sign  a  paper 

State  Exchange  Bank,  68  Ma.  324,  67  South.  188;  Harfst  v.  State 
Bank  of  El  Campo,  56  Tex.  Civ.  App.  31,  119  S.  W.  694. 

2  2  Gilpin  V.  Netograph  Mach.  Co.,  25  Okl.  408,  108  Pac.  382,  29 
L.  R.  A.  (N.  S.)  477. 

2  3  Burroughs  v.  Pacific  Guano  Co.,  81  Ala.  255,  1  South.  212; 
Davis  V.  Snider,  70  Ala.  315;  Gillespie  v.  Hester,  160  Ala.  444,  49 
South.  580;  Frits  v.  Frits,  32  Ark.  327;  Wenzel  v.  Shulz,  78  Cal. 
221,  20  Pac.  404 ;  Brooks  v.  Matthews,  78  Ga.  739,  3  S.  E.  €27 ;  Rad- 
cliffe  V.  Biles,  94  Ga.  480,  20  S.  E.  359;  T.  I.  Thomason  &  Son  v. 
B.  Goldman  &  Co.,  9  Ga.  App.  349,  71  S.  E.  596;  Puffer  v.  Smith,  57 
111.  527;  Munson  v.  Nichols,  62  111.  Ill;  Sims  v.  Bice,  67  111.  88; 
"Webb  V.  Corbin,  78  Ind.  403;  Luellen  v.  Hare,  32  Ind.  211;  Byers 
v.  Daugherty,  40  Ind.  198;  Wiekham  v.  Evans,  133  Iowa,  552,  110 
N.  W.  1046;  Green  v.  Wilkie,  98  Iowa,  74,  66  N.  W.  1046,  36  I..  R.  A. 
434,  60  Am.  St.  Rep.  184 ;  Biddeford  Nat.  Bank  v.  Hill,  102  Me.  346, 
66  Atl.  721,  120  Am.  St.  Rep.  499;  Kagel  v.  Totten,  59  J\Id.  447; 
Gibbs  V.  Linabury,  22  Mich.  492,  7  Am.  Rep.  675 ;  Aultman  v.  Olson, 
34  Minn.  450,  26  N.  W.  451;  New  Madrid  Banking  Co.  v.  Poplin, 
129  Mo.  App.  121,  108  S.  W.  115 ;  Whitney  v.  Snyder,  2  I.ans.  (N.  Y.) 
477 ;  Ribner  v.  Kleinberg  (Sup.)  122  N.  Y.  Supp.  239 ;  Stacy  v.  Ross,' 
27  Tex.  3,  84  Am.  Dec.  604 ;  Nielsen  v.  Schuckman,  53  W'is.  638,  11 
N.  W.  44;  Walker  v.  Ebert,  29  Wis.  196,  9  Am.  Rep.  548.  On  the 
general  subject  of  substitution  of  instriunents,  see,  supra,  §  28.  As 
to  fraud  consisting  in  misreading  an  instrument,  see,  supra,  §  57. 

21  Wilson  V.  Miller,  72  111.  616. 
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containing  no  writing,  and  which  is  to  be  used  merely  as 
a  means  of  identifying  the  signer  (who  does  not  intend  to 
execute  a  note  or  a  contract  of  any  kind),  and  then  fills  out 
the  blanks  so  as  to  make  the  paper  a  promissory  note,  it 
will  be  held  void  even  in  the  hands  of  an  innocent  holder.-" 
And  where  a  party  is  induced  by  a  trick  or  contrivance  to 
sign  a  note  as  a  surety,  when  he  only  intended  to  sign  it  as 
a  witness,  it  is  a  fraud  constituting  a  defense  against  the 
note.^° 

§  401.  Duty  of  Care  and  Prudence. — It  is  a  general  rule 
that  any  person  who  embarks  upon  a  business  transaction  is 
bound  to  exercise  at  least  a  reasonable  measure  of  care  and 
prudence  to  guard  against  fraud  or  mistake,  and  particu- 
larly, not  to  sign  any  document  without  reading  it  or  taking 
other  means  to  inform  himself  correctly  of  its  contents. ^^ 
Applied  to  the  subject  in  hand,  the  general  rule  takes  this 
form :  If  a  person  signs  a  paper  which  is  presented  to  him 
for  that  purpose  without  informing  himself  of  what  it  is, 
when  he  was  able  to  read  it,  or,  being  unable  himself  to 
read,  could  have  it  read  to  him  by  a  disinterested  person, 
and  if  no  trick  or  artifice  was  practised  to  prevent  or  dis- 
suade him  from  reading  it,  and  he  was  not  deceived  by  any 
false  representations  as  to  the  identity  or  contents  of  the 
instrument,  then  his  negligence  is  such  as  to  preclude  him 
from  any  relief  if  the  paper  proves  to  be  a  promissory  note, 
or  a  note  of  a  different  tenor  or  character  from  what  he 
supposed  it  to  be.^*     Thus,  for  instance,  one  cannot  com- 


as First  Nat.  Bank  v.  Zeims,  93  Iowa,  140,  61  N.  W.  -is?, ;  Caul- 
kins  V.  Whisler,  29  Iowa,  495,  4  Am.  Rep.  236;  Cline  v.  Guthrie,  42 
Ind.  227,  13  Am.  Rep.  357. 

2  6  Barco  v.  Taylor,  5  Ga.  App.  372,  63  S.  E.  224. 

2'  General  duty  as  to  care  and  prudence  in  business  matters,  see, 
supra,  §§  39,  113-126.  Care  and  vigilance  to  prevent  mistake,  see, 
supra,  §  131.    Duty  to  read  instrument  before  signing,  supra,  §§  52-56. 

2  3  Martin  v.  Smith,  116  Ala.  639,  22  South.  917;  Placer  County 
Bank  v.  Freeman,  126  Cal.  90,  58  Pac.  388;  Walton  Guano  Co.  v. 
Copelan,  112  Ga.  319,  37  S.  E.  411,  52  L.  R.  A.  268 ;  Radcliffe  v.  Biles, 
94  Ga.  480,  20  S.  E.  359 ;  Stone  v.  Billings,  167  111.  170,  47  N.  E^.  372 ; 
Coyne  v.  Dooley,  34  111.  App.  26;  Smith  v.  Culton,  5  111.  App.  422; 
Swannell  v.  Watson,  71  111.  456;  Carpenter  v.  First  Nat.  Bank,  119 
111.  ;!52,  10  W.  E.  18;  Leach  v.  Nichols,  55  111.  273 ;  Rogers  v.  Place, 
29  Ind.  577 ;   American  Ins.  Co.  v.  McWhorter,  78  Ind.  136 ;    Ruddell 
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plain  that  his  note  contains  a  waiver  of  exemptions  (which 
he  did  not  mean  to  give)  when  he  failed  to  read  the  note 
before  signing  it,  though  he  could  read  and  had  ample  op- 
portunity to  do  so,  no  fraud  or  deception  being  practised 
upon  him.^'  And  a  statement  by  the  maker  of  a  note,  as  a 
reason  for  not  reading  it  before  signing,  that  he  was  busy 
discharging  his  duties  as  time-keeper  for  a  corporation,  im- 
plies ordinary  business  experience,  from  which  negligence 
may  be  inferred.''"  But  on  the  other  hand,  where,  at  the 
time  a  party  signs  a  note,  certain  printed  matter  thereon  is 
intentionally  concealed  from  his  view,  so  that  he  does  not 
know  that  it  is  a  note  which  he  is  signing,  it  is  voidable  for 
fraud."  And  where  the  maker  of  a  note  cannot  read  it, 
and  the  payee  refuses  either  to  read  it  to  him  or  to  permit 
a  third  person  to  do  so,  and  makes  false  representations 
concerning  it,  the  note  is  voidable.^^  And  knowledge  of 
circumstances  tending  to  disclose  the  falsity  of  representa- 
tions inducing  the  giving  of  a  note  will  not  prevent  one 
from  relying  justifiably  upon  the  representations  made,  if 
his  reason  for  such  reliance  was  his  confidence  in  the  in- 
tegrity of  the  person  making  the  representations.^^  Also 
it  is  held  that  the  fact  that  blank  spaces  sufficient  to  admit 
of  alterations  in  the  amount  are  left  in  a  promissory  note, 
at  the  time  when  the  indorser  writes  his  name  upon  it,  does 
not  constitute  such  negligence  on  his  part  as  will  render 
him  liable  to  an  innocent  holder  for  value  for  the  amount 
to  which  the  note  is  afterwards  fraudulently  raised  without 


V.  Phalor,  72  Ind.  533,  37  Am.  Rep.  177;  Douglass  v.  Matting,  29 
Iowa,  498,  4  Am.  Rep.  238 ;  First  Nat.  Bank  v.  Hall,  169  Iowa,  218, 
151  N.  W.  120;  Bank  of  Morgan  City  v.  Herwig,  121  La.  513,  46 
South.  611;  Condon  v.  Rice,  S8  Md.  720,  44  Atl.  169;  Catterlin  v. 
Lusk,  98  Mo.  App.  182,  71  S.  W.  1109 ;  Poindexter  v.  McDowell,  110 
Mo.  App.  233,  84  S.  W.  1133;  Chapman  v.  Rose,  56  N.  Y.  137,  15 
Am.  Rep.  401 ;  Capehart  v.  Mhoon,  58  N.  C.  178 ;  Ross  t.  Doland, 
29  OMo  St.  473.  Illiteracy  as  excuse  for  failing  to  read  before  sign- 
ing, see,  supra,  §  53 ;   defective  eyesight,  §  54. 

2  9  Goetter  v.  Pickett,  61  Ala.  387;    Cannon  t.  Lindsay,  85  Ala.  198, 
3  South.  676,  7  Am.  St.  Rep.  38. 

3  0  Wilcox  V.  Tetherlngton,  103  111.  App.  404. 

31  Palo  Alto  Stock  Farm  v.  Brooker,  131  Iowa,  229,  108  N.  W.  307. 
3  2Wootters  v.  Haden  (Tex.  Civ.  App.)  45  S.  W.  755. 
33  Wisegarver  v.  Yir.ger  (Tex.  Civ.  App.)  128  S.  W.  1190. 
Black  Rbsc. — 63 


§  402  RESCISSION  OF   CONTRACTa  994- 

the  indorser's  knowledge  or  consent;  and  his  assent  to  the 
alterations  cannot  be  inferred  from  the  mere  presence  of 
such  blank  spaces  when  the  note  left  his  hands. ^* 

§  402.  Mistake. — Mistake  may  constitute  a  ground  for 
avoiding  liability  on  a  note,  or  for  having  it  canceled  in 
equity,  but  as  a  general  rule  it  must  be  a  mistake  as  to  a 
material  matter  of  fact,  and  it  must  be  a  mutual  mistake, 
or  a  unilateral  mistake  known  to  and  taken  advantage  of  by 
the  other  party."''  Thus,  where  a  note  is  given  in  settle- 
ment of  a  balance  mistakenly  supposed  to  exist  in  favor  of 
the  payee,  when  in  truth  nothing  is  due,  this  fact  is  a  de- 
fense in  an  action  on  the  note,  at  least  where  it  is  brought 
by  the  original  payee  or  by  a  holder  with  notice.'"  So, 
equity  will  cancel  a  promissory  note  executed  under  the 
belief  that  the  maker  owed  the  amount  to  the  payee,  when 
in  fact  it  was  another  person  of  the  same  name  that  owed 
the  account,  and  this  is  so  whether  the  representations  of 
the  payee  by  which  the  note  was  procured  were  intentional- 
ly false  or  the  result  of  a  mistake.'''  But  the  acceptor  of  a 
bill  of  exchange  cannot  exempt  himself  from  liability  by 
showing  that  he  accepted  the  bill  under  a  mistake  as  to  the 
amount  of  funds  belonging  to  the  drawer  in  his  hands.'' 
And  if  a  telegraph  company,  upon  an  order,  issues  and  de- 
livers its  check  to  the  wrong  person  by  mistake,  it  is  liable 
thereon  to  an  innocent  purchaser  who  takes  the  check  from 
the  holder  upon  his  indorsement.'"  So  again,  the  fact  that 
defendant  signed  a  note  for  money  loaned  to  a  corporation 
of  which  he  was  a  director,  under  the  belief  that  he  would 


SI  Burrows  v.  IQunk,  70  Md.  451,  17  Atl.  378,  3  L.  R.  A.  576,  11 
Am.  St.  Rep.  371. 

35  See  Mercer  v.  Clark,  3  Bibb  (Ky.)  224 ;  Burdett  v.  Sirams,  3 
J.  J.  Marsh.  (Ky.)  190;  Claxon  v.  Demaree,  14  Bush  (Ky.)  172; 
Frazer  v.  St.ate  Bank  of  Decatur,  101  Ark.  135,  141  S.  W.  941.  On  Uie 
general  subject  of  mistake  as  a  ground  for  ayoiding  written  instru- 
ments, see,  supra,  §§  127-1.56. 

3  6  Wilderman  v.  Donnelly,  86  Jlinn.  1S4,  00  N.  W.  366.  But  see 
Fender  v.  Helterbrandt,  101  Ark.  :;:;5.  142  ,S.  W.  184. 

3T  Fltzmaurice  v.  Hosier,  116  Ind.  3(i:;,  16  N.  E.  175,  19  N.  E.  ISO,  9 
Am.  St.  Rep.  854.    And  see  Keardou  v.  Moriarty,  30  La.  Ann.  120. 

33  Jarvis  a.  Wilson,  46  Conn.  90,  33  Am.  Rep.  18. 

3  9  Burrows  v.  Western  Union  Tel.  Co.,  86  Minn.  499,  90  N.  W. 
1111,  58  L.  R.  A.  433,  91  Am.  St.  Rep.  380. 
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not  be  personally  liable,  is  no  defense,  the  mistake  being 
unilateral  and  moreover  one  of  law.*"  It  is  also  a  rule  that 
a  person  who  signs  a  promissory  note  without  reading  it 
cannot  defend  against  it  on  the  ground  of  mistake  or  mis- 
apprehension as  to  its  identity  or  its  contents,  if  he  was 
able  to  read  it  and  was  not  in  any  way  prevented  or  dis- 
suaded from  doing  so  by  the  other  party. *^  And  the  maker 
of  a  note  who  understands  the  terms  of  it,  and  who  is  capa- 
ble of  making  correctly  a  computation  called  for  by  the 
note,  is  bound  by  the  note  in  the  absence  of  any  fraud  or 
misrepresentation  inducing  its  execution.*^ 

§  403.  Duress  and  Undue  Influence. — Duress  practised 
upon  the  maker  of  a  note  or  bill  to  induce  him  to  execute 
it  is  ground  for  avoiding  liability  upon  it  or  for  procuring  it 
to  be  canceled  or  set  aside.*°  In  some  jurisdictions  the  old 
rule  is  still  adhered  to  that,  in  order  to  put  a  party  under 
duress  so  as  to  avoid  a  note  made  by  him,  there  must  be 

40  Maledon  v.  Leflore,  62  Ark.  387,  35  S.  W.  1102. 

41  Martin  v.  Smith,  116  Ala.  639,  22  South.  917 ;  Walton  Guano  Oo. 
V.  Copelan,  112  Ga.  319,  37  S.  E.  411,  52  L.  R.  A-  268;  Wilcox  v. 
Tetherington,  103  111.  App.  404;  Rogers  v.  Place,  29  Ind.  577;  Con- 
don V.  Rice,  88  Md.  720,  44  Atl.  169 ;  Catterlin  v.  Lusk,  98  Mo.  App. 
182,  71  S.  W.  1109.    And  see,  supra,  §§  39,  52-56,  113,  131,  401. 

4  2  Equitable  Sav.  &  Loan  Ass'n  y.  Bowes,  70  Wash.  169,  126  Paa 
436. 

4  3  Southern  Hardware  &  Supply  Co.  v.  Lester,  166  Ala.  86,  52 
South.  328 ;  Lighthall  v.  Moore,  2  Colo.  App.  554,  31  Pac.  511 ;  Whitt 
V.  Blount,  124  Ga.  671,  53  S.  E.  205 ;  Green  v.  Moss,  65  111.  App.  594 ; 
Bennett  v.  Ford,  47  Ind.  264;  Bush  v.  Brown,  49  Ind.  573,  19  Am. 
Rep.  695 ;  Henry  y.  State  Bank  of  Laurens,  131  Iowa,  97,  107  N.  W. 
1034;  Veach  v.  Thompson,  15  Iowa,  380;  Hall  v.  Commonwealth 
Bank,  5  Dana  (Ky.)  258,  30  Am.  Dec.  685;  Thompson  v.  Hinds,  67 
Me.  177  ;  Taylor  v.  Jaques,  106  Mass.  291 ;  Bryant  v.  Peck  &  Whipple 
Co.,  154  Mass.  460,  28  N.  E.  678 ;  HuUhorst  v.  Scharner,  15  Neb.  57, 
17  N.  W.  259;  Nebraska  Mutual  Bond  Ass'n  y.  Klee,  70  Neb.  383, 
97  N.  W.  476;  Davis  y.  Smith,  68  N.  H.  253,  44  Atl.  384, 
73  Am.  St  Rep.  584;  Haynes  v.  Rudd,  30  Hun  (N.  T.)  237;  James 
V.  Roberts,  18  Ohio,  548;  Griffith  v.  Sitgreaves,  90  Pa.  161; 
Foley  y.  Greene,  14  R.  I.  618,  51  Am.  Rep.  419 ;  McLin  y.  Marshall, 
1  Heisk.  (Tenn.)  678 ;  McGowen  v.  Bush,  17  Tex.  195 ;  Largent  y. 
Beard  (Tex.  CIy.  App.)  53  S.  W.  90;  Delta  County  Bank  y.  McGrana- 
han,  37  Wash.  307,  79  Pac.  796;  ilagoon  v.  Reber,  76  Wis.  392,  45 
N.  W.  112;  Schultz  Y.  Catlin,  78  Wis.  611,  47  N.  W.  946.  On  the 
general  subject  of  duress  as  a  ground  for  avoiding  or  rescinding 
contracts,  see,  supra,  §§  221-235;  more  particularly  as  to  notes  and 
bills,  see  §  226. 
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either  an  unlawful  imprisonment  or  an  abuse  of  a  lawful 
process  or  detention.''*  But  it  is  more  generally  held  that 
duress,  in  this  sense  and  for  this  purpose,  may  consist  not 
only  in  physical  restraint  or  detention, ^"^  or  the  unlawful 
withholding  of  the  possession  of  personal  property,**  but 
also  in  the  making  of  threats,  of  such  a  character  or  relat- 
ing to  such  an  impending  injury  as  may  suffice  to  overcome 
the  mind  and  will  of  the  victim/^  And  such  threats  need 
not  concern  the  maker  of  the  note  personally,  if  they  are 
directed  against  some  near  relative  or  member  of  his  family. 
Thus,  a  note  the  sole  consideration  of  which  is  the  maker's 
fear  of  a  criminal  prosecution  of  her  husband,  induced  by 
representations  of  the  payee  made  to  obtain  it,  is  void.** 
But  there  must  be  at  least  apparent  means  of  carrying  the 
threat  into  execution  and  a  reasonable  apprehension  that  it 
will  be  done.*"  And  although  most  of  the  decisions  have 
now  discarded  the  rule  that  the  threats  must  be  of  such  a 
character  as  to  overcome  the  resistance  of  a  person  of  ordi- 
nary firmness  and  courage,  yet  they  must  at  least  be  suffi- 
cient to  deprive  the  particular  individual  of  his  power  of 
voluntary  choice  and  action.  But  threats  which  induce  the 
execution  of  a  note  by  an  old  and  feeble  person  may  amount 
to  duress,  though  they  would  not  have  constrained  a  person 
of  ordinary  vigor. ^^  But  merely  showing  that  a  note  was 
executed  under  protest  is  not  equivalent  to  showing  that  it 
was  procured  by  duress. ^^  It  is  also  a  rule  that  a  note  ob- 
tained by  the  exertion  of  undue  influence  over  the  mind  and 
will  of  the  maker  cannot  be  enforced. °^ 

■"  Heaps  V.  Dunham,  95  111.  583.  And  see  Mullin  t.  Leamy,  80 
N.  J.  Law,  484,  79  Atl.  257 ;  Carr  v.  Rountree,  9  Ga.  App.  393,  71 
S.  E.  .'"iSO. 

4  5  McNair  v.  Benson,  63  Or.  66,  126  Pac.  20. 

40  Caldwell  v.  Anto  Sales  &  Supply  Co.  (Tex.  Civ.  App.)  158  S.  W. 
1030.  But  see  Southern  Sand  &  Jlaterlal  Co.  v.  Teuple's  Savings 
Bank  &  Trust  Co.,  101  Ark.  206,  142  S.  W.  178. 

*^  Cornwall  v.  Anderson,  85  Wash.  369,  148  Pac.  1. 

48  Davis  V.  Smith,  68  N.  H.  253,  44  Atl.  384,  73  Am.  St.  Rep.  584; 
Kronmeyer  v.  Buck,  2.58  111.  586,  101  N.  E.  935,  45  L.  R.  A.  (N.  S.) 
11 S2. 

■iODorsey  v.  Bryans,  143  Ga.  186,  84  S.  E,  467. 

60  Anthony  &  Cowell  Co.  v.  Brown,  214  Mass.  439,  101  N.  E.  1056. 

B 1  Jacoby  v.  Ross,  12  Mo.  App.  577. 

6  2  In  re  Killen's  Estate,  223  Pa.  201,  72  Atl.  521;    Coe  v.  McGran, 
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§  404.  Voidability  as  Against  Bona  Fide  Holder  for 
Value. — It  is  a  familiar  rule  of  law  that  the  holder  of  a 
negotiable  instrument  who  has  acquired  it  before  maturity, 
for  value,  in  good  faith,  and  without  notice  of  any  irregu- 
larities or  of  any  dispute  as  to  its  validity, — in  other  words, 
a  bona  fide  holder  for  value,^is  protected  against  equities 
and  defenses  existing  between  the  original  parties  to  it."" 
Hence  an  action  to  cancel  or  annul  a  negotiable  note  will 
not  lie  against  such  a  holder  on  the  ground  of  a  failure  of 
consideration,''*  or  because  the  machine,  for  the  price  of 
which  the  note  was  given,  proves  to  be  worthless, ""^  or  be- 
cause the  note  was  executed  by  a  partner  in  the  name  of 
the  firm  without  authority.'*'^  But  when  we  consider  the 
question  of  fraud  as  affecting  the  validity  of  a  note  in  the 
hands  of  an  innocent  purchaser,  the  authorities  are  not  free 
from  doubt  and  conflict.  Generally,  however,  the  rule  may 
be  taken  as  established  that  the  fraud  and  circumvention 
necessary  to  invalidate  a  note  in  the  hands  of  an  innocent 
purchaser  before  maturity  must  relate  to  the  execution  of 
the  note,  and  not  merely  to  its  consideration."^  That  is 
to  say,  if  the  maker  of  the  note  understands  what  he  is  doing 
and  is  under  no  mistake  as  to  the  nature  and  terms  of  the 
instrument  which  he  signs,  but  intends  to  make  a  negoti- 
able note  with  the  prospect  that  it  may  be  put  into  circula- 
tion, he  cannot  defend  against  it  in  the  hands  of  a  subse- 
quent bona  fide  holder,  or  have  it  canceled,  because  he  was 
tricked,  deceived,  or  defrauded  in  the  transaction  out  of 
which  the  note  arose,  or  in  consideration  of  which  it  was 
given,   though   the   fraud,   false   representations,   or   deceit 

23  Idaho,  582,  131  Pac.  1110.  On  the  general  subject  of  undue  in- 
fluence as  a  ground  for  rescinding  or  avoiding  contracts,  see,  supra, 
§§  23T-252. 

6  3  But  see  Bank  of  Ozark  v.  Tuttle,  144  Mo.  App.  294,  127  S.  W. 
918,  holding  that  the  maxim  "caveat  emptor"  applies  to  the  pur- 
chaser of  negotiable  paper,  as  vs^ell  as  to  the  purchaser  of  any  other 
property. 

5*  Ryland  v.  Brown,  2  Head  (Tenn.)  270;  Mayes  v.  Robinson,  93 
Mo.  114,  5  S.  W.  611. 

ssPennebaker  Bros.  v.  Bell  City  Mfg.  Co.,  130  Ky.  592,  113  S.  W 
829. 

56  Fuller  V.  Percival,  126  Mass.  381. 

67  Connolly  v.  Dammann,  232  111.  175,  83  N.  E.  531. 
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may  be  such  as  would  have  entitled  him  to  rescind  the  origi- 
nal transaction  or  to  have  the  note  canceled  if  it  had  re- 
mained in  the  hands  of  the  original  payee. ^^  And  the  same 
rule  applies  in  the  case  of  mistake,  that  is,  where  the  mis- 
take is  not  as  to  the  character  of  the  instrument,  but  as  to 
the  consideration  or  as  to  the  person.  Thus,  if  a  telegraph 
company,  upon  receipt  of  a  telegraphic  order  for  money, 
issues  and  delivers  its  check  to  the  wrong  person  by  mis- 
take, it  is  liable  thereon  to  an  innocent  purchaser  who  takes 
the  check  from  the  holder  upon  his  indorsement.^"  But  if 
fraud  was  practised  in  procuring  the  execution  of  a  note, 
the  case  is  materially  different.  And  it  is  generally  held 
that  one  who,  without  negligence,  is  induced  to  sign  a 
promissory  note  by  fraudulent  practices  leading  him  to  be- 
lieve that  he  is  signing  an  instrument  of  a  different  char- 
acter, is  not  liable  thereon,  even  though  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser  without  notice  of  the 
fraud.""  For  in  this  case  the  paper  has  no  validity  as  a 
note,  for  want  of  knowledge  and  intention  on  the  part  of 
the  signer.     Never  having  intended  to  execute  and  deliver 

5  8  Walters  v.  Palmer,  110  Ga.  776,  36  S.  E.  79;  Taylor  v.  Cribb, 
100  Ga.  94,  26  S.  B.  468;  Palmer  v.  Poor,  121  Ind.  135,  22  N.  E.  984, 
6  L.  B.  A.  469;  People's  State  Bank  v.  Ruxer,  31  Ind.  App.  245,  67 
N.  E.  542 ;  David  v.  Mercbants'  Nat.  Bank,  103  Ky.  586,  45  S.  W.  878 ; 
McCaweu  V.  Barnett,  136  La.  994,  68  Soutb.  102;  Potter  v.  Belden, 
105  Jlass.  11 ;  Boles  v.  Harding,  201  Mass.  103,  87  N.  E.  481 ;  White 
V.  Dodge,  187  Ma.ss.  449,  73  N.  E.  549 ;  Corby  v.  Butler,  55  Mo.  398 ; 
Famous  Sboe  &  Clothing  Co.  v.  Crosswbite,  124  Mo.  34,  27  S.  W.  397, 
2f)  L.  R.  A.  ,568,  46  Am.  St.  Rep.  424;  Cbeney  v.  Janssen,  20  Neb. 
128,  29  N.  W.  289;  S.  Blaisdell  .Tr.  Co.  v.  Citizens'  Nat.  Bank,  96 
Tex.  626,  75  S.  W.  292,  62  L.  R.  A.  968,  97  Am.  St.  Rep.  944 ;  Deni- 
son  V.  Brown  (Tex.  Civ.  App.)  172  S.  W.  725. 

6  9  Burrows  v.  Western  Union  Tel.  Co.,  86  Minn.  499,  90  N.  W.  1111, 
58  I>.  R.  A.  433,  91  Am.  St.  Rep.  380. 

60  Home  Nat.  Bank  v.  Hill,  165  Ind.  226,  74  N.  E.  10S6;  Lindley 
V.  Hofman,  22  Ind.  App.  237,  53  N.  E.  471;  Cline  v.  Guthrie,  42 
Ind.  227,  13  Am.  Rep.  357 ;  First  Nat.  Bank  v.  Zeims,  93  Iowa,  140, 
61  N.  W.  4a3;  Caulkins  v.  Whisler,  29  Iowa,  495,  4  Am.  Rep.  2.36; 
Shenandoah  Nat.  Bank  v.  Gravatte,  4  Neb.  (Unof.)  591,  95  N.  W.  GOl ; 
Hutkoff  V.  Moje,  20  Misc.  Rep.  632,  46  N.  Y.  Supp.  905 ;  New  Madrid 
Banking  Co.  v.  Poplin,  129  Mo.  App.  121,  108  S.  W.  115 ;  Whitney  v. 
Snyder,  2  Lans.  (N.  Y.)  477;  Gibbs  v.  Linnbury,  22  Mich.  402,  7  Am. 
Kep.  (175 ;  De  Camp  v.  Ilamnia,  29  Ohio  St.  467.  Contra,  see  Tower 
V.  Whip,  53  W.  Ya.  158,  44  S.  E.  17'.),  C3  L.  R,  A.  937;  Conqueror 
Trust  Co.  V.  Reves  Drug  Co.  (Ark.)  176  S.  W.  119. 
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the  paper  as  a  negotiable  note,  it  is  no  more  his  "factum" 
or  act  than  it  would  be  if  his  signature  had  been  forged. 
"Where  the  maker  is  deceived  as  to  the  true  character  of 
the  instrument  signed  and  delivered,  and  the  deception  can- 
not be  attributed  in  whole  or  in  part  to  his  negligence  or 
want  of  proper  caution,  there  is  no  more  reason  why  he 
should  be  obligated  thereby  than  if  his  signature  had  been 
forged."  "^  It  may  be  remarked  in  passing  that  the  statu- 
tory law  of  Georgia,  as  well  as  the  rule  of  its  courts,  pro- 
vides that  the  holder  of  a  negotiable  instrument  is  protected 
against  any  defense  set  up  by  the  maker,  except  non  est 
factum,  gambling,  illegal  consideration,  or  fraud  in  the  pro- 
curement of  it.°^  But  to  be  able  to  set  up  against  a  bona 
fide  holder  for  value  the  defense  that  the  execution  of  the 
note  was  procured  by  fraud,  the  maker  must  be  able  to 
show  that  he  was  not  guilty  of  any  negligence  in  signing 
it.^'  For  if  he  is  chargeable  with  negligence,  he  is  estopped 
to  deny  his  liability,  on  the  ground  that  where  one  of  two 
innocent  parties  must  suffer  a  loss,  he  shall  bear  it  whose 
fault  or  imprudence  made  the  loss  possible.  And  it  must  be 
remembered  that  "where  a  negotiable  instrument,  with  the 
genuine  signature  of  a  prior  party,  comes  into  the  hands  of 
a  bona  fide  holder  for  value  before  maturity,  the  presump- 
tion is  in  favor  of  its  validity,  and  if  such  party  seeks  to 
escape  liability  on  the  ground  that  it  was  not  voluntarily 
executed,  the  burden  of  showing  that  fact  rests  upon  him, 
and  also  to  show  that  he  was  without  negligence  in  the 
premises."  °*     But  the  fact  that  blank  spaces  sufficient  to 


«i  De  Camp  v.  Hanima,  29  Ohio  St.  467. 

8  2  Civ.  Code  Ga.  1910,  §  4286.  iStee  Pryor  t.  American  Trust  & 
Banking  Co.,  15  Ga.  App.  822,  84  S.  E.  312.  In  this  state,  a  note 
given  for  a  consideration  wholly  or  partly  illegal  or  immoral  is  void 
in  the  hands  of  an  innocent  purchaser  for  value  before  maturity  and 
without  notice.  Exchange  Nat.  Bank  v.  Henderson,  139  Ga.  260,  77 
S.  E.  36,  51  L.  R.  A.  (N.  S.)  549. 

6  3  Exchange  Nat.  Bank  v.  Plate,  69  111.  App.  489;  Nebeker  v. 
Cutsinger,  48  Ind.  436;  Woollen  v.  Ulrich,  64  Ind.  120;  Pisber  v. 
Von  Eehren,  70  Ind.  19,  36  Am.  Rep.  162 ;  Home  Nat.  Bank  v.  Hill. 
165  Ind.  226,  74  N.  E.  1086 ;  De  Camp  v.  Hamma,  29  Ohio  St.  467 ; 
Ross  V.  Doland,  29  Ohio  St.  473;  Keller  v.  Schmidt,  104  Wis.  596, 
80  N.  W.  935. 

e*  Ross  V.  Doland,  29  Ohio  St.  473. 


§   404  RESCISSION  OF  CONTRACTS  1000 

admit  of  alteration  in  the  amount  are  left  in  a  promissory 
note,  at  the  time  when  an  indorser  writes  his  name  upon  it, 
does  not  constitute  such  negligence  on  his  part  as  will  ren- 
der him  liable  to  an  innocent  holder  for  value  to  the  amount 
to  which  the  note  is  afterwards  fraudulently  raised  without 
the  indorser's  knowledge  or  consent/'^  Moreover,  if  the 
maker  of  a  note  is  in  position  to  plead  fraud  as  against  a 
holder,  he  waives  this  defense,  and  estops  himself  to  allege 
the  invalidity  of  the  note,  if  he  seeks  and  obtains  a  renewal 
from  such  holder  and  takes  up  the  old  note.""  If  a  note  is 
not  negotiable,  the  holder  of  it  stands  in  no  better  position 
than  the  original  payee,  and  a  defense  of  fraud  is  as  much 
available  against  him  as  against  the  party  perpetrating  the 
fraud." 

Substantially  similar  to  the  foregoing  reasons  are  those 
which  govern  the  case  of  a  note  made  by  a  person  mentally 
incompetent.  Because  it  is  not  his  free  and  intelligent  act, 
a  note  signed  by  an  insane  person,  though  negotiable  in 
form,  is  not  within  that  rule  of  commercial  law  which  pro- 
tects such  paper  in  the  hands  of  a  bona  fide  holder  for  value 
against  defenses  to  which  it  was  subject  in  the  hands  of  the 
payee.  The  purchaser  takes  it  charged  with  notice  of  the 
maker's  disability,  occupies  no  better  position  as  against 
him  than  the  payee,  and  is  subject  to  the  same  burden  of 
proof  when  the  maker's  incapacity  is  pleaded  in  defense  to 
an  action  brought  by  the  holder."^  But  this  rule  is  probably 
subject  to  the  modification  that  when  the  promissory  note 
of  an  insane  person  was  given  for  necessaries,  or  for  other 
adequate  consideration  of  benefit,  furnished  to  him  in  good 
faith,  as  for  the  protection  or  benefit  of  his  estate,  without 

8  5  Burrows  v.  Klunk,  70  Md.  451,  17  All.  378,  3  L.  E.  A.  576,  14 
Am.  St.  Rep.  371. 

0  6  Odbert  v.  Marquet,  175  Fed.  44,  99  C.  C.  A.  60. 

er  Gill  v.  Fugate,  117  Ky.  257,  78  S.  W.  188 ;  Nelson  v.  SouthworOi, 
93  Kan.  532,  144  Pac.  835. 

68  Hosier  V.  Beard,  54  Ohio  St.  398,  43  N.  E.  1040,  35  L.  R.  A.  161, 
56  Am.  St.  Rep.  720 ;  Seaver  v.  Phelps,  11  I'ick.  (Mass.)  304,  22  Am. 
Dec.  372;  Van  Patton  v.  Beals,  46  Iowa,  62;  McClaln  t.  Davis,  77 
Ind.  419;  State  Bank  v.  McCoy,  69  Pa.  204,  8  Am.  Rep.  246.  But 
compare  Lancaster  County  Nat.  Bank  v.  Moore,  78  Pa.  407,  21  Am. 
Rep.  24;  Bank  v.  Sneed,  97  Tenn.  120,  36  S.  W.  716,  34  L.  R.  A.  274, 
56  Am.  St.  Rep.  788. 
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knowledge  of  his  insanity,  it  may  be  enforced  to  the  extent 
of  the  value  of  the  consideration  so  furnished. °°  Alcoholic 
intoxication  may  be  regarded  as  a  species  of  temporary 
mental  aberration,  except  that  it  is  voluntary  in  most  cases. 
And,  as  has  been  shown  in  another  place,  the  tendency  of 
the  authorities  is  to  hold  that  a  note  executed  by  a  person 
so  completely  drunk  at  the  time  as  to  have  no  understand- 
ing or  appreciation  of  what  he  was  doing  or  of  the  conse- 
quences of  his  act  is  voidable  for  that  cause,  even  in  the 
hands  of  an  innocent  purchaser  for  value.'"  And  since  a 
minor  is  ordinarily  incapable  of  executing  a  valid  note,  the 
note  of  an  infant  is  held,  even  by  a  bona  fide  holder,  subject 
to  disaffirmance  or  repudiation  on  his  reaching  his  major- 
ity.'i 

§  405.     Jurisdiction  of  Equity  to  Order  Cancellation. — 

When  a  promissory  note  is  valid  on  its  face,  but  has  been 
obtained  from  the  maker  by  fraud,  deceit,  or  duress,  or 
under  other  circumstances  such  as  would  justify  the  rescis- 
sion of  an  ordinary  contract,  a  court  of  equity  has  jurisdic- 
tion and  power  to  enjoin  the  prosecution  of  an  action  upon 
it  and  also  to  order  the  note  to  be  surrendered  up  and  can- 
celed.'- Suits  of  this  kind  have  generally  been  met  with 
the  objection  that  there  was  an  adequate  remedy  at  law, 
because  the  same  circumstances  which  would  warrant  the 


89  Hosier  v.  Beard,  54  Ohio  St.  398,  43  N.  E.  1040,  35  L.  R.  A.  161, 
56  Am.  St.  Rep.  720;  McCormick  v.  Littler,  85  111.  62,  28  Am.  Rep. 
610;  First  Nat  Bank  v.  McGlnty,  29  Tex.  Civ.  App.  539,  69  S.  W. 
495.  See  Davis  v.  Tarver,  65  Ala.  98;  Milligan  v.  Pollard,  112  Ala. 
465,  20  South.  620. 

■">  Supra,  §  277;  1  Daniel,  Nego.  Instr.  (3d  edn.)  §  214.  See  State 
Bank  v.  McCoy,  69  Pa.  204,  8  Am.  Rep.  246. 

71  Darlington  v.  Hamilton  Bank,  63  Misc.  Rep.  289,  116  N.  T. 
Supp.  678;  Seeley  v.  Seeley-Howe-Le  Van  Co.,  128  Iowa,  294,  103 
N.  W.  961 ;   supra,  §  291. 

72  National  Bank  of  Commerce  v.  Rockefeller,  174  Fed.  22,  98  C. 
C.  A.  8 ;  Manning  v.  Berdan  (C.  C.)  135  Fed.  159 ;  Domingo  v.  Get- 
man,  9  Cal.  97 ;  Beardsley  v.  Bennett,  1  Day  (Conn.)  107 ;  Fltz- 
maurice  v.  Mosier,  116  Ind.  363,  16  N.  E.  175,  19  N.  El  180,  9  Am. 
St.  Rep.  854 ;  Reardon  v.  Moriarty,  30  La.  Ann.  120 ;  City  of  Pater- 
son  V.  Baker,  51  N.  J.  Eq.  49,  26  Atl.  324 ;  Metler's  Adm'r  v.  Metier, 
18  N.  J.  Eq.  270 ;  Jones  v.  Dana,  24  Barb.  (N.  Y.)  395 ;  Armstrong  v. 
Lloyd,  32  Leg.  Int.  (Pa.)  354 ;  Womenlsdorf  v.  O'Connor,  53  W.  Va. 
314,  44  S.  E.  191. 
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cancellation  of  the  note  would  also  constitute  a  defense  to 
an  action  upon  it.  But  the  courts  have  decided  that  the 
remedy  at  law  in  such  cases  is  not  adequate  and  complete. 
For  in  the  first  place,  the  maker  of  the  note  has  no  control 
over  the  bringing  of  an  action  upon  it,  but  must  await  the 
pleasure  of  his  adversary,  and  may  be  put  at  a  disadvantage 
in  defending  at  law,  and,  in  particular,  may  have  lost  the 
evidence  necessary  to  establish  the  invalidity  of  the  note 
before  any  suit  shall  be  brought  upon  it.'^  And  a  more  im- 
portant consideration  is  that,  no  invalidity  appearing  on 
the  face  of  the  note,  the  payee  may  indorse  it  over  to  an 
innocent  purchaser  for  value  before  maturity,  and  thereby, 
in  most  cases,  altogether  deprive  the  maker  of  the  oppor- 
tunity to  defend  against  it  at  law.^*  In  a  case  in  New  Jer- 
sey, where  a  bill  praying  for  an  injunction  against  the  pros- 
ecution of  an  action  at  law  upon  a  promissory  note,  and  for 
an  order  for  its  surrender  and  cancellation,  was  demurred 
to  on  the  ground  of  an  adequate  remedy  at  law,  the  court 
held  that  the  remedy  at  law  was  not  complete,  since  the 
note,  which  was  actually  without  consideration,  but  appear- 
ed to  be  valid  on  its  face,  might,  in  case  of  a  discontinuance 
or  nonsuit  in  the  action  at  law,  be  held  until  the  evidence 
of  its  being  without  consideration  should  be  lost,  when  a 
suit  upon  it  brought  against  the  maker  or  his  representa- 
tives might  be  successful.  It  was  said :  "In  such  cases, 
the  jurisdiction  of  courts  of  equity  to  order  the  security  to 
be  given  up  to  be  canceled  is  now  well  established.  There 
has  been  some  diversity  of  opinion  and  decision  on  this 
point,  and  more  in  cases  where  the  instrument  asked  to  be 
canceled  is  at  law  void  on  its  face.  But  even  then  the 
weight  of  authority  is  in  favor  of  it.  In  cases  where  the  in- 
strument is  on  its  face  valid,  and  especially  if  negotiable, 
the  jurisdiction  of  the  court  is  founded  upon  the  principle 
adopted,  among  other  cases,  in  bills  quia  timet,  and  is  now 


'3  Buxton  V.  Broadway,  45  Conn.  540;  Sipola  v.  Winship,  74  N.  H. 
240,  66  Atl.  902 ;    Metler's  Adm'r  v.  Metier,  18  N.  J.  Bq.  270. 

Ti  White  T.  ClLirke,  5  Cranch  0.  C.  102,  Fed.  Cas.  No.  17,540  (af- 
firmed, 12  Pet.  178,  9  L.  Ed.  1046);  Breathwit  v.  Rogers,  .'!2  Ark. 
758;  North  Allis  Tp.  v.  AULs  Tp.,  142  Mich.  137,  105  N.  W.  139; 
Handley  v.  Sprinkle,  31  Mont.  57,  77  Pac.  296,  3  Ann.  Cas.  531. 
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settled  by  authority." '"  So,  where  the  insolvent  holder  of 
a  note  secured  by  a  chattel  mortgage  has  seized  the  prop- 
erty in  order  to  foreclose,  and  the  note,  which  was  procured 
by  fraud,  is  not  yet  due,  a  court  of  equity  has  jurisdiction  to 
cancel  the  note  and  mortgage/"  But  a  note  which  is  over- 
due (and  therefore  cannot  be  negotiated  in  good  faith)  will 
not  be  directed  to  be  canceled  where  a  perfect  defense  can 
be  had  at  law."  Equity  also  has  jurisdiction  to  order  the 
cancellation  of  a  note  which  has  been  paid,  discharged,  or 
otherwise  extinguished,  and  therefore  has  become  functus 
officio,  though  it  remains  outstanding.^^ 

'5  Metler's  Adm'r  v.  Metier,  18  N.  J.  Eq.  270. 

f «  Hodson  V.  Eugene  Glass  Co.,  156  111.  397,  40  N.  B.  971. 

77  Lewis  V.  Tobias,  10  Cal.  574. 

7  8  Miller  v.  Rouse,  8  Mina  124  (Gil.  97).    And  see,  supra,  §  162. 
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CHAPTER  XX 

SALES  OF  PERSONAL  PEOPERTT 

§  406.  Rescission  or  Modification  by  Agreement  of  Parties. 

407.  Rescission  for  Cause. 

408.  Fraud  and  Misrepresentations. 

409.  Same;    Fraud  and  False  Representations  by  Purchaser. 

410.  Purchase  and  Sale  of  Ciorporate  Stock. 

411.  Non-Payment  of  Price. 

412.  Same;    Sale  for  Delivery  in  Installments. 

413.  Conditional  Sales. 

§  406.  Rescission  or  Modification  by  Agreement  of  Par- 
ties.— When  a  contract  of  sale  of  personal  property  has 
been  completed  by  the  delivery  of  the  goods,  it  cannot  be 
rescinded  by  either  of  the  parties  alone,  against  the  will  or 
without  the  consent  of  the  other, ^  unless  a  right  of  rescis- 
sion has  been  expressly  reserved  to  one  of  the  parties,  it 
being  always  competent  for  them  to  include  such  a  stipula- 
tion in  their  agreement,^  or  where  the  property  is  sold  on 
trial  or  on  approval,  or  with  a  privilege  to  the  buyer  to 
return  it  if  it  shall  be  unsatisfactory.'  But  a  written  con- 
tract for  the  sale  of  a  chattel  may  subsequently  be  modified 
or  changed  by  the  mutual  consent  of  the  parties  in  any  way 
they  may  desire.  Thus,  it  may  be  turned  into  a  bailment, 
with  an  alternative  for  future  conversion  into  an  outright 
sale  on  compliance  with  stipulated  conditions,*  or  it  may  be 
made  a  conditional  sale,  with  a  provision  that  the  seller 
shall  retain  title  and  possession  until  payment  of  the  price." 
But  where  the  contract  contemplates  successive  sales  and 
deliveries  of  specified  goods,  at  a  fixed  price  and  on  given 
terms  and  conditions,  but  without  any  limitation  as  to  time 
or  for  no  fixed  period,  it  is  terminable  at  the  will  of  either 

1  Ziclime  V.  Metz,  157  111.  App.  543 ;  Adams  Jlining  Co.  v.  Senter 
26  Mich.  73. 

2  See,  infra,  §§  512-520. 

3  Miller  v.  Grove,  18  lid.  242.  Sale  with  privilege  of  return  if  not 
satisfactory,  see,  supra,  §  192. 

4  John  F.  Byers  Mach.  Co.  v.  Risher,  41  Pa.  Super.  Ct.  469. 

6  Lamb  v.  Utley,  146  Mich.  G.54,  110  N.  W.  50.  See  Cooper  v. 
Payne,  186  N.  Y.  334,  78  N.  B.  1076. 
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party,  without  liability  for  damages."  And  where  a  con- 
tract of  this  kind  contains  a  provision  that  either  party 
may  terminate  it  upon  a  violation  of  its  conditions  by  the 
other,  if  one  of  the  parties  complains  of  an  alleged  breach 
and  announces  his  intention  to  terminate  the  contract,  the 
other  will  be  justified  in  accepting  such  declaration  and 
treating  the  contract  as  rescinded.^ 

§  407.  Rescission  for  Cause. — Many  of  the  rules  gov- 
erning the  rescission  of  contracts  of  sale,  for  legally  suffi- 
cient cause,  have  been  adverted  to  in  the  discussion  of 
general  principles  in  the  earlier  chapters  of  this  work. 
Thus,  it  has  been  shown  that  fraud  perpetrated  by  either 
of  the  parties  upon  the  other  will  justify  a  rescission  of  the 
sale  (§§  20-57),  including  the  fraudulent  substitution  of 
a  different  article  from  that  which  the  purchaser  intended 
to  buy  and  supposed  he  was  to  receive  (§  29),  and  it  may 
be  remarked  that  these  principles  apply  to  an  exchange  of 
chattels,  as  well  as  to  a  sale.'  Also  it  has  been  shown  that 
the  fraudulent  concealment  of  material  facts  will  furnish 
ground  for  the  rescission  of  a  sale  (§§  58-67),  and  more 
especially  where  a  duty  of  full  disclosure  is  imposed  by 
the  fact  that  the  parties  occupy  a  confidential  or  fiduciary 
relationship  (§  40),  although  due  allowance  must  be  made 
for  the  application  of  the  rule  of  caveat  emptor  (§  61),  the 
application  of  which  becomes  particularly  important  where 
the  complaint  is  of  latent  defects  (§  64).  We  have  seen 
that  the  concealment  of  pertinent  facts  by  the  purchaser  of 
property,  known  to  him  but  not  to  the  seller,  is  not  ordi- 
narily fraudulent  in  law,  unless  some  special  reason  re- 
quires him  to  disclose  what  he  knows  (§§  66,  67),  although 
it  is  a  fraud  for  an  insolvent  purchaser  to  obtain  goods  on 
credit  when  he  has  no  intention  or  reasonable  expectation 
of  paying  for  them  (§  31).  False  representations  of  ma- 
terial facts,  if  justifiable  reliance  was  placed  on  them  and 
they  were  effective  in  deceiving  the  party,  will  likewise 
warrant  the  rescission  of  a  sale   (§§  68-126.     And  see  § 

«  Victor  Talking  Mach.  Co.  v.  Lucker,  128  Minn.  171,  150  N.  W.  790. 
7  D.  R.  Vivian  Mfg.  Co.  v.  Robertson,  176  Mo.  219,  75  S.  W.  644. 
6  Norton  v.  Young,  3  Me.  (3  Greenl.)  30. 
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408).  But  "puffing,"  "dealer's  talk,"  or  exaggerated  praise 
of  an  article  which  one  has  for  sale  is  not  fraudulent  (§  85). 
The  subject  of  a  want  or  failure  of  consideration,  as  ground 
for  rescinding  a  sale,  and  also  of  inadequacy  of  consid- 
eration, has  been  fully  discussed  (§§  157-175),  including 
the  doctrine  of  "lesion  beyond  moiety,"  derived  from  the 
civil  law  and  applicable  in  Louisiana,  which  may  be  in- 
voked where  the  seller  has  received  less  than  half  the 
actual  value  of  his  property."  We  have  also  considered  the 
subject  of  rescission  of  a  sale  on  account  of  deficiency  in 
the  quantity  or  quality  of  the  subject-matter  (§§  177-195), 
including  the  case  of  sales  by  sample  (§  182),  sales  with  all 
faults  (§  183),  sales  by  the  producer  or  manufacturer  of 
the  article  in  question  (§  189),  sales  of  property  for  a  known 
and  specified  use  (§  190),  and  sales  with  the  privilege  of 
return  if  not  satisfied  (§  192).  Attention  has  also  been 
given  to  the  question  of  a  right  of  rescission  based  on  fail- 
ure, refusal,  or  impossibility  of  performance  of  the  con- 
tract of  sale  (§§  196-220),  including  the  case  of  a  perform- 
ance rendered  impossible  by  the  destruction  or  perishing  of 
the  subject-matter  of  the  sale  (§  209),  and  of  the  position 
of  a  party  who  has  disabled  himself  to  perform  (§  210), 
as,  by  a  sale  of  the  subject  of  the  contract  to  a  third  person 
(§  211),  or  who  has  explicitly  declared  his  intention  not 
to  perform  (§  204). 

A  breach  of  the  terms  or  conditions  of  a  contract  of  sale 
may  also  warrant  its  rescission  or  justify  the  party  not  in 
fault  in  treating  it  as  rescinded.'"  And  this  is  the  case 
where  the  buyer  refuses  to  accept  delivery  of  the  goods 
contracted  for  and  to  pay  for  them,  except  upon  conditions 
which  he  has  no  right  to  prescribe,''^  and  even  without  such 


8  Supra,  §  176.  Suits  to  annul  sales  of  personalty  for  lesion  beyond 
moiety  are  disfa\ored,  where  the  contract  was  not  induced  by  fraud. 
Sndth  V.  Huie-riddm.  I.umlier  Co.,  lliO  La.  128,  55  South.  698. 

10  Goodrich  v.  Lafilin.  1  I'iek.  (Mass.)  57.  See  Taussig  v.  Southern 
Mill  &  Land  Co.,  124  Mn.  App.  209,  101  S.  W.  602;  St.  Regis  Paper 
Co.  Y.  Santa  Clara  Lumber  Co.,  '.il  Misc.  Rep.  695,  66  N.  Y.  Supp. 
59 ;    Id.,  55  App.  Div.  225,  67  N.  Y.  Supp.  149. 

1 1  The  Treasurer,  1  Spr.  473,  Fed.  Cas.  No.  14,159 ;  Wight  v. 
Gardner,  66  111.  94;    Dwinel  y.  Howard,  30  Jle.  258;    McEachron  v. 
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attempt  to  import  new  terms  into  the  contract,  a  neglect 
to  take  and  pay  for  the  goods  at  the  appointed  time  may 
be  ground  for  rescinding  the  sale,  especially  if  even  a  short 
delay  may  be  disadvantageous  to  the  seller,  on  account  of 
the  perishable  nature  of  the  subject-matter  or  the  existence 
of  other  conditions  which  threaten  its  loss  or  depreciation.^^ 
There  may  also  be  such  an  anticipatory  breach  of  a  con- 
tract as  will  warrant  its  rescission. ^^  And  where  the 
plaintiff  had  a  contract  with  a  manufacturer  giving-  him 
the  exclusive  right  to  purchase  and  market  the  manufac- 
turer's output,  although  it  did  not  bind  the  plaintiff  to 
buy  any  specified  quantity  until  the  third  year,  yet  where 
the  plaintiff  discontinued  advertising,  reduced  his  force  of 
salesmen,  and  directed  the  manufacturer  to  stop  making 
the  goods,  it  was  held  that  there  was  a  breach  of  an  im- 
plied condition  entitling  the  manufacturer  to  terminate  the 
contract. '^^  Again,  where  the  contract  of  sale  sought  to  be 
rescinded  consists  of  several  purchases,  the  seller  is  en- 
titled to  treat  them  as  independent  sales,  and  all  payments 
made  by  the  buyer  on  account  may  be  applied  to  the  first 
purchase,  unless  otherwise  expressly  designated,  and  the 
seller  will  be  entitled  to  rescind  as  to  the  other  sales  with- 
out returning  or  tendering  the  payments  received  on  the 
iirst.^'' 

§  408.  Fraud  and  Misrepresentations. — A  contract  for 
the  purchase  of  personal  property  will  not  be  enforced 
against  the  purchaser,  but  may  be  rescinded  by  him,  if  he 
was  induced  to  enter  into  it  by  fraud  practised  upon  him  by 
the  seller.^"  And  the  rule  is  the  same  where  the  fraud 
consists  in  the  substitution  of  a  different  or  inferior  arti- 
cle for  that  which  the  purchaser  bargained  for  and  expected 


Randies,  34  Barb.  (N.  Y.)  301 ;    Hurlburt  t.  Simpson,  25  N.  C.  233  ; 
Granberry  v.  Frierson,  2  Baxt.  (Tenn.)  326. 

12  Smyth  V.  Sutton,  24  Grat.  (Va.)  191. 

13  Supra,  §  203. 

14  Phoenix  Hermetic  Co.  v.  Filtrine  Mfg.  Co.,  164  App.  Div.  424,  150 
N.  y.  Supp.  193. 

15  Friend  Bros.  Clothing  Co.  v.  Hulbert,  98  Wis.  183,  73  N.  W.  784. 
10  Eldorado  Jewelry  Co.  v.  Werner,  156  111.  App.  315;    Rogers  t. 

Weatherford,  1  Bibb  (Ky.)  456.     And  see,  supra,  §§  20-57. 
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to  receive.^'  It  is  also  a  form  of  fraud  invalidating  a  con- 
tract of  sale  where  the  seller  unjustifiably  conceals  from 
the  purchaser  facts  within  his  knowledge  concerning  the 
property  which,  had  they  been  disclosed,  would  have  de- 
terred the  purchaser  from  making  the  bargain,^'  as,  for 
example,  that  there  are  debts  chargeable  against  the  prop- 
erty in  question,  which  do  or  may  constitute  liens  upon  it, 
or  that  it  is  subject  to  a  chattel  mortgage  for  its  full  val- 
ue.^" Again,  a  sale  may  be  rescinded  on  account  of  false 
and  fraudulent  representations  made  by  the  seller.  But  it 
must  be  shown  that  the  alleged  representation  was  made 
in  reference  to  a  material  matter  of  fact ;  that  it  was  false ; 
that  the  seller  had  knowledge  of  its  falsity,  or  made  his 
assertion  recklessly  and  without  any  knowledge  of  the 
truth ;  that  he  made  it  in  order  to  have  it  acted  on  by  the 
other  party;  and  that  it  formed  the  inducement  to  the  sale, 
and  was  so  acted  on  by  the  buyer  to  his  prejudice,  in  ig- 
norance of  its  falsity,  and  in  justifiable  reliance  upon  it.^° 
To  instance  a  few  out  of  many  possible  examples,  it  may 
be  said  that,  the  foregoing  conditions  being  met,  a  sale  of 
worthless  bonds  or  stock  may  be  rescinded  on  account  of 
fraudulent  representations  as  to  the  value  of  the  proper- 
ty,^^  that  there  may  also  be  a  rescission  on  account  of  ma- 
terial misrepresentations  as  to  the  grade,  quality,  or  condi- 
tion of  the  article  sold,^^  and  that  a' statement  in  a  bill  of 


"  People  T.  O'Brien,  209  N.  Y.  366,  103  N.  E.  710.  And  see,  supra, 
§§  177-195. 

18  Supra,  §§  58-67. 

isMcIiuloo  V.  Wood  (Tex.  Oiv.  App.)  162  S.  W.  488;  A.  D.  Baker 
Co.  V.  Smedley,  55  Ind.  App.  79,  100  N.  E.  307. 

2  0  Zineman  v.  Harris,  6  Fa.  Super.  Ct.  303;  Journal  Printing  Co. 
V.  Maxwell,  1  PennewlU  (Del.)  511,  43  Atl.  615 ;  May  v.  Loomis,  140 
N.  G.  350,  52  S.  F..  728 ;  Stockham  v.  Adams,  96  111.  App.  152.  For  a 
general  discussion  of  the  essential  elements  of  fraud  perpetrated  by 
means  of  false  representations,  see,  supra,  §§  6S-126;  and  in  partic- 
ular, as  to  nature  of  misrepresentations  justifying  rescission,  §§  69- 
92;  falsity  of  representations,  §  100;  knowledge  of  falsity,  §§  102- 
107 ;  intention  to  deceive  or  mislead,  §  lOS ;  effect  of  representations 
as  deceiving  party  and  inducing  contract,  §§  109,  111 ;  resulting  loss 
or  injury,  §  112 ;  reliance  on  representations  made,  and  duty  to 
investigate,  §§  113-126. 

=  '  Mayne  v.  Grisv.'old,  5  N.  Y.  Stiper.  Ct.  463. 

2  2  Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593. 
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sale  that  the  property  sold  is  that  owned  by  the  seller  is 
not  only  descriptive  of  the  property,  but  an  averment  of 
actual  ownership,  which,  if  false,  warrants  a  rescission.^' 
It  should  also  be  observed  that,  although  a  contract  of 
sale  was  procured  by  the  fraudulent  representations  of  the 
seller,  it  is  not  thereby  rendered  void,  but  only  voidable  at 
the  election  of  the  purchaser.^* 

§  409.  Same ;  Fraud  and  False  Representations  by  Pur- 
chaser.— When  goods  are  obtained  by  purchase  effected 
through  fraudulent  representations  made  by  the  purchaser 
in  relation  to  material  matters  of  fact,  which  are  believed 
in  and  relied  upon  by  the  seller,  the  latter  may  rescind  the 
contract  on  discovery  of  the  fraud  and  reclaim  or  recover 
his  goods  if  they  remain  in  esse.^°  Thus  if  an  intending 
purchaser  makes  false  and  fraudulent  representations  con- 
cerning his  financial  resources  or  responsibility,  and  in 
this  way  obtains  the  goods  on  credit,  which  would  not  have 
been  given  to  him  except  for  the  seller's  belief  in  such 
representations,  it  is  a  fraud  which  will  warrant  the  rescis- 
sion of  the  sale  and  the  recovery  of  the  property  in  an  ap- 
propriate action.^"  And  aside  from  any  actual  misrepresen- 
tations, if  a  purchaser  of  goods  on  credit  conceals  from  the 
seller  the  fact  that  he  is  insolvent  and  that  he  has  no  in- 
tention of  paying  for  the  property  nor  any  reasonable  ex- 
pectation of  being  able  to  do  so,  he  is  guilty  of  such  a 
fraud  as  will  warrant  the  rescission  of  the  sale  and  the 
reclamation  of  the  goods,  even  as  against  his  trustee  in 
bankruptcy.-'  Other  varieties  of  fraud,  less  common  or 
less  easy  to  classify,  may  be  perpetrated  by  buyers  of  per- 
sonalty and  may  give  ground  for  rescinding  the  contract. 
For  example,  if  a  manufacturer  or  producer  makes  a  writ- 

23  Kiefhaber  Lumber  Co.  v.  Newport  Lumber  Co.,  15  Cal.  App.  37, 
113  Pac.  691. 

24  Plemdng  v.  Hanley,  21  R.  I.  141,  42  Atl.  520. 

2  5  Herrick  v.  Throop  (C.  C.)  24  Fed.  532;  Brower  Y.  Goodyer,  88 
Ind.  572;  Bradberry  v.  Keas,  5  X  J.  Marsh.  (Ky.)  446;  Bradley  v. 
Obear,  10  N.  H.  477 ;    King  v.  Hopkins,  13  Ohio  Cir.  Ct.  B.  305. 

20  Atlas  Shoe  Co.  v.  Becbard,  102  Me.  197,  66  Atl.  390,  10  L.  R.  A. 
(N.  S.)  245 ;    Pekin  Plow  Co.  v.  Wilson,  66  Neb.  115,  92  N.  W.  176. 

2  7  In  re  K.  Marks  &  Co.,  218  Fed.  453,  134  C.  0.  A.  253;    Black, 
Bankruptcy,  §  360.    And  see,  supra,  §  31. 
Black  Resc. — 64 
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ten  offer  to  a  retailer  to  sell  his  product  at  a  fixed  price, 
but  without  any  limitation  as  to  quantity,  and  the  retailer 
immediately  proceeds  to  order  a  quantity  which  is  in  excess 
of  all  the  usual  dealings  of  the  parties  or  of  the  customs 
of  the  trade  with  reference  to  such  orders,  and  which  he 
knows  to  be  greater  than  the  manufacturer  could  possibly 
produce  within  the  time  limited,  and  does  this,  not  with  any 
desire  or  expectation  that  his  order  should  be  filled,  but  in 
order  to  place  the  manufacturer  in  a  position  where  he  can 
be  mulcted  in  damages  for  a  breach  of  his  contract,  the 
acts  of  the  purchaser  are  ^  not  in  good  faith,  but  are  at 
least  so  far  a  fraud  as  to  warrant  the  manufacturer  in  an- 
nulling the  contract  embodied  in  the  offer  and  the  order. ^^ 
But  though  a  sale  of  property  be  induced  by  fraud,  the 
contract  is  not  void  but  only  voidable.  The  title  to  the 
property  passes  to  the  fraudulent  vendee,  subject  to  the 
right  of  the  vendor,  on  discovering  the  fraud,  to  elect 
whether  he  will  rescind  the  contract  by  returning  or  offer- 
ing to  return  whatever  of  value  he  may  have  received  under 
it  and  reclaim  his  property,  or  whether  he  will  retain  the 
consideration  and  treat  the  bargain  as  subsisting.  And 
until  the  vendor  makes  his  election,  the  contract  continues, 
and  the  title  to  the  property  remains  in  the  purchaser  as 
against  all  persons  whatsoever.^" 

§  410.  Purchase  and  Sale  of  Corporate  Stock. — A  pur- 
chaser of  stock  in  a  corporation  may  rescind  his  purchase, 
return  the  stock,  and  recover  back  what  he  has  paid,  when 
he  was  induced  to  make  the  purchase  by  his  (justifiable) 
reliance  upon  false  and  fraudulent  representations  made  to 
him  concerning  the  financial  condition  and  resources  of  the 
corporation,  as,  for  instance,  to  the  effect  that  it  owns  such 
and  such  property,  or  has  assets  of  a  certain  value,  that  it 
is  solvent,  that  it  is  out  of  debt,  that  its  debts  amount  to 
a  stated  sum,  that  it  has  paid  certain  dividends,  that  it 
is  earning  profits,  that  it  is  conducting  a  prosperous  and  suc- 
cessful business,  or  the  like.'"     Thus,  one  may  rescind  a 

28  College  Mill  Co.  v.  Fidler  (Tenn.  Ch.  App.)  58  S.  W.  riS2. 
2  9  Thompson  v.   Peck,   115  Ind.  512,  IS  N.  E.  16,  1  Lr.  E,  A.  201; 
J.  0.  Jones  &  Son  v.  Rhoades,  107  Inwa,  562,  149  N.  W.  637. 

80  Tyler  v.  Savage,  143  U.  S.  70,  12  Sup.  Ct.  340,  36  L.  Ed.  82; 
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subscription  for  stock  in  a  company,  or  a  purchase  of  such 
stock,  on  the  ground  that  he  was  induced  to  buy  by  the 
false  statement  that  the  company  had  purchased  and  was 
the  owner  of  certain  property,  or  certain  valid  patents  or 
patent  rights. ^^  So,  a  rescission  may  be  predicated  on  false 
assertions  that  the  corporation  was  on  a  paying  basis,  that 
the  stock  sold  was  treasury  stock,  that  certain  prominent 
business  men  were  interested,  and  as  to  the  property  owned 
by  the  company.**^  So,  where  one  person  induced  another 
to  purchase  stock  in  a  corporation  by  representing  that 
he  himself  had  invested  in  it,  that  its  treasurer  was  a  man 
of  character  and  wealth,  that  the  company  was  earning 
twelve  per  cent  a  year,  and  that  it  owned  land  upon  which 
a  large  factory  was  about  to  be  built,  and  all  these  state- 
ments were  false,  it  was  held  that  they  gave  ground  for 
an  action  in  damages. ^^  And  a  representation  by  the  offi- 
cers of  a  foreign  corporation  that  its  stock  has  been  actual- 
ly paid  up  is  a  statement  of  an  existing  fact,  upon  which  a 
purchaser  may  rely,  and  if  it  is  false,  he  may  sue  for  the 
fraud  practised  upon  him.'*    And  it  is  immaterial  that  the 

Southern  States  Fire  &  Casualty  Ins.  Co.  v.  Wilmer  Store  Co.,  180 
Ala.  1,  60  South.  98 ;  Melendy  v.  Keen.  89  111.  395 ;  Deppen  v.  Ger- 
man-American Title  Co.  (Ky.)  70  S.  AV.  868;  Krause  v.  Cook,  144 
Mich.  365,  108  N.  W.  81 ;  Sherman  v.  American  Stove  Co.,  85  Mich. 
169,  48  N.  W.  537 ;  Hubbard  v.  Oliver,  173  Mich.  337,  139  N.  W.  77 ; 
Martin  v.  Hill,  41  Minn.  337,  43  N.  W.  337;  Yates  v.  Alden,  41 
Barb.  (N.  Y.)  172 ;  Willets  v.  Poor,  141  App.  Div.  743,  126  N.  Y.  Supp. 
926;  Van  de  Wiele  v.  Garbade,  60  Or.  585,  120  Pac.  752;  Lare  v. 
Westmoreland  Specialty  Co.,  155  Pa.  33,  25  Atl.  812;  Her  v.  Jen- 
nings, 87  S.  C.  87,  68  S.  E.  1041;  Borde  v.  Kingsley,  70  Wash.  613, 
136  Pac.  1172 ;  West  End  Real  Estate  Co.  v.  Nash,  51  W.  Va.  341, 
41  S.  E..  182;  Waldo  v.  Chicago,  St.  P.  &  F.  du  L.  R.  Co.,  14  Wis. 
575;  McClellan  v.  Scott,  24  Wis.  81.  And  see,  supra,  §§  346-352. 
Generally,  as  to  representations  concerning  financial  ability  or  re- 
sources, see,  supra,  §  98. 

3 1  Alabama  Foundry  &  Machine  Works  v.  Dallas,  127  Ala.  513, 
29  South.  459 ;  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414 ;  Ramsey 
v.  Thompson  Mtg.  Co.,  116  Mo.  313,  22  S.  W.  719;  Hamilton  v. 
American  Hulled  Bean  Co.,  156  Mich.  609,  121  N.  W.  731 ;  Benton  v. 
Ward  (C.  C.)  47  Fed.  253. 

3  2  Ogden  Valley  Trout  &  Resort  Co.  v.  Lewis,  41  Utah,  183,  125 
Pac.  687.  As  to  subscriptions  induced  by  false  statements  that  other 
persons  had  subscribed,  see,  supra,  §  350. 

33  Gurney  v.  Tenney,  197  Mass.  457,  84  N.  E.  428. 

34  Van  Slochem  v.  Villard,  154  App.  Div.  161,  138  N.  Y.  Supp.  852. 
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person  making  the  representations  did  not  know  them  to 
be  false,  if  he  occupied  a  confidential  relation  to  the  pur- 
chaser, if  he  was  in  a  position  where  he  could  and  should 
have  known  the  truth,  or  if  he  made  his  statements  reck- 
lessly and  without  knowing  or  caring  whether  they  cor- 
responded with  the  truth. ''^ 

We  have  said  above  that  the  purchaser's  reliance  upon 
the  representations  made  to  him  must  have  been  justifi- 
able. There  is  a  general  duty  imposed  upon  purchasers  of 
any  kind  of  property,  including  corporate  stock,  not  to  ac- 
cept irresponsible  statements,  but  to  investigate  and  de- 
termine for  themselves  the  character  and  value  of  what 
they  buy.^°  But  there  are  circumstances  which  excuse 
one  from  this  duty  of  investigation  and  justify  him  in  re- 
lying on  what  is  told  him.  Generally  a  corporation  is  held 
responsible  for  the  truth  of  all  material  statements  made 
under  its  name  or  by  its  authority  in  a  prospectus  or  other 
published  report  or  statement.^'  Again,  the  officers  in 
charge  of  the  actual  aflfairs  of  a  corporation  are  supposed 
to  possess  peculiar  and  accurate  knowledge  of  its  financial 
condition  and  of  other  circumstances  affecting  the  value 
of  its  stock,  and  to  possess  means  of  information  not  open 
to  the  public,  and  for.  these  reasons  a  purchaser  of  the  stock 
is  justified  in  relying  on  their  representations,^^  and  the 
same  applies  to  material  and  apparently  reasonable  repre- 
sentations made  by  an  agent  of  the  corporation  who  is  em- 
ployed to  sell  its  stock.''"  And  where  the  purchaser  tells 
the  seller  that  he  intends  to  rely  upon  the  representations 
made  to  him  by  the  latter,  the  seller  must  assume  responsi- 
bility for  the  truth  of  his  statement,  though  the  purchaser 
could  have  discovered  the  facts  from  other  sources.''"     And 

3=  Grant  v.  Ledwidge,  109  Ark.  297,  160  S.  W.  200;  Her  v.  Jen- 
nings, 87  S.  C.  S7,  68  S.  B.  1011.     And  see,  supra,  §§  102-105. 

3(1  Supra,  §§  113-126. 

sTF'olx  V.  Moeller  (Tex.  Civ.  App.)  159  S.  W.  1048;  Southern  Ins. 
Co.  V.  Milligan,  154  Ky.  216,  157  S.  W.  37.    And  see,  supra,  §§  96,  049. 

38  Nelier  v.  Hansen,  12  Cal.  App.  370,  107  I'ac.  065;  Union  N:i;. 
Bank  v.  Hunt,  76  Mo.  439 ;  Muck  v.  Hayden,  173  Mo.  App.  27,  155  S. 
W.  889;  Van  Slochem  v.  Villard,  154  App.  Div.  161,  138  N.  Y.  Supp. 
852.    And  see,  supra,  §§  93,  104,  348. 

39  Soutliern  Ins.  Co.  v.  Milliwin,  154  Ky.  216,  157  S.  W.  37. 
■4  0  Grant  v.  Ledwidge,  109  Ark.  297,  160  S.  W.  200. 
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SO,  if  an  independent  investigation  on  the  part  of  the  pur- 
chaser is  impossible  from  the  nature  of  the  case,  or  would 
be  unusually  difficult  or  expensive,  or  if  he  is  dissuaded  or 
prevented  by  the  seller  from  making  an  investigation,  or 
if  his  investigation  is  thwarted  or  rendered  nugatory  by  the 
endeavors  of  the  seller,  he  may  hold  the  latter  responsible 
for  his  representations  and  rescind  the  contract  for  their 
falsity,  as,  for  instance,  where  the  purchaser  is  informed 
that  the  corporation  has  no  books  of  account  from  which 
its  financial  condition  could  be  ascertained,  or  where  its 
principal  office  and  its  property  are  in  distant  states.*^  But 
on  the  other  hand  if  the  purchaser  of  corporate  stock  does 
make  an  independent  investigation  of  its  affairs,  either 
personally  or  through  a  trusted  agent,  it  is  conclusively 
presumed  that  he  makes  the  purchase  on  his  own  judgment 
and  information,  and  not  in  reliance  on  any  representations 
made  to  him,  and  therefore  he  cannot  rescind  because  such 
representations  were  false.*^ 

But  attention  must  also  be  given  to  the  character  of  the 
representations  relied  on  as  fraudulent.  It  is  a  general  rule 
that  a  mere  expression  of  opinion,  though  mistaken,  is  not 
equivalent  to  a  false  statement  of  a  past  or  present  fact,*^ 
and  this  rule  applies  to  the  purchase  and  sale  of  corporate 
stock.**  So,  also,  it  is  a  general  principle,  applicable  to 
transactions  of  this  kind,  that  an  assertion  in  regard  to  the 
value  of  a  thing  is  no  more  than  an  expression  of  opinion, 
if  the  case  is  such  that  the  value  is  not  definitely  deter- 
minable, or  unless  the  party  making  the  assertion  has  pe- 
culiar means  of  knowing  or  estimating  the  value,  or  unless 
he  undertakes  to  state  the  elements  on  which  his  estimate 


41  Davis  V.  Butler,  154  Cal.  623,  98  Pac.  1047;  McFeron  v.  Shoe- 
maker, 73  Wash.  450,  131  Pac.  1126.    And  see,  supra,  §§  118,  122. 

42  Bowen  v.  Walton,  142  Ky.  509,  134  S.  W.  885;  Latrobe  y.  Diet- 
rich, 114  Md.  8,  78  Atl.  983 ;  Palmer  v.  Shields,  71  Wash.  463,  128 
Pac.  1051;  Harris  v.  Stewart,  72  Wash.  661,  131  Pac.  212;  Shores 
V.  Hutchinson,  69  Wash.  329,  125  Pac.  142.    And  see,  supra,  §  121. 

43  Supra,  §§  76-78. 

44  Getchell  v.  Dusenbury,  145  Mich.  197,  108  N.  W.  723 ;  HufCstetler 
V.  Our  Home  Life  Ins.  Co.,  67  Fla.  324,  65  South.  1 ;  Cornish  v.  Fried- 
man, 94  Ark.  282,  126  S.  W.  1079. 
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is  based.*''  But  where  stock  has  a  definitely  determinable 
value  (as,  for  instance,  the  book  value  of  stock  in  a  bank) 
a  false  representation  on  this  point,  made  by  a  seller  who 
knows  or  can  know  the  truth,  may  be  a  fraud  sufficient  to 
warrant  the  rescission  of  the  sale.**  And  where  informa- 
tion is  given  by  the  directors  or  other  officers  of  a  cor- 
poration, to  induce  a  person  to  buy  its  stock,  having  rela- 
tion to  its  value,  the  purchaser  is  entitled  to  rely  upon  it, 
because  they  are  presumed  to  have  special  and  accurate 
knowledge.*'  But  a  mere  assertion  by  a  seller  not  in  such 
an  official  position  that  the  stock  is  "good"  is  no  more  than 
the  expression  of  his  opinion,  and  cannot  constitute  action- 
able fraud.**  So  it  is  also  with  regard  to  the  expression  of 
opinions,  beliefs,  or  predictions  as  to  the  future  prospects 
of  the  corporation  or  its  probable  earnings  or  profits.*" 
Thus,  a  disappointed  buyer  of  corporate  stock  cannot  base 
a  claim  to  rescind  his  purchase  on  the  seller's  expression  of 
his  belief  that  it  would  in  the  future  pay  certain  dividends,^" 
while,  on  the  other  hand,  a  statement  that  it  has  in  the  past 
paid  certain  dividends  or  dividends  at  a  certain  rate  is  a 
representation  of  a  material  fact,  which,  if  false,  may  give 
a  right  to  rescind. °^  So  again,  a  false  representation  that 
a  particular  security,  which  is  actually  worthless,  is  selling 
in  the  market  at  a  given  price,  accompanied  by  the  exhibi- 
tion of  a  newspaper  containing  false  quotations  of  it,  will 
entitle  the  purchaser  to  rescind. ^^  And  so  of  a  representa- 
tion that  a  third  person,  an  experienced  investor,  had  in- 


1=  Field  T.  Turley  (Ky.)  120  S.  W.  33S ;  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  App.  772,  SO  S.  E.  32.     And  see,  supra,  §§  79-Sl. 

*6  Muck  V.  Hayden,  173  JIo.  App.  27,  155  S.  W.  S89. 

"  Shelton  v.  Healy,  74  Conn.  2G5,  50  Atl.  742 ;  Farnswortli  v. 
Muscatine  Produce  &  Pure  lee  Co.,  ICl  Iowa,  170,  141  N.  W.  940; 
Long  V.  Douthitt,  142  Ky.  427,  134  S.  W.  453;  Taylor  v.  Thomas, 
105  N.  y.  590,  89  N.  E.  1113.  And  see  Keen  v.  James's  Ex'rs,  39 
N.  J.  Eq.  527,  51  Am.  Rep.  29. 

4  8  Jioore  V.  Carrick,  20  Colo.  App.  97,  140  Pac.  4S5, 

4»  Grone  v.  Economic  Life  Ins.  Go.  (Del.  Ch.)  80  Atl.  809.  And  see, 
supra,  §  86. 

5  0  Forster  v.  Flack,  140  Wis.  48,  121  N.  W.  890. 

51  State  V.  Nord,  230  Mo.  655,  132  S.  W.  239;  Gilluly  v.  Hosford, 
45  Wash.  594,  88  Pac.  1027. 

6  2  Manning  v.  Albee,  11  Allen  (Mass.)  520. 
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vested  a  certain  sum  in  the  corporation,  as  had  also  the 
seller  himself,""  that  the  seller  is  parting  with  the  stock 
at  what  it  cost  him,  °*  or  that  the  stock  is  treasury  stock, 
and  that  the  money  paid  for  it  will  go  to  the  development 
of  the  property,  whereas  it  is  stock  which  the  seller  owns 
himself.""  The  representation  that  corporate  stock  offered 
for  sale  is  "full  paid  and  non-assessable"  is  generally  held 
to  be  either  the  mere  expression  of  an  opinion  or  else  a 
representation  as  to  a  matter  of  law,  as  to  which  the  par- 
ties are  supposed  to  be  'equally  well  informed,  or  equally 
in  command  of  the  proper  sources  of  information,  so  that, 
in  either  case,  its  incorrectness  cannot  form  the  basis  for 
a  demand  for  rescission. "°  But  in  some  states,  it  is  held 
that  the  representation  of  one  selling  stock  that  it  is  "fully 
paid"  is  a  statement  of  fact,  and  not  an  expression  of  opin- 
ion as  to  what  constitutes  full  payment  under  the  law, 
while  the  representation  that  the  stock  is  non-assessable 
may,  according  to  the  circumstances,  be  one  which  will 
support  an  action  of  fraud,  if  false,  or  a  mere  expression  of 
opinion,  not  actionable."^  And  elsewhere  the  view  is  ex- 
pressed that  a  representation  that  the  stock  of  a  corpora- 
tion is  fully  paid  and  non-assessable,  made  to  induce  a  pur- 
chase of  unissued  stock,  is  merely  a  representation  that  the 
stock,  when  issued  and  paid  for,  is  to  be  of  the  kind  proper- 
ly denominated  fully  paid  and  non-assessable."^ 

§  411.  Non-Payment  of  Price. — When  a  contract  for 
the  sale  of  personal  property  has  been  executed  by  delivery 
of  the  goods,  the  mere  failure  of  the  buyer  to  pay  the  stip- 
ulated price  at  the  appointed  time  does  not  give  the  seller  a 

5  3  Brown  v.  Andrews,  116  Minn.  150,  1.33  N.  W.  568. 

6  4  KoM  V.  Taylor,  62  Wash.  678,  114  Pac.  874,  35  L.  R.  A.  (N.  S.) 
174. 

B5  Gray  y.  Kecves,  69  Wash.  374,  125  Pac.  162. 

5  6  Upton  V.  Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203;  Rogan  v.  Il- 
linois Trust  &  Savings  Bank,  93  111.  App.  39 ;  Parker  v.  Thomas,  19 
Ind.  213,  81  Am.  Dec.  385 ;  Clem  v.  Newcastle  &  D.  R.  Co.,  9  Ind. 
488,  68  Am.  Dec.  653.  Contra,  see  Browne  v.  San  Gabriel  River 
Rock  Co.,  22  Cal.  App.  682,  136  Pac.  542,  544;  Joplln  v.  Nunnelly, 
67  Or.  566,  134  Pac.  1177.  As  to  effect  of  representations  upon  mat- 
ters of  law,  see,  supra,  §  71. 

5  7  Van  Slochem  v.  Villard,  207  N.  Y.  587,  101  N.  E.  467. 

6  8  Peters  v.  Lohman,  171  Mo.  App.  465,  156  S.  W.  783. 
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right  to  rescind  the  contract  and  reclaim  the  property,  unless 
such  a  right  has  been  expressly  reserved  to  him.^^  "The  prin- 
ciple at  common  law  is  that  the  goods  have  become  the  prop- 
erty of  the  buyer,  and  that  the  vendor  has  agreed  to  ^take 
for  them  the  buyer's  promise  to  pay  the  price.  If  then  the 
buyer  fail  to  pay,  the  vendor's  remedy  is  limited  to  an  ac- 
tion for  the  breach  of  that  promise,  the  damages  for  the 
breach  being  the  amount  of  the  price  promised,  to  which 
may  be  added  interest."  ^^  By  the  same  rule,  where  mer- 
chandise is  sold  for  cash  and  a  check  is  taken  in  payment, 
which  would  have  been  paid  if  presented  immediately,  but 
is  not  paid  when  deposited  for  collection,  the  sale  cannot 
be  rescinded  and  the  goods  reclaimed,  at  least  in  the  hands 
of  a  purchaser  from  the  vendee."^  And  where  the  seller 
of  merchandise  sent  the  bills  of  lading  with  a  draft  attach- 
ed to  a  bank,  which  delivered  the  bills  of  lading  to  the  buy- 
er upon  a  mere  acceptance  of  the  draft,  without  payment, 
it  was  held  that  the  bank  became  liable  to  the  seller,  but 
that  the  buyer  was  guilty  of  no  breach  of  contract  such  as 
would  entitle  the  seller  to  avoid  the  contract."^  And  the 
fact  that  the  purchaser  in  a  contract  of  sale  has  not  paid 
for  goods  sold  under  a  previous  contract  does  not  entitle 
the  seller  to  rescind  the  present  contract.'''  The  rule  is 
otherwise,  of  course,  if  a  right  to  cancel  the  contract  for 
non-payment  has  been  reserved  to  the  seller.  Here,  upon 
a  proper  demand  for  payment  and  notice  of  his  intention 
so  to  do,  he  may  rescind  and  annul  the  sale."* 


5  9  Godwin  V.  Phifer,  51  Fla.  441,  41  South.  597;  Kramer  v.  Mess- 
ner,  101  Iowa,  88,  69  N.  W.  1141; ;  Slatten  v.  Konrath,  1  Kan.  App. 
636,  42  Pac.  399;  Collins  y.  S\van-Day  Lumber  Co.,  158  Ky.  231, 
164  S.  W.  813;  Bloom's  Son  Co.  v.  T'nion  Rice  Milling  Co.,  118  La. 
311,  42  South.  947 ;  Roberts  v.  Boulton,  56  Mo.  App.  405 ;  Pratt  v. 
S.  Freeman  &  Sons  Mfg.  Co.,  115  Wis.  648,  92  N.  W.  368. 

60  2  Benj.  Sales,  §§  1125,  1126,  citing  Martlndale  v.  Smith,  1  Q. 
B.  365. 

«i  Appeal  of  Logan,  3  Walk.  (Pa.)  203.  But  see  Guilbeau  v.  Melan- 
con,  28  La.  Ann.  627. 

«2John  E.  Hall  Commission  Co.  v.  R.  L.  Crook  &  Co.,  87  Miss. 
445,  40  South.  20,  1006. 

«3  Southern  Car  Mfg.  &  Supply  Co.  v.  Scullln-Gallagher  Iron  & 
Steel  Co.,  38  Tex.  Civ.  App.  112,  85  S.  W.  845. 

6  4  Russell  V.  Stewart,  204  Pa.  211,  53  Atl.  77L 
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In  the  codes  of  some  of  the  western  states  it  is  provided 
that  "if  a  buyer  of  personal  property  does  not  pay  for  it 
according  to  contract,  and  it  remains  in  the  possession  of 
the  seller  after  payment  is  due,  the  seller  may  rescind  the 
sale,  or  he  may  enforce  his  lien  for  the  price."  "^  But  this 
does  not  apply  to  an  agreement  to  sell  personal  property, 
the  purchaser  paying  part  of  the  price,  and  agreeing  to  pay 
the  balance  at  a  future  time,  when  the  seller  is  to  give  a  bill 
of  sale.""  If,  however,  there  was  any  fraud  or  misrepre- 
sentation in  obtaining  credit  or  time  to  pay  for  the  goods, 
the  seller  will  be  entitled  to  rescind  on  non-payment,  on 
account  of  the  fraud, "^  as,  where  he  receives  worthless 
notes  in  part  payment  of  the  price,  being  led  by  the  deceit 
of  the  buyer  to  believe  that  they  were  good,"*  or  where 
the  buyer  gets  possession  of  the  goods  by  exhibiting  a 
check  and  asserting  that  he  will  get  it  cashed  as  soon  as  the 
bank  opens  and  will  then  immediately  pay  the  price.""  And 
it  should  be  observed  that,  when  a  failure  or  refusal  of 
payment  is  accompanied  by  a  repudiation  of  the  contract 
on  the  part  of  the  buyer,  or  a  statement  that  he  will  not  be 
bound  by  it,  this  may  give  a  right  to  rescind,  as,  for  in- 
stance, where  the  buyer  notifies  the  seller  that  he  will  not 
pay  any  more  drafts  according  to  the  terms  of  the  sale,  un- 
less he  is  given  a  certain  guaranty  as  to  the  quality  of  the 
goods,  which  was  not  provided  for  in  the  contract  of  sale.^" 
And  it  has  been  held  in  a  few  cases  (though  they  are  not 
supported  by  the  weight  of  authority)  that  a  refusal  to 
pay  in  accordance  with  the  terms  of  the  agreement,  even 
though  the  amount  withheld  be  small,  is  a  breach  which 
indicates  that  the  one  guilty  of  it  does  not  intend  to  be 


6  6  Oiv.  Code  Cal.,  §  1T49;  Rev.  Civ.  Code  Mont.,  §  5096;  Rev.  Civ. 
Code  N.  Dak.,  §  5410 ;  Rev.  Civ.  Code  S.  Dak.,  §  1314.  See  Minaker 
V.  California  Canneries  Co.,  138  Cal.  239,  71  Pac.  110 ;  Beauchamp  v. 
Archer,  58  Cal.  431,  41  Am.  Rep.  266. 

«6  Ray  field  v.  Van  Meter,  120  Cal.  416,  52  Pac.  666. 

6  7  Southern  Lumber  Co.  v.  Colvin,  104  Ark.  130,  148  S.  W.  496. 

6  8  Loomis  V.  Wain  Wright,  21  Vt.  520. 

6  8  Blake  v.  Bla«kley,  109  N.  C.  257,  13  S.  E.  786,  26  Am.  St.  Rep. 
566. 

7  0  King  V.  Faist,  161  Mass.  449,  37  N.  E.  456.  See  Steinlein  v.  S. 
Blaisdell,  Jr.,  Co.  (Tex.  Civ.  App.)  44  S.  W.  200. 
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bound  by  the  contract,  and  which  therefore  will  give  to 
the  other  party  the  right  to  rescind  it.''^ 

§  412.     Same;    Sale  for  Delivery  in  Installments. — The 

case  of  a  sale  of  personal  property  for  delivery  in  succes- 
sive installments,  each  installment  to  be  paid  for  as  receiv- 
ed, and  the  effect  on  the  rights  of  the  seller  when  the  buy- 
er fails  to  pay  an  installment  when  due,  was  considered 
in  an  earlier  section  of  this  work;  ''^  and  it  was  there  shown 
that  a  majority  of  the  decisions  favor  the  rule  that  such 
a  single  default  will  entitle  the  seller  to  rescind  the  con- 
tract so  far  as  concerns  any  future  deliveries,  provided  that 
he  has  not  waived  the  default  and  that  there  are  no  cir- 
cumstances in  the  case  justifying  the  buyer  in  refusing  or 
withholding  payment,^"  though  there  are  also  numerous 
authorities  holding  that  an  isolated  default  of  this  kind  is 
not  alone  sufficient  to  warrant  a  rescission,  but  there  must 
also  be  something  to  show  a  repudiation  or  abandonment 
of  the  contract  on  the  part  of  the  purchaser. 

§  413.  Conditional  Sales. — Where  the  purchaser  of 
goods  under  a  contract  of  conditional  sale  takes  any  action 
which  is  inconsistent  with  the  rights  of  the  sellei'  under 
the  contract,  it  may  give  the  latter  a  right  to  rescind  and 
recover  his  property.  Thus,  mortgaging  goods  held  under 
a  contract  of  purchase  before  fulfilling  the  contract  is  such 
an  assumption  of  ownership  as  v/ill  entitle  the  vendor  to 
rescind  the  contract  and  reclaim  the  goods.'''  So,  a  seller 
whose  goods  are  delivered  to  the  purchaser  without  his  au- 
thority, prior  to  the  performance  by  the  purchaser  of  the 
conditions  precedent  to  the  sale,  may  rescind  the  contract 
and  retake  the  goods,  without  rendering  himself  liable  to 
the  purchaser  for  trespass.'"     And  where  goods  are  sold 

f  1  Genesee  Fruit  Co.  v.  Barrett,  67  111.  App.  673. 

7  2  Supra,  §  215. 

7  3  See  California  Sugar  &  White  Rne  Agency  v.  Penoyar,  167  Cal. 
271,  V-iO  Pac.  671 ;  P.aruett  v.  Elwood  Grain  Co.,  153  llo.  App.  15s, 
133  S.  W.  8.j6;  Stocksdale  v.  Schuyler,  55  Hun,  610,  8  N.  Y.  Supp. 
813;  J.  K.  Armsby  Co.  v.  Grays  Harbor  Commercial  Co.,  02  Or.  173, 
123  Pac.  32. 

7  4  Winchester  v.  King,  46  Mich.  102,  8  N.  W.  722.  And  see  Under- 
bill V.  Buckman  Fruit  Co.,  97  Md.  229,  54  Atl.  87-3. 

7  5  Harrison  Machine  Works  v.  Miller,  36  111.  App.  86. 
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(as,  for  example,  at  auction)  with  an  express  reservation 
of  the  right  to  resell  at  the  risk  and  cost  of  the  purchaser 
in  case  he  does  not  make  payment  within  a  limited  time, 
it  is  in  effect  a  sale  on  condition,  and  the  exercise  of  the 
reserved  right,  on  the  default  of  the  purchaser,  rescinds 
the  original  sale.'"  This  right  may  also  be  exercised  where 
a  sale  is  made  subject  to  approval.  Thus,  where  the  offi- 
cers of  a  bank  took  certain  notes  into  their  possession, 
paying  for  them,  but  with  the  understanding  that  the  sale 
was  to  be  subject  to  the  approval  of  the  board  of  directors, 
and  the  latter  disapproved  the  purchase  and  returned  the 
notes,  it  was  held  that  the  bank  was  entitled  to  recover 
back  the  money  paid."  So,  a  written  and  signed  order  for 
goods,  given  to  the  traveling  salesman  of  a  wholesale 
house,  and  by  him  sent  to  his  employers,  who  have  the 
right  to  accept  or  reject  the  same,  is  no  more  than  an  offer 
to  purchase,  binding  on  neither  party,  until  its  acceptance ; 
and  the  mere  shipment  of  the  goods  does  not  constitute 
an  acceptance,  such  as  to  convert  it  into  a  contract  binding 
on  the  purchaser,  when  accompanied  by  an  invoice  making 
the  terms  of  payment  different  from  those  stated  in  the  or- 
der, but  the  purchaser  in  this  case  has  the  right  to  refuse 
to  receive  the  shipment.''*  The  effect  of  the  bankruptcy  of 
a  purchaser  under  a  contract  of  conditional  sale  has  been 
considered  in  another  connection.'^  Generally,  the  seller 
in  a  contract  of  conditional  sale  is  required,  on  rescinding  it, 
to  restore  to  the  purchaser  whatever  of  value  he  has  given. 
Thus,  if  a  seller  of  personal  property,  tinder  a  contract 
which  provides  that  the  title  shall  remain  in  him  until  pay- 
ment of  the  price,  has  received  in  part  payment  other  goods, 
he  cannot,  on  refusal  ^of  the  purchaser  to  pay  the  balance, 
maintain  replevin  for  the  goods,  sold  without  first  returning 
the  goods  received  in  part  payment.*"  So,  where  a  yoke  of 
oxen  were  sold  under  a  reservation  of  title  in  the  seller 


7  6  Lamond  v.  Duvall,  9  Q.  B.  1030. 
7  7  Attleborougli  Nat.  Bank  v.  Rogers,  125  Mass.  3.39. 
7  8  Baird  v.  Pratt,  148  Fed.  825,  78  C.  C.  A.  515,  10  L.  R.  A.  (N.  S.) 
1116. 

7  9  Supra,  §  329. 

8  0  Latham  v.  Davis  (C.  0.)  44  Fed.  862. 
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until  payment,  which  was  to  be  made  in  work  and  labor, 
and,  after  part  performance  by  the  buyer,  the  oxen  came 
again  into  the  hands  of  the  seller,  who  refused  to  redeliver 
them  without  additional  security  for  the  price,  it  was  held 
that  such  refusal  was  a  disaffirmance  of  the  contract,  and 
that  the  buyer  was  thereupon  entitled  to  recover  for  the 
work  he  had  done.*^  The  right  of  rescinding  a  conditional 
sale  may  also  belong  to  the  buyer,  as,  for  instance,  where 
the  property  sold  proves  to  be  worthless  for  its  intended 
purpose  and  not  in  accordance  with  the  vendor's  represen- 
tations as  to  its  condition  and  quality/^ 

81  Martin  v.  Eames,  26  Vt.  476. 

8  2  Tufts  V.  Cheatham,  75  Ga.  865.     See  Freeman  v.  Keane  (Miss.) 
49  South.  567. 
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CHAPTER  XXI 

SALE  AND  EXCHANGE  OF  REAL  PROPERTT 

I  414.  Modification  by  Subsequent  Agreement. 

415.  Same ;   Extension  of  Time  for  Payment  or  Performance. 

416.  Option  or  Reserved  Right  to  Rescind. 

417.  Rescission  by  Mutual  Agreement. 

418.  Right  to  Rescind  in  General. 

419.  Fraud  and  False  Representations. 

420.  Same ;   As  to  Title,  Interest,  or  Estate. 

421.  Misrepresentation  or  Concealment  of  Incumbrances. 

422.  Same;   Existence  of  Prior  Contract  to  Convey. 

423.  Same;    As  to  Quantity,  Boundaries,  or  Location. 

424.  Same ;   As  to  Value  of  Property. 

425.  Same ;    As  to  Quality,  Condition,  and  Improvements. 

426.  Same;    As  to  Timber  and  Mineral  Resources. 

427.  Rescission  for  Failure  or  Defect  of  Title  in  General. 

428.  Application  of  Rule  of  Caveat  Emptor. 

429.  Certainty  and  Materiality  of  Defect. 

430.  Offer  of  Doubtful  Title. 

431.  Allowance  of  Reasonable  Time  to  Make  Title. 

432.  Vendor  Disabling  Himself  to  Convey. 

433.  Defects  Cured  or  Curable  Before  Conveyance. 

434.  Defects  Cured  After  Notice  of  Rescission  but  Before  Decree. 

435.  Disturbance  of  Purchaser  or  Danger  of  Eviction. 

436.  Failure  of  Title  as  to  Part  of  Land  Conveyed. 

437.  Grounds  for  Equitable  Relief. 

438.  Waiver,  Estoppel,  or  Default  of  Purchaser. 

439.  Rescission  by  Vendor  for  Non-Payment  of  Purchase  Money. 

440.  Same;   Deferred  and  Installment  Payments. 

441.  Rights  and  Duties  of  Parties  on  Rescission. 

442.  Exchange  of  Properties. 

§  414.     Modification   by   Subsequent   Agreement. — It   is 

competent  for  the  parties  to  an  executory  contract  for  the 
sale  or  exchange  of  real  estate  to  change  or  modify  their 
agreement  in  any  particular,  by  mutual  consent,  and  when 
this  is  done,  it  constitutes  a  waiver  or  abandonment  of 
rights  and  obligations  under  the  original  contract  in  so  far 
as  they  are  affected  by  the  new  agreement. "^  Thus,  after  an 
oral  agreement  for  the  sale  of  a  lot  and  the  giving  of  a  re- 
ceipt for  the  first  payment,  showing  the  terms  of  the  sale, 
and  the  delivery  of  possession  to  the  vendee  on  full  pay- 

1  Bryant  v.  Stephens,  58  Ala.  636 ;   Heddleston  v.  Stoner,  128  lovi'a, 
525,  105  N.  W.  56;   Wolfe  v.  Potts  (Tenn.  Ch.  App.)  42  S.  W.  188. 
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ment  of  the  price,  the  vendor  refused  to  give  a  deed  on  ac- 
count of  certain  unadjusted  matters  between  the  parties. 
Thereupon  a  formal  contract  was  executed  for  the  settle- 
ment of  all  financial  matters  between  them,  and  it  was  held 
that  their  rights  under  the  former  agreement  were  merged 
in  this  contract,  so  that  ejectment  could  not  be  maintained 
against  the  purchaser  until  he  failed  to  perform  its  terms. ^ 
So,  one  who  has  made  a  deed  and  placed  it  in  escrow,  to  be 
delivered  on  payment  of  a  note  given  for  the  purchase  mon- 
ey, may  waive  his  rights  under  the  original  agreement,  and 
allow  the  deed  to  be  delivered  before  payment  of  the  note.^ 
And  the  parties  may  agree  to  the  substitution  of  the  pur- 
chaser's wife  as  grantee  in  his  place,*  and  may  convert  an 
agreement  for  the  sale  of  land  into  a  lease  of  it.'* 

If  the  subsequent  arrangement  of  the  parties  merely 
modifies  their  original  agreement  in  details,  without 
amounting  to  a  new  contract  such  as  may  be  supposed  to 
supersede  and  annul  the  first,  it  may  rest  in  parol,  pro- 
vided the  evidence  to  establish  it  is  clear  and  satisfactory," 
or  at  any  rate,  a  parol  modification  of  a  written  contract 
for  the  sale  of  land,  followed  by  delivery  and  acceptance  of 
a  deed  in  accordance  therewith,  constitutes  an  alteration 
of  the  written  contract  by  an  executed  parol  agreement.' 
Thus,  a  vendor  of  real  estate  who  retains  the  legal  title  as 
security  for  the  payment  of  the  purchase  money  may,  by 
subsequent  oral  contract  with  the  purchaser,  annex  further 
conditions  to  his  obligation  to  convey.^  And  a  written  con- 
tract for  the  sale  of  land  on  monthly  payments  may  be 
changed  by  parol  so  as  to  allow  the  purchaser  to  pay  the 
entire  consideration  at  once  and  demand  immediate  de- 
livery of  the  deed."     So,  a  vendor  who  has  agreed  in  writ- 

2  Hutchinson  v.  Coonley,  200  111.  437,  70  N.  E.  686. 

3  Smith  V.  Goodrich,  167  111.  46,  47  N.  E.  316. 

4  Jughardt  v.  Reynolds,  G8  App,  Div.  171,  74  N.  Y.  Supp.  152. 
6  Unger  v.  tlugcr,  6.5  Ohio  St.  49."i,  O:;  N.  E.  67. 

0  Prairie  Development  Co.  v.  Leiberg,  15  Idaho,  379,  98  Pac.  616 ; 
Womble  v.  Wilbur,  3  Cal.  App.  027,  8<;  Pac.  921. 

'  Beiicsh  V.  Travelci-s'  Ins.  Co.,  14  X.  D.  39,  103  N.  W.  405. 

s  Alemania  Loan  &  liuilding  Co.  v.  Frantzreb,  56  Ohio  St.  493,  47 
N.  E.  497. 

0  Anderson  v.  Moore,  145  111.  61,  33  N.  E.  848. 


1023  SALE  AND  EXCHANGE   OP  REAL  PROPERTY  §   414 

ing  to  make  title  in  thirty  days  may  show  that  the  vendee 
afterwards  orally  agreed  to  accept  his  bond  for  title  in- 
stead.^" And  where  the  object  of  the  later  agreement  is 
merely  to  correct  an  error  in  the  first  contract,  in  respect 
to  the  amount  of  land  to  be  conveyed,  the  purchaser's  as- 
sent to  it  may  be  inferred  from  his  payment  of  the  price 
and  acceptance  of  a  deed  for  the  correct  quantity. ^^  But 
on  the  other  hand,  where  a  contract  for  the  sale  of  land 
provided  for  a  return  of  the  earnest  money  to  the  purchaser 
in  case  the  title  should  prove  defective,  it  was  held  that  a 
subsequent  parol  agreement  that,  if  the  title  should  be  de- 
fective, the  vendor  should  perfect  it  and  then  convey  to  the 
purchaser,  was  ineffective  for  the  purpose  of  introducing 
so  material  a  change  into  the  written  contract. ^^  And  an 
agreement  in  writing  to  convey  such  lots  as  the  grantor 
shall  select  cannot  be  changed  by  parol  so  as  to  require  the 
grantor  to  convey  such  lots  as  the  grantee  may  select. ^^ 
And  further,  if  the  new  agreement  amounts  to  a  new  con- 
tract which  supersedes  the  original  agreement,  or  if  it  in- 
troduces new  and  material  terms  or  conditions  into  it,  it 
must  be  based  upon  a  new  consideration  in  order  to  be  le- 
gally binding.'^* 

But  a  subsequent  agreement  of  the  parties  in  relation  to  a 
matter  which  is  merely  incidental  or  collateral  to  their 
original  contract,  but  is  not  essentially  a  part  of  it,  does  not 
constitute  a  new  contract,  within  the  meaning  of  the  rules 
above  stated. ^^  This  is  true,  for  example,  of  an  agreement 
merely  as  to  the  manner  in  which  each  party  shall  perform 
his  obligations  under  the  original  contract,^*  as  where  the 

10  Cooke  V.  Cook,  100  Ala.  175,  14  South.  171. 

11  Benesli  v.  Travelers'  Ins.  Co.,  14  N.  D.  39,  103  N.  W.  405. 

12  Reiff  V.  Coulter,  47  Wash.  678,  92  Pac.  436. 

isWildbahn  v.  Eobidoux,  11  Mo.  659;  Emery  v.  Mohler,  69  111. 
221. 

14  Hicks  V.  Revels,  142  Ga.  524,  83  S.  E.  115;  Friermood  v.  Pierce, 
17  Ind.  461;  Pelley  v.  Walker,  79  Iowa,  142,  44  N.  W.  346;  Pan- 
coast  V.  Dinsmore,  105  Me.  471,  75  Atl.  43,  134  Am.  St.  Rep.  582; 
Tucker  v.  Dolan,  109  JIo.  App.  442,  84  S.  W.  1126;  Norris  v.  Letch- 
worth,  140  Mo.  App.  19,  124  S.  W.  559;  Jughardt  v.  Reynolds,  68 
App.  Div.  171,  74  N.  Y.  Supp.  152. 

15  Strong  V.  Doyle,  110  Mass.  92.  And  see  Rigdon  v.  Shirk,  127 
111.  411,  19  N.  B.  698 ;   Grant  v.  Beronlo,  97  Cal.  496,  32  Pac.  556. 

18  Stewart  v.  Gillett,  79  Misc.  Rep.  93,  139  N.  Y.  Supp.  583. 
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vendee  refuses  to  accept  a  certificate  of  title,  and  the  ven- 
dor then  agrees  to  furnish  an  abstract  of  title  instead/'  or 
where  the  subsequent  agreement  is  merely  for  an  extension 
of  an  option  on  the  land  already  granted/*  or  where  an 
alternative  right  in  the  purchaser  to  pay  the  entire  price  in 
cash  or  else  to  assume  a  mortgage  as  part  of  the  price  is 
subsequently  converted  by  parol  into  a  positive  agreement 
to  assume  the  mortgage.^"  And  the  re-execution  of  a  con- 
tract for  the  sale  of  land,  to  correct  a  mistake  in  the  name 
of  the  vendor  corporation,  does  not  consummate  a  new 
contract.^"  This  rule  was  applied  in  a  case  in  New  Jersey, 
where  the  defendant,  being  about  to  raise  his  dam  to  a 
height  which  would  cause  injury  to  plaintiff's  land,  agreed 
to  buy  the  land  and  to  pay  therefor  within  a  specified  time. 
By  a  second  agreement,  plaintiff  took  possession  of  certain 
land  of  defendant,  the  use  thereof  to  be  in  lieu  of  damages 
up  to  the  time  when  the  purchase  and  payment  under  the 
first  agreement  should  be  completed.  And  it  was  held  that 
the  second  agreement  and  the  possession  taken  thereunder 
did  not  extend  the  time  for  performance  of  the  contract  of 
sale,  so  as  to  prevent  the  plaintiff  from  obtaining  a  decree 
canceling  it.^^ 

§  415.  Same;  Extension  of  Time  for  Payment  or  Per- 
formance.— An  extension  of  the  time  for  payment  of  the 
purchase  money  under  an  executory  contract  for  the  sale  of 
land  may  be  agreed  upon  by  the  parties  by  parol,  and  such 
an  agreement  does  not  rescind  the  original  contract  nor 
modify  it  in  any  particular  except  as  to  the  particular  mat- 
ter agreed  on.--  And  if  the  original  contract  was  so  drawn 
as  to  be  binding  on  the  heirs  and  personal  representatives 
of  the  parties,  and  the  vendor  dies  before  the  time  fixed  for 
payment,  his  executor  may,  before  default  by  the  vendee, 

17  Smith  V.  Taylor,  82  Cal.  533,  23  Pac.  217. 

18  Standiford  v.  Kloman,  234  Pa.  443,  83  AU.  311. 

19  Kitchener  v.  Jehllk,  85  Kan.  684,  118  Pac.  1058. 

20  AVelllngton  Realty  Co.  v.  Gilbert,  24  Colo.  App.  118,  131  Pac.  803. 

21  Stevens  v.  Ryerson,  6  N.  J.  Eq.  477. 

22Loveridge  v.  Shurtz,  111  Mich.  618,  70  N.  W.  132;  Reed's  Heirs 
V.  Chambers,  6  Gill  &  J.  (Md.)  490 ;  Darrow  v.  Cornell,  30  App.  Div. 
ll.j,  51  N.  T.  Supp.  828 ;  Lochwite  v.  Pine  Tree  Min.  &  Mill.  Co.,  37 
Utah,  349,  108  Pac.  1128. 
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extend  the  time  for  payment.^'  But  if  the  purchaser  is  in 
default  at  the  time  an  extension  is  granted,  the  vendor 
waives  any  right  to  forfeit  the  contract  for  the  existing  de- 
fault, and  is  thereafter  bound  to  give  the  vendee  reasonable 
notice  and  make  a  new  demand  on  him  before  he  can  insist 
on  a  forfeiture.^*  An  agreement  of  this  kind,  however, 
must  be  definite,  positive,  and  clearly  established.  A  valid 
agreement  for  an  extension  is  not  shown  by  the  defaulting 
purchaser's  suggestion  as  to  a  new  arrangement  which  he 
"might  be  able  to  make,"  and  the  vendor's  reply  that  he 
"presumed  he  would  be  only  too  glad  to  agree  to  it."  "" 
But  in  a  case  wiiere  the  vendor  orally  agreed  to  grant  an 
extension  in  consideration  of  the  payment  of  an  additional 
sum  down,  to  be  made  at  an  appointed  time  and  place,  and 
the  vendee  attended  at  the  stipulated  time  and  place,  but 
was  there  met  only  by  certain  persons  who  claimed  to  be 
the  agents  of  the  vendor,  and  who  attempted  to  forfeit  the 
contract  on  the  vendee's  objection  to  paying  over  the  mon- 
ey, it  was  held  that  the  latter  had  a  right  to  insist  on  a 
written  extension  properly  signed,  before  paying  the  mon- 
ey, and  to  be  reasonably  satisfied  as  to  the  authority  of  the 
agents,  and  that,  under  the  circumstances,  the  rights  of  the 
purchaser  could  not  be  terminated  by  a  tender  of  the  deed 
at  the  time  and  place  mentioned  in  the  contract. ^° 

An  agreement  for  an  extension  of  the  time  of  payment 
must  be  supported  by  a  new  consideration,  or  it  will  not 
be  enforceable.^'  But  a  sufficient  consideration  for  such 
an  agreement  is  found  in  the  giving  of  a  note  for  the  unpaid 
portion  of  the  price, -^  or  the  assignment  to  the  vendor  of  a 
note  of  a  third  person  to  be  applied  on  the  purchase  money 
when  paid,^"  or  in  the  vendee's  agreement  that,  if  payment 

23  Williams  v.  Haddock,  145  N.  Y.  144,  39  N.  E.  825. 

2  4  Miles  V.  Hemenway,  59  Or.  318,  111  Pac.  696,  117  Pac.  273;  Ort- 
mann  v.  First  Nat.  Bank,  49  Mlcli.  56,  12  N.  W.  907. 

2  5  Shaw  V.  Kellogg,  74  Hun,  256,  26  N.  Y.  Supp.  418.  And  see 
Patcbin  v.  Lamborn,  31  Pa.  314. 

20  Baumann  v.  Pinckney,  118  N.  Y.  604,  23  N.  E.  916. 

27  Cook  V.  Crocker,  53  Ga.  66 ;  Tomlinson  v.  Smith,  2  Iowa,  89 ; 
Green-Shrier  Co.  v.  State  Realty  &  Mortgage  Co.,  129  App.  Div.  581, 
114  N.  Y.  Supp.  49. 

2  8  Fellows  V.  Mulligan,  140  N.  Y.  Supp.  985. 

28  Kelsey  v.  Pendill,  109  Micb.  334,  67  N.  W.  827. 

Black  Resc. — 65 
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is  not  made  at  the  end  of  the  extended  time,  a  deposit  of 
purchase  money  in  the  hands  of  a  third  person  shall  be 
paid  over  to  the  vendor  as  a  forfeit/"  or  in  an  agreement 
for  the  settlement  of  a  controversy  over  the  sufficiency  of 
the  vendor's  title, ^^  though  not,  as  it  seems,  in  the  vendee's 
undertaking  to  build  a  house  on  the  premises  of  a  certain 
value. ''^  In  Illinois,  however,  it  is  held  that  the  mutual 
promises  of  the  parties  to  the  extension  of  time  for  per- 
formance of  a  contract  for  the  sale  of  land  is  a  sufficient 
consideration  for  the  extension. ^^  And  in  some  states, 
where  the  statutes  provide  that  the  execution  of  a  written 
instrument  shall  furnish  presumptive  evidence  of  a  consid- 
eration, it  is  held  that  a  written  extension  of  payment  on  a 
land  contract  is  valid  in  the  absence  of  evidence  showing  a 
want  of  consideration,  although  no  consideration  is  express- 
ed.^* Substantially  the  same  principles  apply  to  an  agree- 
ment for  an  extension  of  time  to  the  vendor  as  to  the  per- 
formance of  his  obligation  to  make  a  deed,  or  to  enable  him 
to  clear  up  his  title  or  carry  through  proceedings  to  quiet 
it  as  against  adverse  claims.^' 

§  416.  Option  or  Reserved  Right  to  Rescind. — The  ex- 
ercise of  an  option  or  reserved  right  to  rescind  a  contract 
for  the  purchase  of  land  must  be  accompanied  by  a  restora- 
tion of  the  possession  and  of  anything  else  received  under 
the  contract.  Hence  if  one  having  the  right  to  withdraw 
from  his  agreement  to  purchase  land,  before  the  second  in- 
stallment of  the  purchase  money  becomes  due,  assigns  his 
interest  to  a  third  person,  who  retains  possession,  it  is  an 
abandonment  or  waiver  of  the  right  to  terminate  the  con- 
tract,^^  and  if  the  assignment  is  of  a  part  interest,  the  right 
of  rescission  can  be  claimed  only  to  the  extent  of  the  in- 
terest retained  by  the  original  vendee. '''     It  seems,  how- 

3  0  Hurlburt  v.  Fltzpatrlck,  176  Mass.  287,  57  N.  E.  464. 

31  Green-Shrier  Co.  v.  State  Mortgage  &  Realty  Co.,  199  N.  Y.  65, 
92  X.  E.  OS. 

3  2  Hogan  V.  Crawford,  31  Tex.  633. 

23  Boui-ke  V.  Ki.ssacic,  242  111.  233,  89  N.  E.  990. 

3  4  Gira  v.  Harris,  34  S.  D.  537,  86  N.  W.  624. 

3  5  Long  V.  Lackawanna  Coal  &  Iron  Co.,  233  Mo.  713,  136  S.  W. 
673. 

3  0  Stevens  v.  Millard,  36  Wis.  77. 

3  7  Maier  v.  Rebstock,  92  App.  Div.  587,  87  N.  T.  Supp.  85. 
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ever,  that  where  the  purchaser  has  his  election  either  to 
pay  the  purchase  money  or  to  restore  the  property  to  the 
vendor,  he  is  not  disabled  in  equity  from  restoring  the  prop- 
erty by  having  leased  it.^"  If  the  contract  is  with  two  or 
more  purchasers,  who  are  to  take  as  tenants  in  common,  it 
is  competent  for  any  one  of  them  to  withdraw  from  the 
contract  in  pursuance  of  a  reserved  right  to  do  so.^"  There 
may  also  be  conditions  which  will  permit  the  right  of  re- 
scission to  be  exercised  by  either  the  vendor  or  the  pur- 
chaser, as,  where  the  contract  provides  that  the  earnest 
money  shall  be  returned  and  the  contract  rescinded  in  case 
a  third  person  shall  decide  that  the  title  is  defective.*"  But 
where  the  contract  gives  the  vendor  the  right  to  forfeit  it 
on  the  vendee's  default  in  paying  the  price,  and  to  retain 
the  advance  payment  as  liquidated  damages,  the  election  to 
rescind  is  in  the  vendor  alone,  and  this  does  not  give  the 
purchaser  an  option  to  avoid  the  contract  by  forfeiting  the 
payment  made.*^  And  conversely,  a  clause  in  the  contract 
by  which  the  vendor  promises  to  pay  a  specified  sum  in  case 
he  refuses  to  sell  merely  provides  for  a  penalty  or  stipulated 
damages,  and  does  not  give  the  vendor  an  option  to  refuse 
to  sell.*^ 

An  option  to  rescind  must  be  exercised  in  exact  accord- 
ance with  the  terms  of  the  contract,  and  the  election  to 
exercise  it  must  correspond  with  the  offer.  Thus,  if  the 
vendee  has  the  right  under  the  contract  to  reconvey  the 
land  purchased  for  a  certain  consideration,  his  notice  of 
election,  accompanied  by  a  demand  for  more  than  is  due 
him  under  the  contract,  is  insufficient.*'    And  if  the  vendor 

3  8  Williams  v.  Price,  5  Munf.  (Va.)  507. 

3  9  Clark  V.  Harmer.  9  App.  D.  C.  1. 

io  Vittengl  v.  Vittengl,  156  Iowa,  41,  135  N.  W.  63;    S.  G.  Carter 
&  Co.  V.  Harrell,  55  Tex.  Civ.  App.  268,  118  S.  W.  1139. 
"  Oclis  V.  Kramer,  32  Ky.  Law  Rep.  762,  107  S.  W.  260. 

4  2  Wilson  V.  Fairchild,  45  Minn.  203,  47  N.  W.  642.  But  in  Louisi- 
ana, where  an  owner  of  land  agreed  to  sell  the  same  for  a  certain 
amount  in  cash,  "balance  when  act  of  sale  is  passe(J,"  it  was  held  to 
constitute  a  promise  of  sale,  the  cash  deposited  to  be  forfeited  in 
case  the  vendee  did  not  pay  the  price  and  complete  the  sale,  which 
gave  the  vendor  the  right  to  withdraw  from  the  same,  under  Civ. 
Code,  art.  2463,  by  returning  double  the  earnest  money  received. 
Capo  v.  Bugdahl,  117  La.  992,  42  South.  478. 

4  3  Curtis  V.  Sexton,  142  Mo.  App.  179,  125  S.  W.  S06. 
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agrees  to  cancel  the  contract  if  "for  any  reason"  the  pur- 
chaser declines  to  take  title,  the  vendee  can  withdraw  from 
the  contract  only  on  stating  reasonable  grounds  for  doing 
so.**  Further,  the  election  to  rescind  must  be  exercised 
within  the  time  specified  in  the  contract,  if  any  limit  as  to 
time  is  imposed.*^  But  the  vendor  cannot  complain  if 
the  purchaser  gives  a  longer  notice  of  his  intention  to  re- 
scind than  the  contract  requires.*'^  And  even  though  the 
time  limited  in  the  contract  has  expired,  the  purchaser  may 
still  exercise  his  right  to  rescind,  if,  within  that  time,  he 
made  known  the  objections  to  the  title  on  which  he  intend- 
ed to  base  his  rescission,  and  was  delayed  in  the  exercise 
of  his  right  by  the  promise  of  the  vendor  to  remedy  the 
matters  complained  of  and  his  asking  for  time  in  which  to 
do  so.*'  So,  where  the  agreement  was  that  the  vendor 
would  take  back  the  land  if  the  purchaser,  at  the  end  of 
three  years,  could  not  sell  it  at  a  price  in  advance  of  what 
he  paid  for  it,  it  was  held  that  the  purchaser  was  entitled 
to  a  reasonable  time  after  the  expiration  of  the  three  years 
in  which  to  elect  to  enforce  such  agreement.*^  It  is  also 
a  condition  upon  the  purchaser's  right  to  rescind  the  con- 
tract that  he  shall  have  made  his  payments  punctually  and 
shall  not  be  in  default,  and  that  he  shall  not  have  waived  a 
right  to  rescind,  once  accrued,  by  continuing  in  the  execu- 
tion of  his  part  of  the  agreement.*' 

There  is  also  a  form  of  conditional  sale,  recognized  in 
the  jurisprudence  of  Louisiana,  in  which  the  seller  reserves 
the  right  to  redeem  or  repurchase  the  property  at  the  same 
price  which  was  paid  to  him.  This  is  called  a  "vente  a 
remere."  But  this  contract  is  not  created  unless  the  right 
to  take  back  the  property  on  refunding  the  price  is  stipulat- 
ed in  the  act  of  sale  so  as  to  form  one  of  the  reservations 
of  it,  and  if  the  stipulation  is  appended  by  a  subsequent 

4  4  SulUvan  v.  Frazier,  40  App.  Div.  288,  57  N.  T.  Supp.  1008. 

4  5  Rhine  v.  Ellen,  :JG  Cul.  oG2;  Drum  v.  Harrison,  83  Ala.  388,  3 
South.  769. 

4  6  Herberger  v.  Husmann,  3  Cal.  XJnrep.  304,  24  Pac.  1058. 

47  Sanger  v.  Slayden,  7  Tex.  Civ.  App.  605,  2U  S.  W.  847. 

4  8  Maier  v.  Eebstock,  92  App.  I>iv.  587,  S7  N.  Y.  Supp.  85. 

4  0  Boyle  v.  Narrows  Land  Co.,  70  Wash.  51.),  126  Vac.  78;  Livleratos 
V.  Commonwealth  Security  Co.,  57  Wash.  376,  106  Pac.  1125. 
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act  to  a  sale,  it  is  a  resale  or  a  promise  to  sell.°°  And  there 
can  be  no  reserved  right  of  the  vendor  to  rescind  the  sale 
without  a  stipulation  for  the  return  of  the  price." 

§  417.  Rescission  by  Mutual  Agreement. — Parties  to  a 
contract  for  the  purchase  and  sale  of  real  estate  may  al- 
ways rescind  it  by  mutual  consent,  and  an  agreement  for 
such  rescission  will  be  binding  on  them  both.'^^  If  no  terms 
of  rescission  are  agreed  on,  the  undoing  of  the  original  con- 
tract will  be  subject  to  the  usual  condition  of  a  mutual  res- 
toration to  the  status  quo,  that  is,  the  vendor  will  be  enti- 
tled to  resume  possession  of  his  property  and  the  vendee 
to  a  restoration  of  whatever  he  may  have  paid  under  the 
contract.^'  But  it  is  entirely  competent  for  the  parties  to 
determine  upon  other  or  additional  conditions,  and  if  the 
agreement  for  rescission  sets  out  the  terms  and  conditions 
fixed  on,  it  is  binding  on  them,  and  neither  party  can  be 
heard  to  say  that  the  cancellation  of  the  contract  was  based 
on  any  different  terms.'*  If  the  purchasers  are  two  or 
more  in  number,  under  the  same  contract,  the  vendor  may 
take  from  one  of  them  a  written  assignment  and  relinquish- 
ment of  his  interest,  and  will  thereby  become  the  owner 
of  both  the  equitable  and  legal  title  to  such  interest  in  the 
land.'^  But  one  of  two  or  more  joint  purchasers  cannot  ob- 
tain a  release  from  his  obligation,  or  a  rescission  as  to  him, 
where  the  vendor  refuses  to  agree  without  the  consent  of 
the  other  joint  purchasers,  which  is  not  given. ^^  A  re- 
scission may  be  effected  by  a  reconveyance  of  the  land  from 
the  vendee  to  the  vendor,  accepted  by  the  latter,  with  de- 
livery of  possession,  and  it  is  none  the  less  effective  as  a 
rescission  because  there  is  a  collateral  agreement  that  the 


BO  Pitts  V.  Lewis,  7  La.  Ann.  552. 

51  Downes  V.  Scott,  3  La.  Ann.  278. 

6  2  Estey  V.  Whitney,  112  Me.  131,  90  Atl.  1093;  Lawrence  v.  Strat- 
ton,  6  Cush.  (Mass.)  163;  In  re  Fink,  157  Pa.  292,  27  Atl.  724;  Hill 
V.  Hoeldtke,  54  Tex.  Civ.  App.  201,  117  S.  W.  217. 

6  3  Foxley  V.  Rich.  35  Utah,  162,  99  Pac.  666. 

o^Lowry  v.  Robinson,  3  Neb.  (TJnof.)  145,  91  N.  W.  174;  In  re 
Sutton's  Eistate,  200  Pa.  163,  49  Atl.  776;  Schamper  v.  UUrlch,  131 
Wis.  524,  111  N.  W.  691. 

6  5  Neuforth  v.  Hall,  6  Kan.  App.  902,  51  Pac.  573. 

5  6  Grunow  v.  Salter,  118  Mich.  148,  76  N.  W.  325. 
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vendor  will  hold  the  land  a  certain  length  of  time  for  the 
vendee,  and  then  sell  to  him,  if  he  desires,  on  the  original 
terms. °^  So  also,  a  rescission  may  be  effected  by  the  physi- 
cal surrender  of  the  contract,  if  given  and  accepted  with  in- 
tent to  terminate  it,  together  with  restoration  of  the  posses- 
sion, if  possession  had  passed.^*  Also  a  surrender  of  a 
right  to  purchase  property  under  a  contract  to  that  effect 
may  be  shown  by  the  fact  of  the  vendee's  accepting  a  lease 
of  the  same  premises,  as  tenant  under  |he  proposed  vendor, 
if  the  understanding  and  intention  of  the  parties  with  refer- 
ence to  the  termination  of  the  original  contract  are  clear."' 
And  again,  a  purchaser  under  an  executory  contract  for  the 
sale  of  land  may  abandon  his  rights  and  interests  thereun- 
der, and  if  he  leaves  the  premises,  surrenders  or  abandons 
possession,  and  takes  no  further  steps  to  enforce  his  rights 
or  fulfill  his  obligations  under  the  contract,  his  acquies- 
cence in  the  forfeiture  or  termination  of  the  contract  by  the 
vendor  may  be  presumed,  especially  if  his  silence  and  inac- 
tion have  continued  for  a  period  of  years."" 

Though  a  contract  for  the  sale  of  land  may  be  in  writing, 
and  even  under  seal,  yet  it  is  generally  held  that,  if  the 
parties  mutually  agree  upon  its  rescission,  this  may  be  ac- 
complished by  a  mere  parol  agreement."^  But  the  proof  of 
a  rescission  by  parol  of  a  contract  for  the  sale  of  land 
should  be  clear  and  convincing,  to  justify  a  court  in  acting 


6  7  Kenyon  v.  Mulert,  184  Fed.  825,  107  C.  C.  A.  63;  Thompson  t. 
Elliott,  28  Ind.  o.j  ;    Sizemore  v.  Morrow,  28  N.  C.  54. 

6  8  Wood  V.  Whitton,  66  Iowa,  29.'i,  19  N.  W.  907,  23  N.  W.  675; 
Vider  v.  Ferguson,  88  111.  App.  136;  Hiitchins  v.  Da  Costa,  88  Wis. 
371,  60  N.  W.  427. 

6  9  Miner  v.  Boynton,  129  Mich.  584,  89  N.  W.  336.  But  see  Tant 
V.  Guess,  37  S.  C.  480,  16  S.  E.  472.  And  compare  Cravener  v.  Bow- 
ser, 4  Pa.  259,  holding  that  a  written  contract  for  the  purchase  of 
land,  which  has  been  partly  executed  by  entry  and  improvements, 
cannot  be  rescinded  by  a  verbal  agreement  and  a  surrender  of  the 
instrument,  the  vendee  remaining  in  possession  under  a  verbal  agree- 
ment to  occupy  as  a  tenant. 

00  Welsh  V.  Itiehards,  41  Mich.  593,  2  N.  W.  920;  Smith  v.  Glover, 
50  Minn.  58,  52  N.  W.  210,  912 ;  Holden  v.  Purefoy,  108  N.  C.  163, 
12  S.  E.  848;  Wisner  v.  Field,  15  N.  D.  43,  106  N.  W.  38;  Washa- 
baugh  V.  Stauffer,  *81  Pa.  497. 

61  See,  infra,  §  524. 
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upon  it.*^  Thus,  for  instance,  a  contract  for  the  sale  of 
realty  is  not  necessarily  rescinded  because  the  vendor  said 
that  he  would  throw  it  up  unless  his  claims  were  conceded, 
to  which  the  vendee  replied,  "all  right."  "^  It  is  also  a  gen- 
eral rule  that  a  mutual  agreement  for  rescission  must  be 
supported  by  a  consideration.  But  the  release  of  the  ven- 
dee from  the  obligations  of  a  contract  for  the  purchase  of 
land  is  a  sufficient  consideration  for  his  surrender  of  the 
contract  or  reconveyance  of  the  property,"*  and  conversely, 
his  retransfer  of  the  premises  to  the  vendor  is  a  sufficient 
consideration  for  the  latter's  promise  to  return  the  purchase 
money."^ 

§  418.  Right  to  Rescind  in  General. — If  legally  suffi- 
cient cause  therefor  exists,  it  is  no  obstacle  to  the  rescission 
of  a  contract  for  the  purchase  of  land  that  the  purchaser 
has  been  in  possession  for  a  considerable  length  of  time  and 
that  the  value  of  the  land  has  meanwhile  decreased.""  But 
on  the  other  hand,  such  a  contract  cannot  be  rescinded 
merely  because  it  has  become  disadvantageous  to  the  pur- 
chaser, or  because  he  is  unable  to  raise  the  purchase  mon- 
ey."' In  general,  the  rights  of  vendor  and  vendee  with  ref- 
erence to  the  cancellation  of  their  contract  are  governed 
by  the  principles  applicable  to  the  rescission  of  all  other 
forms  of  contract.  Thus,  if  the  vendee  under  an  unexecut- 
ed agreement  for  the  sale  of  land  has  paid  a  part  of  the  pur- 
chase money,  and  the  vendor  fails  to  complete  his  engage- 
ment, the  vendee  may  disaffirm  the  contract  and  bring  an 
action  for  money  had  and  received."^  So  there  may  be  a 
rescission  if  the  vendor  has  become  unable  to  convey  ac- 

6  2  Davis  V.  Benedict  (Ky.)  4  S.  W.  339.  And  see  Conner  v.  Clapp, 
42  Wash.  642,  85  Pac.  342;  Pipkin  v.  Allen,  24  Mo.  520;  Ponce  v. 
McWhorter,  50  Tex.  562 ;   Lyle  v.  Clark  (Miss.)  24  South.  966. 

6  3  Nickerson  v.  Weld,  204  Mass.  346,  90  N.  E.  589. 

e*  Kvello  v.  Taylor,  5  N.  D.  76,  63  N.  W.  889. 

6  5  Mayes  v.  Miller  (Tex.  Civ.  App.)  118  S.  W.  725;  McKinney  v. 
Eowson  (Tex.  Civ.  App.)  146  S.  W.  643.  And  see  King  v.  Seebeck, 
20  Idaho,  223,  118  Paq.  292. 

6  6  Rackemann  v.  Eiverbank  Imp.  Co.,  167  Mass.  1,  44  N.  E.  990,  57 
Am.  St.  Rep.  427. 

6T  Clark  V.  Stetson,  113  Me.  276,  93  Atl.  741. 

68  Seibel  v.  Purchase  (C.  C.)  134  Fed.  484;  Annis  v.  Bumham,  15 
N.  D.  577,  108  N.  W.  549.    And  see,  supra,  §  196. 
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cording  to  the  terms  of  the  contract,*^  or  if  he  fails  to 
furnish  an  abstract  of  title  agreed  upon  as  one  of  the  condi- 
tions of  the  sale.""  But  the  vendor  cannot  rescind  the  con- 
tract because  he  cannot  convey  a  title  in  fee  simple,  but  he 
must  at  least  offer  to  convey  what  title  he  has/'-  Again,  if 
the  contract  specifies  what  defaults  or  breaches  of  condi- 
tions shall  be  ground  for  forfeiture,  it  governs  the  rights  of 
the  parties  in  this  respect,  and  a  forfeiture  on  other  grounds 
not  included  in  the  contract  will  not  be  sustained.'^  A  de- 
clared intention  not  to  perform,  on  the  part  of  either  of  the 
parties,  or  conduct  plainly  showing  an  intention  not  to  per- 
form, will  warrant  a  rescission,^'  but  not  a  mere  suspicion 
or  anticipation  that  the  party  concerned  may  fail  to  per- 
form his  agreements.'*  Impossibility  of  performance  is 
also  a  ground  for  rescission,  but  not  where  it  is  only  tem- 
porary and  excusable,  and  goes  to  a  minor  part  of  the  con- 
tract and  causes  no  material  loss.'^  It  is,  however,  incum- 
bent on  the  vendor,  in  the  interval  between  the  making  of 
the  contract  and  the  execution  of  the  deed,  to  do  nothing 
which  will  operate  to  the  material  detriment  of  the  prop- 
erty to  be  conveyed,  and  if  he  does,  the  purchaser  may  re- 
scind.'" And  so,  where  the  contract  is  to  be  performed 
within  a  reasonable  time,  the  vendor's  long  delay  in  offer- 
ing a  marketable  title  warrants  the  purchaser  in  rescind- 
ing." A  rescission  may  also  be  predicated  upon  a  mutual 
mistake  of  the  parties  as  to  the  ownership  of  the  property 
in  question,  or  as  to  the  nature  or  extent  of  the  title  held 
by  the  proposed  vendor,'*  or  as  to  the  location  or  area  of 


6  0  Melton  v.  Smith,  65  Mo.  315. 

TO  Austin  V.  vShipman,  160  Mo.  Ajip.  206,  141  S.  W.  425. 

Ti  Rohr  V.  Kindt,  .",  Watts  &  S.  (Pa.)  56.3,  39  Am.  Dec.  53;  Rosen- 
berg V.  Heffernan,  197  Mass.  151,  83  N.  E.  316. 

T2Cughan  v.  Larson,  13  N.  D.  373,  100  N.  W.  10S8.  See  Emery 
V.  De  (iolier,  117  Pa.  153,  12  Atl.  152.    And  see,  supra,  §  91. 

7  3  Supra,  §  204. 

74  Piummer  v.  Kelly,  7  N.  D.  88,  73  N.  W.  70. 

7s  Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Imp.  Co.,  165  N.  Y. 
247,  59  N.  E.  5,  51  L.  R.  A.  O.-.l. 

7  6  Borough  of  Erie  v.  Vincent,  8  Watts  (Pa.)  510. 

77  Goetzmann  v.  Caldwell  (Sup.)  152  N.  Y.  Supp.  491. 

7  8  Goettel  V.  Saire.  117  Pa.  29s,  10  Atl.  8S0;  Hyne's  Representatives 
V.  Campbell,  6  T.  B.  Mon.  (Ky.)  286 ;    Howard  v.  Sebastian,  143  Ky. 
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the  land  meant  to  be  conveyed/"  And  duress  may  be  al- 
leged as  a  defense  against  contracts  for  the  sale  of  land  or 
as  a  ground  for  avoiding  a  conveyance.*" 

§  419.  Fraud  and  False  Representations. — A  vendor  of 
land  must  be  prepared  and  able  to  convey  to  the  purchaser 
a  property  substantially  corresponding  vi^ith  that  bargained 
for,  as  well  with  regard  to  the  title  as  to  the  situation  and 
condition  of  the  property,  and  any  material  misrepresenta- 
tion intentionally  made  to  induce  the  bargain,  and  which  so 
far  affects  the  subject-matter  of  the  contract  that  the  agree- 
ment would  not  have  been  made  except  for  its  influence,  is 
a  fraud  which  will  vitiate  the  transaction  and  give  the  pur- 
chaser a  right  to  rescind  or  to  be  released  from  his  con- 
tract.*^ But  in  order  to  have  relief,  the  purchaser  must  be 
prepared  to  show  that  the  representations  were  made  with 
intent  that  he  should  act  upon  them,  or  in  a  manner  which 
would  naturally  induce  him  to  act  upon  them,  that  they 
were  false,  and  known  by  the  vendor  to  be  false,  or,  being 
matters  susceptible  of  knowledge,  were  made  as  assertions 
of  facts  within  the  vendor's  knowledge,  that  they  were 
statements  as  to  past  or  existing  facts,  and  not  mere  expres- 
sions of  opinion,  that  they  were  material,  and  that  the  pur- 
chaser relied  upon  them  and  was  deceived,  and  was  thereby 
induced  to  part  with  his  money.*^    And  further,  an  intend- 

237,  136  S.  W.  226.  And  see,  supra,  §  143.  Or  on  account  of  a  mis- 
take of  the  vendor  in  conveying  more  land  than  he  intended.  Bivins 
V.  Kerr,  268  111.  164,  108  N.  E.  996. 

78  Lindquist  v.  Gibbs,  122  Minn.  205,  142  N.  W.  156.  See  Benesh 
V.  Travelers'  Ins.  Co.,  14  N.  D.  39,  103  N.  "W.  405;  Weinheimer  v. 
Eoss,  80  Misc.  Rep.  269,  141  N.  T.  Supp.  55.  And  see,  supra,  §  144. 
Right  of  rescission  where  there  is  no  land  answering  the  description 
in  the  deed,  see  Cook  v.  Smith,  184  Mo.  App.  561,  170  S.  W.  672. 

80  See,  supra,  §§  221  et  seq. 

81  Mather  v.  Barnes  (O.  C.)  146  Fed.  lOOO;  Brown  v.  Le  May,  101 
Ark.  95,  141  S.  W.  759 ;  Raymond  v.  Froeba,  35  La.  Ann.  376 ;  Sling- 
luff  V.  Dugan,  98  Md.  518,  56  Atl.  837;  Heath  v.  Schroer,  119  Mo. 
App.  93,  96  S.  W.  313 ;  Concord  Bank  v.  Gregg,  14  N.  H.  331 ;  Ben- 
nett V.  Glaspell,  15  N.  O.  239,  107  N.  W.  45 ;  Wells  v.  Houston,  29 
Tex.  Civ.  App.  619,  69  S.  W.  183 ;  Kallison  v.  Poland  (Tex.  Civ.  App.) 
167  S.  W.  1104 ;  Winters  v.  Coward  (Tex.  Civ.  App.)  174  S.  W.  940 ; 
Baker  v.  Bobbins,  51  Wash.  467,  99  Pac.  1.  General  principles  re- 
lating to  fraud  and  false  representations  as  ground  for  rescission  of 
contract,  see,  supra,  §§  68-126. 

8  2Vanderbilt  v.  Bishop  (C.  O.)  188  Fed.  971;    English  v.  North, 
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ing  purchaser  of  realty  is  bound  to  exercise  reasonable  care 
and  prudence  to  avoid  being  defrauded,  and  if  the  means  of 
knowledge  as  to  a  material  circumstance  are  equally  avail- 
able to  both  parties,  and  the  subject  of  purchase  is  open  to 
their  inspection,  if  the  purchaser  does  not  avail  himself  of 
these  opportunities,  he  cannot  allege  misrepresentations  on 
that  point  as  ground  for  avoiding  the  sale.^^  But  if  the  pur- 
chaser is  deceived  by  the  substitution  of  other  lots  than 
those  which  were  pointed  out  to  him  as  the  subject  of  the 
sale,  it  is  no  defense  that  he  could  have  discovered  the  fraud 
by  an  inspection  of  the  public  records,  as  he  has  a  right  to 
rely  on  the  representation  made  to  him.^*  So,  where  the 
vendor  points  out  several  tracts  as  making  up  a  farm,  the 
purchaser  is  entitled  to  rely  on  such  representation  unless 
put  on  inquiry  to  the  contrary,®^  and  he  has  likewise  a  right 
to  rely  on  a  representation  that  a  lot  selected  by  him  is  the 
lot  designated  as  No.  35  on  a  map  shown  to  him.*"*  And 
representations  made  concerning  property  which  is  at  such 
a  distance  as  to  make  it  impracticable  for  the  purchaser  to 
visit  and  inspect  it  are  made  at  the  peril  of  the  vendor.'^ 

112  Ark.  4Sn,  166  S.  W.  577 ;  Wright  v.  Boltz,  87  Ark.  567,  '11.3  S.  W. 
201;  Hotchklss  v.  Bon  Air  Coal  &  Iron  Co.,  lOS  Me.  .31,  7S  Atl. 
1108 ;  Realty  Inv.  Co.  v.  Shafer,  91  Neb.  798,  137  N.  W.  873 ;  Wams- 
ley  V.  Currence,  25  W.  Va.  543.  For  a  detailed  discussion  of  the 
various  elements  of  fraud  mentioned  in  the  above  statement,  see, 
supra,  §§  Gs-126,  and  in  particular,  as  to  materiality  of  representa- 
tions, §  70;  expressions  of  opinion  distinguished  from  statements  of 
fact,  §  76 ;  promissory  representations,  §  89 ;  falsity  of  representa- 
tions, §  100 ;  knowledge  of  falsity,  §§  102-107 ;  intention  to  deceive 
or  mislead,  §  108 ;  effect  of  representations  In  deceiving  party,  §  109 ; 
representations  as  inducement  to  contract,  §  111;  ui'ces^ity  of  re- 
sulting loss  or  injury,  §  112. 

83  Long  V.  Kendall,  17  Old.  70,  87  Pac.  670;  In  re  lliley  (D.  C.) 
187  Fed.  177 ;  supra,  §§  113-126.  But  the  fact  that  the  vendee  has 
accepted  a  conveyance  containing  covenants  of  warranty  does  not 
prevent  him  from  rescinding  the  contract  of  sale  on  account  of  fraud- 
ulent representations  of  the  vendor  as  to  his  title.  Buchanan  v. 
Burnett,  52  Tex.  Civ.  App.  68,  111  S.  W.  406. 

Si  Rohrof  V.  Schulte,  154  Ind.  183,  55  N.  E.  427. 

8  5  Selby  V.  Matson,  137  Iowa,  97,  114  N.  W.  609,  14  L.  R.  A.  (N.  S.) 
1210. 

8  6  Taber  v.  Piedmont  Heights  Building  Co.,  25  Gal.  App.  222,  143 
Pac.  319. 

8  7  Bushee  v.  Keller,  96  Neb.  736,  148  N.  W.  902.  And  see,  supra,  § 
118. 
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It  is  essential  that  the  representations  should  have  relat- 
ed to  some  matter  so  material  that  it  may  fairly  be  sup- 
posed that  the  purchaser  would  not  have  accepted  the  prop- 
erty on  the  terms  stipulated  if  he  had  not  been  deceived.^' 
But  a  false  representation  as  to  the  identity,  character,  lo- 
cation, or  condition  of  the  property  is  of  this  character.*" 
And  if  the  fraud  is  effected  by  showing  the  purchaser  other 
property,  of  superior  value  or  attractiveness,  and  represent- 
ing it  as  that  which  he  is  to  acquire  under  the  contract,  it 
is  a  material  misrepresentation  justifying  the  rescission  of 
the  contract. '"'  So  also  of  a  false  representation  of  one  of 
two  tenants  in  common,  being  the  vendors,  that  he  has  au- 
thority to  give  the  purchaser  a  warranty  deed."^  But 
where  land  was  described  in  the  contract  as  a  certain  num- 
bered block  "according  to  the  recorded  plat  thereof,"  the 
mere  fact  that  the  plat  was  not  recorded  is  not  sufficient  to 
invalidate  the  contract. °^  And  fraud  of  a  purchasing  agent 
in  misstating  the  kind  of  purchaser  he  represents  is  inde- 
pendent of,  and  not  affected  by,  restrictions  in  the  deed."^ 

As  a  general  rule,  the  breach  of  a  promissory  representa- 
tion, or  the  failure  to  keep  a  promise  made  with  reference 
to  the  subject  of  the  sale,  will  not  warrant  a  rescission  of 
the  contract,  although  it  may  give  the  purchaser  an  action 
for  damages.'*  Thus,  an  agreement  of  the  vendor  to  ren- 
der a  portion  of  the  land  irrigable  is  generally  collateral  to 
the  contract  of  sale,  so  that  its  breach  will  not  entitle  the 
vendee  to  rescind.""  But  such  an  agreement  as  to  the  fu- 
ture may  be  made  an  integral  part  of  the  contract.    Thus, 


8  8  Supra,  §  70. 

8  9  Scarsdale  Pub.  Co.  v.  Carter,  63  Misc.  Rep.  271,  116  N.  T.  Supp. 
731 ;  Rawlins  v.  Myers,  96  Neb.  819,  14S  N.  W.  915. 

9  0  Calloway  v.  McElroy,  3  Ala.  406;  Taber  v.  Piedmont  Heights 
Building  Co.,  25  Cal.  App.  222,  143  Pac.  319;  Rohrof  v.  Schulte, 
154  Ind.  183,  55  N.  E.  427 ;  Selby  t.  Matson,  137  Iowa,  97,  114  N.  W. 
609,  14  L.  R.  A.  (N.  S.)  1210;  Banks  Griffltb  &  Sou  v.  Hahl  (Tex. 
Civ.  App.)  129  S.  W.  400;  Hansen  v.  Allen,  117  Wis.  61,  93  N.  W. 
805. 

91  Ryder  v.  Coburn,  47  App.  Div.  182,  62  N.  Y.  Supp.  343. 

9  2  Wellington  Realty  Co.  v.  Gilbert,  24  Colo.  App.  118,  131  Pac.  803. 

93  Thompson  v.  Barry,  184  Mass.  429,  68  N.  E.  674. 

94  Becker  v.  Clark,  S3  Wash.  37,  145  Pac.  65.    And  see,  supra,  §  89. 
9  5  Cheney  v.  Bierkamp,  58  Colo.  319,  145  Pac.  691. 
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where  a  vendor  contracted  to  sell  lots  on  monthly  install- 
ments and  to  make  certain  improvements  as  fast  as  25  per 
cent,  of  the  money  received  would  pay  for  them,  but  failed 
to  do  so,  although  the  purchaser  paid  all  the  installments,  it 
was  held  that  the  purchaser  could  rescind  and  recover  the 
money  paid.^°  However,  it  is  a  general  rule  that  represen- 
tations made  as  to  the  future  use  or  improvement  of  other 
property  contiguous  or  near  to  that  which  is  the  subject  of 
the  sale,  or  as  to  contemplated  or  intended  improvements 
in  the  street  on  which  it  abuts,  or  in  the  town  or  stibdivi- 
sion  where  it  lies,  calculated  to  produce  the  impression  that 
it  will  increase  in  value  or  become  more  convenient  or  at- 
tractive, are  not  of  a  character  to  justify  the  rescission  of 
the  sale  when  they  fail  of  accomplishment,  because  such 
representations  are  ordinarily  no  more  than  the  expression 
of  an  opinion  as  to  future  events,  and  hence  they  are  to  be 
weighed  by  the  purchaser  in  making  his  own  judgment, 
but  not  to  be  relied  on  implicitly. °^ 

Fraud  in  the  sale  of  lands  may  also  be  effected,  in  such 
sense  as  to  warrant  the  rescission  of  the  contract,  where  the 
vendor  conceals  from  the  purchaser  material  defects  or  dis- 
advantages, such  as  would  have  repelled  the  purchaser  if 
he  had  known  them,  provided  it  is  done  with  an  intention  to 
influence  him,  and  provided  that  the  circumstances  conceal- 
ed are  not  of  such  a  nature  that  the  purchaser  could  have 
discovered  them  for  himself  by  the  exercise  of  ordinary  care 
and  vigilance  in  observing  the  property.'* 

§  420.  Same;  As  to  Title,  Interest,  or  Estate. — False 
and  fraudulent  representations  by  a  vendor  of  real  property 
concerning  the  validity,  nature,  or  extent  of  his  title  or  in- 
terest in  the  property,  relied  upon  by  the  purchaser  and 
effectual  in  deceiving  him  to  his  prejudice,  constitute  a 
ground  for  rescission  of  the  sale  at  his  instance.""     And 

96  Laser  v.  Fowler,  114  Ark.  574,  170  S.  W.  223. 

8  7  West  Seattle  Land  &  Imp.  Co.  v.  Herren,  16  Wash.  665,  48  Pac. 
341 ;   Clark  v.  Tanner,  100  Ky.  275,  3x  S.  W.  11.    And  see,  supra,  §  91. 

98  Barnard  v.  Duncan,  38  Mo.  170,  90  Am.  Dec.  416;  Adkins  v. 
Stewart,  159  Ky.  218,  166  S.  W.  984 ;  Elsey  v.  Lamkin,  156  Ky.  836, 
162  S.  W.  106.  On  the  general  principle  of  concealment  as  a  form  of 
fraud  justifying  rescission,  see,  supra,  §§  58-67. 

ooHafer  y.  Cole,  176  Ala.  242,  57  South.  757;    Crane  v.  Ferrier- 
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further,  if  a  person  makes  representations  as  to  his  title, 
he  is  required  to  disclose  the  whole  truth,  and  if  he  places 
himself  in  a  position  where  his  silence  will  convey  a  false 
impression  of  the  truth,  it  is  as  much  a  fraud  as  the  making 
of  a  positive  false  statement.^""  And  in  the  case  of  a  mate- 
rial misrepresentation  as  to  title  or  ownership,  it  is  imma- 
terial whether  the  vendor  knew  or  did  not  know  of  its  fal- 
sity, or  even  that  it  was  made  innocently  and  in  entire  be- 
lief in  its  correctness.  For  a  vendor  is  bound  to  know  the 
state  of  his  title,  and  if  he  misrepresents  it,  however  igno- 
rantly  or  innocently,  it  is  at  least  a  constructive  fraud  which 
will  justify  the  interposition  of  a  court  of  equity  for  the  re- 
lief of  the  purchaser. ^"^  Or,  to  look  at  the  matter  from  a 
dififerent  point  of  view,  if  the  vendor  honestly  supposed  his 
title  to  be  such  as  he  represented  it  to  be,  and  the  vendee 
relied  on  his  statements,  a  case  is  made  out  of  mutual  mis- 
take, which  again  affords  a  well-recognized  ground  for  relief 
in  equity.^"^ 

But  the  purchaser  cannot  claim  to  have  been  deceived  by 
false  representations  where  the  truth  of  the  matters  re- 
Brock  Development  Co.,  164  Cal.  676,  130  Pac.  429;  Wenegar  v. 
BoUenbach,  180  111.  222,  54  N.  B.  192 ;  Brown  v.  Young,  18  111.  App. 
643;  Motherway  v.  Wall,  168  Mass.  333,  47  N.  B.  135;  Brown  v. 
Manning,  3  Minn.  35  (Gil.  13),  74  Am.  Dec.  736;  Herman  v.  Hall, 
140  Mo.  270,  41  S.  W.  733;  Kei-win  v.  Friedman,  127  Mo.  App.  519, 
105  S.  W.  1102;  Peyton  v.  Butler,  3  Hayw.  (Tenn.)  141;  Crawford  v. 
Keebler,  5  Lea  (Tenn.)  547 ;  MuUins  v.  Jones,  1  Head  (Tenn.)  517 ; 
Cross  V.  Freeman,  19  Tex.  Civ.  App.  428,  47  S.  W.  473 ;  Olschewske 
V.  King,  43  Tex.  Civ.  App.  474,  96  S.  W.  665;  Fountain  Valley  Land 
&  Irr.  Co.  V.  Wagoner,  59  Colo.  55,  147  Pac.  333.  But  the  assertion 
of  title  by  a  vendor  in  his  covenants  of  warranty  is  not  a  fraud, 
even  though  the  title  is  defective.  Heady  v.  HoUman,  251  Mo.  632, 
158  S.  W.  19. 

100  Kronfeld  v.  Missal,  87  Conn.  491,  89  Atl.  95;  Evans  v.  Marsh, 
38  App.  D.  C.  341. 

101  Lanier  v.  Hill,  25  Ala.  554;  Vaughn  v.  Smith,  34  Or.  54,  55 
Pac.  99 ;  Buchanan  v.  Burnett,  52  Tex.  Civ.  App.  68,  114  S.  W.  406 ; 
Zunker  v.  Kuehn,  113  Wis.  421,  88  N.  W.  605. 

io2Bowlin  V.  Pollock,  7  T.  B.  Mon.  (Ky.)  26;  Lewis  v.  Mote^  140 
Iowa,  698,  119  N.  W.  152.  But  see  Botsford  v.  Wilson,  75  111.  132, 
holding  that  where  land  is  sold  and  conveyed  without  warranty,  un- 
der the  mistaken  belief  that  the  grantor  has  a  title,  the  real  fact 
being  equally  unknown  to  both  parties,  and  where  each  has  equal 
means  of  information,  and  there  is  no  fraud,  and  the  title  fails,  the 
grantee  can  have  no  relief  in  equity. 
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ferred  to  was  within  his  own  knowledge  or  where  he  is 
chargeable  with  notice  of  facts  which  would  have  disclosed 
the  falsity  of  the  statements  made  to  him.^"^  On  the  other 
hand,  if  the  vendor  makes  false  representations  with  re- 
spect to  the  nature  or  validity  of  his  title,  with  intent  that 
the  same  shall  be  relied  and  acted  on,  he  is  liable  there- 
for, if  the  purchaser  does  actually  rely  on  them  to  his 
injury,  although  the  falsity  of  the  representations  could 
have  been  discovered  by  a  search  of  the  public  rec- 
ords.'^°*  So,  if  the  purchaser,  in  reliance  on  the  representa- 
tions made  to  him,  waives  the  furnishing  of  an  abstract  or 
certificate  of  title,  the  vendor  cannot  contend  that  the  pur- 
chaser was  not  justified  in  relying  on  his  statements  on  the 
ground  that  he  had  an  equal  opportunity  to  search  and 
judge  the  title. ^"^  And  the  vendee  is  not  required  to  make 
investigations  as  to  facts  which  may  affect  the  title,  not 
disclosed  by  the  abstract  furnished  by  the  vendor,  and  not 
actually  known  to  the  purchaser. '^°'' 

It  is  also  a  general  rule  that  mere  expressions  of  opinion 
are  not  equivalent  to  misrepresentations  of  fact,  and  that 
statements  on  matters  of  law  are  not  actionable  fraud, 
though  false  or  mistaken. ^°^  Hence  where  a  vendor,  with 
no  fraudulent  intention  to  deceive,  expresses  an  opinion 
that  his  title  is  good,  the  vendee  has  no  right  to  rely  on  it, 
and  cannot  rescind  because  it  proves  to  be  a  mistake.^"* 
And  a  vendor  who  fully  communicates  all  the  facts  within 
his  knowledge  concerning  his  title  to  the  land  is  not  liable 
on  his  further  general  representation  that  he  has  a  perfect 
title,  since  it  is  merely  an  opinion  based  on  the  very  facts 

loaChoate  v.  Hyde,  129  Cal.  5S0,  62  Pac.  118;  Renner  v.  Marshall 
(Tenn.  Cli.  App.)  58  S.  W.  SG:X 

104  Morris  v.  Crown,  38  Tex.  Civ.  App.  2Gfl,  S.-J  i^.  W.  1015;  Mor- 
ton V.  Clack  (Ky.)  10  S.  AV.  796;  Hunt  v.  Barker,  22  R.  I.  18,  40 
Atl.  46,  84  Ani.  St.  Rep.  812;  Curtley  v.  Security  Say.  Soc,  4(5  'Wash. 
50,  80  Pac.  18fl;  Jlanley  v.  Johnson,  85  Vt.  2r;2,  81  At!.  010.  But 
compare  Goodell  v.  Sanford,  31  Mont.  163,  77  Pac.  522. 

105  Herman  v.  Hall,  140  Mo.  270,  41  S.  W.  7.'i:_;. 

10  6  -RTielan  v.  Rossiter,  1  Cal.  App.  701,  82  Pac.  1082. 

lOT  Supra,  §§  71,  76. 

108  Hawkins  v.  Wells,  17  Tex.  Civ.  App.  360,  43  S.  W.  816;  Corbett 
V.  McGregor  (Tex.  Civ.  App.)  131  S.  W.  422;  Herman  v.  Hall,  140 
Mo.  270,  41  S.  W.  733. 


1039  SALE  AND  EXCHANGE   OP  REAL  PROPERTY  §   420 

stated  to  the  vendee.^""  It  has  been  held,  however,  in  some 
states,  that  a  statement  made  by  a  vendor  of  land,  more 
especially  if  made  to  a  purchaser  who  is  ignorant  on  the  sub- 
ject of  land  titles,  that  he  has  a  good  title  and  can  make 
him  a  good  title,  though  embodying  a  conclusion  drawn 
from  facts  relative  to  the  title,  is  in  effect  a  representation 
that  facts  exist  which  would  constitute  a  good  title,  and 
the  vendor  cannot  resist  a  proceeding  for  rescission  on  the 
contention  that  his  statement  was  merely  an  opinion  on  the 
legal  efifect  of  known  facts  and  muniments  of  title. ^^^  And 
it  is  necessary  to  distinguish  sharply  between  a  general 
statement  as  to  the  validity  or  nature  of  the  title  and  a 
positive  representation  concerning  an  actual  fact  which 
enters  into  or  affects  the  title.  For  instance,  it  is  ground 
for  rescission  of  the  contract  if  the  vendor  falsely  represents 
that  the  land  is  swamp  land  and  that  a  deed  from  the 
county  to  himself,  which  he  produces,  is  the  only  convey- 
ance,^^^  or  that  the  land  in  question  is  entitled  to  certain 
water  rights  and  privileges  under  a  contract  with  an  irri- 
gation association, ^^^  or  that  he  has  resided  on  the  land  for 
such  a  length  of  time  as  will  entitle  him  to  a  patent  for  it,^^^ 
or  that  a  certain  heir  who  might  have  an  interest  in  the 
property  had  not  been  heard  from  for  over  ten  years  and 
was  probably  dead,^^*  or  that  the  title  is  free  from  dispute 
or  litigation. ^^^  So  a  false  representation  by  a  party  to  a 
contract  to  transfer  a  lease  of  an  apartment  house  and  pro- 
cure an  extension  thereof,  in  consideration  of  a  convey- 
ance of  real  estate  by  the  other  party  to  the  contract,  that 
he  owned  the  lease,  could  transfer  it,  could  obtain  the 
owner's  consent  thereto,  and  could  procure  an  extension, 
was  held  to  be  actionable  fraud  where  relied  on  by  the 
other  party. ^^°     But  one  who  has  an  interest  in  land  and 

109  Fellows  V.  Evans,  33  Or.  30,  53  Pac.  491. 

110  Buchanan  v.  Burnett,  102  Tex.  492,  119  S.  W.  1141,  132  Am. 
St.  Rep.  90O,  affirming  52  Tex.  Civ.  App.  68,  114  S.  W.  406. 

111  Herman  v.  Hall,  140  Mo.  270,  41  S.  W.  733. 

112  Martinez  v.  Cogrgin  (Tex.  Civ.  App.)  135  S.  W.  699. 

113  Settle  V.  Stephens,  18  Tex.  Civ.  App.  695,  45  S.  W.  969. 

114  Mills  V.  Morris,  156  Wis.  38,  145  N.  W.  369. 

115  Peebles  v.  Stephens,  3  Bibb  (Ky.)  324,  6  Am.  Dec.  660. 
lie  Blum  V.  Smith,  66  Wash.  192,  119  Pac.  183. 
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such  control  of  the  title  to  it  that  he  may  require  a  convey- 
ance may  rightfully  contract  in  his  own  name  to  convey 
it  by  warranty  deed,  without  disclosing  the  actual  state  of 
the  title  to  the  purchaser/^' 

§  421.  Misrepresentation  or  Concealment  of  Incum- 
brances.— If  a  vendor  of  land  is  guilty  of  any  false  repre- 
sentations regarding  the  existence  of  incumbrances  on  the 
land,  or  as  to  their  amount  or  other  material  particulars, 
it  gives  the  vendee  ground  for  rescinding  the  contract ;  or 
if  the  vendor  fails  to  make  a  good  general  warranty  deed, 
free  from  all  incumbrances,  at  the  time  fixed  upon  for  the 
consummation  of  the  sale,  because  of  such  incumbrances, 
the  vendee  has  the  right  to  abandon  his  purchase  and  can- 
cel the  contract,  and  if  the  vendor  refuses  to  place  him  in 
statu  quo,  equity  will  grant  him  relief  by  decreeing  such 
cancellation  and  the  restoration  of  payments  made  on  the 
purchase  price. ^^*  Within  the  meaning  of  this  rule,  a  re- 
scission may  be  claimed  on  account  of  a  fraudulent  con- 
cealment or  misrepresentation  concerning  unpaid  taxes  on 
the  land/^°  or  the  existence  of  an  attachment  on  the  land, 


117  Provident  Tyoan  Trust  C5o.  v.  Mcintosh,  68  Kan.  452,  75  Pac. 
498,  1  Ann.  Cas.  906. 

118  Linn  v.  Gre*n  (C.  C.)  17  Fed.  407,  5  McCrary,  380:  MarHn  v. 
Atkinson,  7  Ga.  228,  50  Am.  Dec.  403 ;  Hamilton  t.  Duvall,  1-12  Ga. 
432,  83  S.  E.  103 ;  Cherry  v.  Cox,  1  Ind.  T.  578,  45  S.  W.  122 ;  Tague 
V.  McColm,  145  Iowa,  179,  123  N.  AV.  960;  Severson  v.  Kock,  159 
Iowa,  343,  140  N.  W.  220 ;  Jones  v.  Read,  3  Dana  (Ky.)  540 ;  Allen 
V.  Talbot,  170  Mich.  664,  137  N.  W.  97 ;  Barton's  Adm'rs  v.  Rector,  7 
Mo.  524;  Moore  v.  Shelly,  2  Watts  (Pa.)  256;  Breckenridge  v.  Auld, 
1  Rob.  (Va.)  148;  Pitman  v.  Erskine,  49  Wash.  166,  94  Pae.  921; 
Spencer  v.  Sandusky,  46  W.  Va.  5S2,  33  S.  E.  221 ;  Parsons  v.  Smith, 
46  W.  Va.  728,  34  S.  E.  922.  Compare  Weber  v.  Owens,  91  111.  App. 
418 ;  Puller  v.  Hubbard,  6  Cow.  (N.  Y.)  13,  16  Am.  Dee.  423 ;  Pioneer 
Gold  Man.  Co.  t.  Price  (Mo.  App.)  170  S.  AV,  474.  A  representation  by 
the  vendor  that  he  owns  an  nnincmnbered  title  to  the  land  in 
question  Is  a  material  representation,  which,  if  fal?e,  amounts  to 
fraud,  even  though  the  vendor  believed  it  to  be  true.  Devero  v. 
Sparks,  189  Mo.  App.  500,  176  S.  W.  1056.  An  action  may  be  main- 
tained to  rescind  a  contract  for  the  purchase  of  land  on  the  ground 
of  the  vendor's  false  and  fraudulent  representation  as  to  the  time 
a  mortgage  on  the  land  had  yet  to  run.  Lasbury  v.  Scarpulla  (Sup.) 
156  N.  Y.  Sui>p.  744. 

110  Wilson  V.  Bolen,  152  111.  App.  210. 
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with  a  decree  pro  confesso  against  the  former  owner,^^"  or 
an  outstanding  title  to  dower  in  the  land/^^  or  the  fact 
that  the  property  is  under  lease  to  a  tenant/^^  or  an  out- 
standing lease  made  known  to  the  purchaser,  but  with  con- 
cealment of  the  fact  that  it  contains  a  covenant  for  re- 
newal for  two  years, '■^^  or  a  party-wall  agreement  which 
is  perpetual  and  is  made  a  covenant  running  with  the 
land,"*  or  the  existence  of  building  restrictions  affecting 
the  land  and  the  existence  of  a  reserved  right  of  way,^^''  or 
the  fact  that  roads  or  trails  across  the  land  constitute  pre- 
scriptive highways. ^^^  So,  a  vendor's  false  representation 
as  to  the  rate  of  interest  on  a  mortgage  subject  to  which  he 
sells  the  land  is  material  in  an  action  based  on  fraud  in  the 
transfer.^^'  And  one  who  agrees  to  buy  an  estate  subject 
to  certain  specified  liens  may  rescind  his  contract  upon  as- 
certaining that  the  liens  are  other  than  those  specified,  and 
that  the  vendor  cannot  procure  unconditional  releases  of 
them.^^'  But  to  justify  a  purchaser  of  land  in  rescinding  his 
contract  on  the  ground  of  the  existence  of  claims  of  title  or 
liens  upon  the  land,  he  must  show  that  such  claims  are 
valid  and  legal,  and  this  cannot  be  predicated  of  a  mortgage, 
which,  though  duly  executed,  acknowledged,  and  recorded, 
was  never  accepted  by  the  mortgagee  and  is  therefore  in- 
valid.i''' 

But  in  view  of  the  fact  that  a  purchaser  in  this  situation 
often  has  other  means  of  saving  himself  from  loss,  some  of 
the  courts  are  disposed  to  hold  that  rescission  should  not 
be  ordered  on  the  ground  of  the  purchaser's  having  been 
deceived  or  misled  as  to  incumbrances  on  the  property, 
without  proof  of  fraud,  the   insolvency  of  the  vendor,  or 

120  Mullins  V.  Aiken,  2  Heisk.  (Tenn.)  535. 

121  McLemore  v.  Mabson,  20  Ala.  137. 

12  2  Tucker  v.  Woods,  12  Johns.  (N.  Y.)  190,  7  Am.  Dec.  805. 

123  Fruhauf  v.  Bendheim,  58  Hun,  636,  6  N.  Y.  Supp.  264. 

124  Com  y.  Bass,  43  App.  Div.  53,  59  N.  Y.  Supp.  315. 

125  Tandy  v.  Waesch,  154  Gal.  108,  97  Pac.  69. 

126  McWhorter  v.  Forney  Bros.  &  Co.,  69  Wash.  414,  125  Pac.  164. 

127  Jackson  v.  Armstrong,  50  Mich.  65,  14  N.  W.  702. 

128  Bonner  v.  Herrlck,  99  Pa.  220. 

i2t)  Wilsey  v.  Dennis,  44  Barb.  (N.  Y.)  354. 
Black  Eesc. — 66 


§  421  RESCISSION  OF   CONTRACTS  1042 

some  other  ground  for  equitable  interference.^^"  And  it 
has  been  ruled  that  the  purchaser  should  not  be  heard  to 
demand  a  rescission  before  the  day  when  he  becomes  en- 
titled to  a  deed,  the  grantor  having  contracted  to  convey 
"free  from  incumbrances,"  merely  because  there  are  undis- 
closed liens  on  the  land,  since  the  vendor  should  be  given 
that  much  of  an  opportunity  to  remove  them  and  so  put 
himself  in  a  position  to  fulfill  his  covenant. ^^^  But  on  the 
other  hand,  there  are  decisions  to  the  effect  that  a  purchas- 
er deceived  as  to  the  existence  of  an  incumbrance  on  the 
property  is  not  deprived  of  his  right  to  rescind  by  the  ven- 
dor's offer  to  pay  off  the  lien  or  to  indemnify  him  against  it, 
which  offer  he  does  not  accept.^''  But  the  failure  of  the 
vendor  to  notify  the  vendee  of  an  unpaid  mortgage  on  the 
land  does  not  justify  a  rescission,  where  such  mortgage  has 
been  paid  off,  and  the  solvency  of  the  vendor  is  unques- 
tioned.^^^ 

It  is  generally  held  that  an  application  for  rescission  on 
the  part  of  the  purchaser,  by  reason  of  the  existence  of  an 
undisclosed  incumbrance,  is  not  to  be  denied  merely  be- 
cause the  unpaid  balance  of  the  purchase  money  would  be 
sufficient  to  pay  off  the  outstanding  incumbrance,  for  while 
it  might  be  within  the  rights  of  the  purchaser  to  discharge 
the  incumbrance,  and  set  off  the  amount  so  paid  against  the 
purchase  money,  it  is  not  his  duty  to  do  so,  but  on  the  con- 
trary it  is  the  duty  of  the  vendor  to  protect  him  at  all  haz- 
ards or  suffer  the  consequences.^^*  But  this  doctrine  has 
been  denied  in  some  jurisdictions. ^^^  And  it  appears  that 
the  existence  of  a  mortgage  on  the  land  is  no  ground  for  re- 

130  Kennedy  v.  Smith,  14  fip..  App.  <144,  82  S.  E.  155;  Porrett  v. 
Halliard,  2S  N.  J.  Eq.  150;    Pierce  v.  IMcMaJian,  15  T.a.  218. 

i3iDenman  v.  jNTeiitz,  63  N.  J.  Eq.  (,.)_;,  52  Atl.  1117;  Greenby  v. 
Gheevers,  9  .lohns.  (N.  Y.)  126;  Kranz  v.  Lewis,  115  App.  Div.  100. 
lOO  N.  Y.  Siipp.  674. 

i32Paulsiaid  v.  Peterson,  109  Jllnn.  52!,  121  N.  W.  S'JS,  122  N.  W. 
874;    Kiefer  v.  K-i-.'is,  19  Minn.  .^2  (Gil.  14). 

133  Ppratt  V.  Ti'ilsuii,  OL  Ala.  G08,  10  South.  209. 

i34Cullum  V.  Branch  Eanl;,  4  Ala.  21,  37  Am.  D  ><\  725;  W.arron 
V.  Sloddart,  6  Idaho,  G92,  59  Pac.  540;  Peal?:  v.  Gore,  94  Ky.  ga:"!, 
2:i  S.  ^^'.  356. 

135  Boyd  V.  Hoffman,  241  Pa.  421,  88  Atl.  675 ;  Gallagher  v.  Wither- 
Ington,  29  Ala.  420. 
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scission  where  the  vendor's  purpose  was  to  use  a  part  of  the 
purchase  price  to  pay  the  incumbrance,  and  the  holder  of 
the  mortgage  was  present  and  ready  to  execute  a  release  on 
payment  of  the  amount  of  his  claim. ^^^  The  vendee  is  not 
permitted  to  rescind  the  contract  on  account  of  incum- 
brances which  were  made  known  to  him  or  of  which  he  be- 
came aware  before  executing  the  contract/^'  and  if  the 
property  is  conveyed  subject  to  a  mortgage,  which  is  on 
record,  the  vendee  is  chargeable  with  notice  of  its  terms 
and  conditions,  and  although  these  may  be  unusually  oner- 
ous, they  furnish  no  ground  for  withdrawing  from  his  bar- 
gain.^^*  And  so,  if  he  chooses  to  rely  on  an  abstract  of 
title  which  shows  the  property  to  be  free  from  incumbranc- 
es, but  which  is  not  brought  down  to  the  date  of  the  con- 
tract, and  has  an  opportunity  to  examine  the  title  in  the 
original  records,  he  cannot  complain  of  intervening  incum- 
brances.'-'" Again,  in  the  absence  of  fraud  or  a  showing 
that  the  vendor  is  insolvent,  the  existence,  at  the  time  of 
contracting,  of  an  incumbrance  on  the  land  sold  will  not 
bar  the  vendor  from  canceling  the  contract  for  failure  to 
pay  an  installment  of  the  price,  where  the  deed  is  to  be  de- 
livered only  on  payment  of  the  last  installment.^*"  And 
conversely,  if  the  vendee  is  willing  to  accept  the  land  he  has 
purchased  with  an  existing  incumbrance  on  it,  the  vendor 
cannot  object  to  a  performance  of  the  contract  on  his 
part.^i 

§  422.     Same;   Existence  of  Prior  Contract  to  Convey. — 

A  person  contracting  for  the  purchase  of  real  estate,  who 
has  no  knowledge  or  notice  of  an  unrecorded  prior  contract 
which  binds  the  vendor  to  sell  the  premises  to  another  per- 
son, and  to  whom  the  vendor  represents  that  he  will  convey 
a  good  title  and  that  he  has  made  no  such  prior  contract,  is 


ise  Martin  v.  Stone,  79  Mo.  App.  309. 

137  Caswell  V.  Black  River  Cotton  &  Woolen  Mfg.  Co.,  14  Johns. 
(N.  Y.)  453 ;  Allison  v.  Cocke's  Ex'rs,  106  Ky.  763,  51  S.  W.  593 ;  Hill 
V.  Jlooney,  7  La.  Ann.  290.  ' 

138  Feltenstein  \'.  Ernst,  49  Jlisc.  Rep.  202,  97  N.  Y.  Supp.  376. 

139  Lake  v.  ChurcMll,  39  Wash.  318,  81  Pac.  849. 

140  True  V.  Northern  Pac.  Ry.  Co.,  126  Jlinn.  72,  147  N.  W.  948. 

141  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Beidler,  45  Ark.  17. 
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entitled  to  rely  on  such  representations,  and  will  be  entitled 
to  rescind  the  contract,  although  there  may  be  some  doubt 
as  to  the  validity  of  the  prior  contract,  and  the  vendor  can- 
not escape  responsibility  for  his  false  representation  by 
claiming  that,  although  such  prior  contract  was  in  fact 
made,  yet,  by  reason  of  circumstances  unknown  to  the  pur- 
chaser, it  might  be  inferred  that  the  prior  contract  had  been 
abandoned. ^*^ 

§  423.  Same;  As  to  Quantity,  Boundaries,  or  Location. 
An  owner  of  land  is  presumed  to  know  the  nature,  situa- 
tion, and  extent  of  his  own  property.  Hence  if  a  vendor  of 
land  represents  it  as  containing  a  greater  quantity  or  a 
greater  number  of  acres  than  is  actually  the  fact,  and  does 
not  qualify  his  statement  in  any  such  way  as  to  indicate 
that  it  is  meant  as  a  guess  or  estimate,  it  is  not  regarded 
as  a  mere  expression  of  opinion,  but  as  a  positive  represen- 
tation of  a  matter  of  fact.  Moreover,  it  is  a  representation 
on  which  the  purchaser  has  a  right  to  rely,  and  if  he  is  de- 
ceived or  misled  by  it  to  his  injury,  and  the  deficiency  in 
quantity  is  material,  he  may  rescind  the  contract  of  pur- 
chase on  that  account.^*'     And  in  such  a  case  it  is  imma- 


142  Nonis  V.  Hay,  149  Cal.  695,  87  Pac.  380. 

"■1  Maxwell  v.  Sherman,  172  Ala.  626,  55  South.  520;  Joseph  v. 
Baker,  95  Ark.  150,  128  S.  W.  864;  Quarg  v.  Scher,  136  Cal.  406,  69 
Pac.  96;  Fox  v.  Robinson,  18  Cal.  App.  585,  123  Pac.  813;  Eichel- 
berger  v.  Mills  Land  &  Water  Co.,  9  Cal.  App.  02S,  100  Pac.  117; 
O'Neill  V.  Conway,  88  Conn.  651,  92  Atl.  425;  Petrie  v.  Lndwig,  41 
Ind.  App.  310,  83  N.  E.  770;  Boddy  v.  Henry,  126  Iowa,  .'!1,  101  N. 
W.  447;  McCoun  v.  Delany,  3  Bibb  (Ky.)  40,  6  Am.  Dec.  6.!5 ;  Ben- 
nett V.  Ryan,  9  Gray  (Mass.)  204;  Worce.ster  v.  Cook,  220  Mass.  5:!9, 
108  N.  E.  511;  Vincent  v.  Corbett,  94  Miss.  46,  47  South.  641,  21 
L.  R.  A.  (N.  S.)  85;  .Tudd  v.  Walker,  114  Mo.  App.  128,  89  S.  W.  558; 
Lewis  V.  Muse,  130  Mo.  App.  194,  108  S.  W.  1107 ;  Leicher  v.  Keeney, 
98  Mo.  App.  394,  72  S.  W.  145 ;  Kuhlman  v.  Shaw,  91  Neb.  469,  136 
N.  W.  55;  Hurford  v.  Noi-vall,  39  Okl.  496,  135  Pac.  1060;  Miller 
V.  Wlssert,  38  Okl.  S08,  i:'.4  Pac.  62 ;  Bonelli  v.  Burton,  61  Or.  420. 
123  Pac.  37;  Welborn  v.  Cobb,  92  S.  C.  384,  75  S.  E.  691;  HoUlfleld 
V.  Landrum,  31  Tex.  Civ.  Api).  187,  71  S.  W.  979 ;  Kirby  v.  Thurmond 
(Tex.  Civ.  App.)  152  S.  W.  1K)U;  Cabaness  v.  Holland,  19  Tex.  Civ. 
App.  383,  47  S.  W.  379;  Ashley  v.  Holland  (Tex.  Civ.  App.)  180  S,  W. 
(;;j5;  Epes  v.  Saunders,  109  Va.  99,  (W  S.  E.  42S,  132  Am.  St.  Rep.  904. 
See  Civ.  Code  Ga.  1910,  §  4122,  providing  that,  in  case  of  a  deficiency 
in  the  quantity  of  lands  sold,  "the  purchaser  may  demand  a  rescis- 
sion of  the  sale  or  an  apportionment  of  the  price  according  to  rela- 
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terial  whether  the  sale  of  the  land  was  in  gross  or  by  the 
acre.^''*  Nor  is  it  a  defense  to  a  petition  for  rescission  that 
the  vendor  did  not  know  that  his  assertion  as  to  the  quan- 
tity was  false,  or  that  it  was  made  without  fraudulent  pur- 
pose, since  equity  will  not  permit  a  party  to  profit  by  even 
an  unintentional  misstatement.^*^  In  case  of  a  sale  of  land 
represented  as  containing  a  certain  number  of  acres  "more 
or  less,"  the  vendee  is  to  understand  that  the  exact  quantity 
is  not  guarantied  and  must  take  the  risk  of  small  variations, 
so  that  he  cannot  rescind  on  account  of  a  relatively  unim- 
portant variation.^*'  But  where  land  actually  containing 
15,300  acres  was  represented  to  the  purchaser  as  containing 
"about  17,000  acres,"  it  was  held  that  the  qualification  did 
not  prevent  the  representation  from  being  considered  false 
and  fraudulent. ^*^  But  a  false  representation  as  to  the 
quantity  of  the  land  will  not  entitle  the  purchaser  to  relief 
unless  it  was  relied  upon  and  acted  on  by  him  to  his  injury 
and  operated  to  induce  him  to  make  the  purchase,  though 
when  the  making  of  such  a  false  representation  is  shown, 
its  influence  upon  the  purchaser  may  be  presumed,  unless 
it  appears  otherwise.^*'  But  he  cannot  claim  to  have  been 
misled  by  a  misrepresentation  of  this  kind  when  he  under- 
took an  examination  of  the  property  for  himself,  personally 


tive  values."  On  the  subject  of  rescission  of  contracts  for  the  sale  of 
lands  on  the  ground  of  mistake  as  to  the  quantity  of  land  conveyed 
or  contracted  for,  see,  supra,  §  144. 

i**Leicher  v.  Keeney,  98  Mo.  App.  394,  72  S.  W.  145;  Paul  v. 
Swears,  138  App.  Div.  638,  122  N.  Y.  Supp.  T40.  But  see  Gordon  v. 
Rhodes  (Tex.  Civ.  App.)  117  S.  W.  1023,  holding  that  one  Induced 
by  fraud  to  purchase  land  in  gross  cannot,  in  an  action  of  deceit,  re- 
cover for  a  mere  deficiency  in  quantity.  And  in  Illinois,  it  is  held 
that  a  contract  under  seal  for  the  purchase  of  real  estate  cannot  be 
abrogated,  in  an  action  at  law,  for  false  and  fraudulent  representa- 
tions by  the  vendor  as  to  the  quantity  of  the  property.  Burroughs 
V.  Selleck,  185  111.  App.  446.  But  a  proceeding  for  rescission  is  an 
equitable  remedy,  where  these  rules  are  not  applicable. 

145  Tryon  v.  Lyon,  133  App.  Div.  79S,  118  N.  Y.  Supp.  5;  Best  v. 
Offield,  59  Wash.  466,  110  Pac.  17,  30  L.  R.  A.  (N.  S.)  55. 

I"  Roseboom  v.  Corbitt,  196  Fed.  627,  116  C.  C.  A.  301. 

147  Boddy  V.  Henry,  126  Iowa,  31,  101  N.  W.  447. 

148  Cork  V.  Cook,  56  W.  Va.  51,  48  S.  E.  757;  Brown  v.  Le  May, 
101  Ark.  95,  141  S.  W.  759;  Bankson  v.  Lagerlof  (Iowa)  75  N.  W. 
GOl. 


§    423  RESCISSION  OP  CONTRACTS  1046 

or  by  an  agent,  for  in  this  case  he  is  presumed  to  have  re- 
lied on  his  own  judgment. ^*^ 

Whether  the  purchaser  is  bound,  in  the  exercise  of  due 
diligence  and  ordinary  business  caution,  to  make  such  an 
examination,  is  not  entirely  clear.  Most  of  the  decisions 
hold  that  positive  statements  made  by  the  vendor  as  to 
quantity  or  acreage  are  such  representations  as  the  purchas- 
er has  a  right  to  rely  on,  that  he  is  not  required  to  be  on  his 
guard  against  their  possible  falsity,  and  that  it  is  no  obsta- 
cle to  his  rescission  of  the  contract  that  he  was  shown  the 
land  and  its  boundaries  and  had  the  opportunity  to  measure 
it,  or  could  have  ascertained  the  exact  contents  by  causing 
it  to  be  surveyed  or  measured. ^'^''  But  this  rule  is  not  uni- 
versally accepted.  In  a  case  in  Massachusetts,  it  is  said 
that  where  the  vendor  of  land  points  out  its  true  bound- 
aries and  does  nothing  to  prevent  or  dissuade  the  purchaser 
from  a  full  examination  and  measurement,  and  the  property 
is  not  so  extensive  or  of  such  a  character  as  to  be  incapable 
of  inspection  and  estimate  by  the  use  of  reasonable  effort 
and  care,  false  representations  as  to  the  area  are  not  action- 
able fraud,  unless  in  the  case  where  there  was  some  confi- 
dential or  fiduciary  relationship  between  the  parties. '^^'-  So 
in  another  case,  it  is  said  that  where  the  vendee  is  well  ac- 
quainted with  the  land  purchased,  and  went  over  it  at  the 
time  of  the  contract  and  had  an  opportunity  to  measure  it, 
he  cannot  be  heard  to  charge  the  vendor  with  fraud  in  mis- 
representing the  number  of  acres  it  contained. ^'^^  So  again, 
it  has  been  ruled  that  where  the  boundary  lines  of  a  lot  are 


1"  Shappirio  v.  Goldberg,  192  V.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed. 
419;   Kafl^a  v.  Grant,  73  N.  J.  Law,  4.'51,  63  Atl.  900. 

iBoEiehelberger  v.  Mills  Land  &  Water  Co.,  9  Cal.  App.  628,  100 
Pac.  117;  Lovejoy  v.  Isbell,  73  Conn.  36S,  47  Atl.  GS2 ;  Steams  v. 
Kennedy,  94  Minn.  439,  103  N.  W.  212 ;  McGhee  v.  Bell,  170  Mo.  121, 
70  S.  W.  493,  59  L.  R.  A.  761;  Judd  v.  Walker,  215  Mo.  .",12,  114  S. 
W.  979;  Judd  v.  Walker,  114  Mo.  App.  128,  89  S.  W.  558;  Fan-is 
V.  Ciilder  (Tex.  Civ.  App.)  115  S.  W.  645.  And  see  Manning  v.  Car- 
ter (Ala.)  68  South.  909;  O'Xeill  v.  Conway,  88  Conn.  651,  92  Atl. 
425;   Worcester  v.  Cook,  220  Slass.  539,  108  N.  E.  511. 

isi  Mabardy  v.  McHugh,  202  Mass.  148,  88  N.  E.  894,  23  L.  R.  A. 
(N.  S.)  487,  132  Am.  St.  Rep.  484,  16  Ann.  Gas.  500. 

152  Mires  v.  Summerville,  85  Mo.  App.  183.  But  compare  Whit- 
taker  V.  Miller,  188  Mo.  App.  412,  174  S.  W.  115. 


1047  SALE  AND   EXCHANGE  OF  REAL  PROPERTY  §   423 

marked  on  the  ground  by  physical  objects,  the  purchaser 
is  not  entitled  to  rescind  on  the  ground  of  false  representa- 
tions as  to  the  dimensions, ^^^  though  it  has  also  been  said 
that  if  the  vendee  does  not  know  the  extent  of  an  acre  as  it 
appears  on  the  ground,  he  may  rely  on  representations  of 
the  vendor  as  to  the  number  of  acres  in  the  tract. ^°*  In 
Pennsylvania,  where  the  grantee  accepts  his  deed  and  pays 
the  purchase  money,  the  rule  of  caveat  emptor  will  apply 
when,  in  ejectment,  he  sets  up  a  deficiency  in  quantity  as 
warranting  him  in  holding  more  than  the  deed  conveys,^''' 
but  not  where  he  buys  on  a  warranty  or  an  express  repre- 
sentation as  to  the  depth  of  a  lot.^^'  At  any  rate,  a  pur- 
chaser who  accepts  and  retains  the  premises  for  any  con- 
siderable length  of  time  with  knowledge  of  a  deficiency  in 
the  quantity  will  lose  his  right  to  rescind  on  that  account, 
though  he  may  still  have  a  right  of  recoupment  for  partial 
failure  of  consideration.^"'  But  a  delay  of  three  months  in 
having  the  land  surveyed,  after  the  purchaser's  suspicions 
have  been  aroused,  will  not  be  fatal  to  the  right  to  rescind, 
where  an  earlier  survey  was  rendered  impossible  by  the 
state  of  the  weather. ^^* 

It  is  also  a  rule  that  if  the  vendor  of  land  undertakes  to 
point  out  the  boundaries,  or  states  positively  what  the 
boundaries  are,  it  is  not  to  be  regarded  as  an  expression  of 
opinion,  but  as  a  representation  upon  a  material  matter  of 
fact;  and  if  the  boundaries  so  indicated  are  not  the  true 
ones,  so  that  the  purchaser  is  led  to  believe  that  he  is  ac- 
quiring property  which  actually  is  not  within  the  true 
boundaries,  or  fails  to  acquire  a  portion  of  that  which  he 
bargained  for,  it  is  a  fraud  which  entitles  him  to  rescind  the 
contract. ^'°    And  no  deliberate  fraud  on  the  part  of  the  ven- 


163  Conta  V.  Corgiat,  74  Wash.  28,  132  Pac.  746. 

16*  Sipola  V.  Winship,  74  N.  H.  240,  66  Atl.  962. 

165  Pringle  V.  Rogers,  193  Pa.  94,  44  Atl.  275. 

156  Wolf  V.  Ohristman,  202  Pa.  475,  51  Atl.  1102. 

167  Vamon  v.  Nabors,  189  Ala.  464,  66  South.  593. 

16  8  Freeman  v.  Gloyd,  43  Wash.  607,  86  Pac.  1051. 

i59Haynes  v.  Harper,  25  Ark.  541;  Brannen  v.  Brannen,  135  Ga. 
590,  69  S.  B.  1079;  Lainhart  v.  Gabbard,  28  Ky.  Law  Rep.  105,  89 
S.  W.  10;  Laubengayer  v.  Rohde,  167  Mich.  605,  133  N.  W.  535; 
Peterson  v.  Landahl,  86  Minn.  32,  89  N.  W.  1131 ;   Adams  v.  Ladeau, 


§   423  RESCISSION  OF   CONTRACTS  1048 

dor  in  so  pointing  out  the  boundaries  is  necessary  to  give 
the  purchaser  this  right,  but  an  unintentional  false  repre- 
sentation has  the  same  effect/""  And  if  the  boundaries  are 
pointed  out  by  the  vendor,  the  purchaser  is  under  no  duty 
to  make  an  independent  investigation.^"^  But  it  is  said 
that,  while  the  owner  of  land  is  presumed  to  know  the 
boundary,  and  a  purchaser  who  has  no  knowledge  thereof 
may  rely  on  the  representations  of  the  owner  when  posi- 
tively made,  yet  he. is  not  entitled  to  rely  on  a  mere  opinion 
of  the  owner,  nor  on  his  statement  of  the  distance  from  a 
known  to  an  unknown  corner,  but  must  himself  in  such 
circumstances  ascertain  the  true  boundary. ^"^  And  per- 
sons selling  land  are  under  no  legal  obligation  to  communi- 
cate to  the  purchaser  the  fact  that  they  know  that  a  bound- 
ary is  in  question  or  dispute,  and  their  failure  to  do  so  does 
not,  by  itself  alone,  make  them  liable  for  false  representa- 
tions as  to  the  location  of  the  land.^°^ 

For  similar  reasons,  a  false  representation  as  to  the  lo- 
cation of  the  land  sold  will  give  a  right  of  rescission  where 
it  was  relied  on  by  the  purchaser  and  he  was  thereby  de- 
ceived and  has  been  injured.^"*  And  he  need  nof  show  a 
fraudulent  intent  on  the  part  of  the  vendor,  for  his  right  to 
rescind  is  the  same  where  the  misrepresentation  was  the  re- 
sult of  an  honest  mistake,  no  actual  fraud  being  intend- 
ed.^^°     Further,    a   representation   of  this   kind   is   one  on 

84  Vt.  460,  79  Atl.  996;  Spoor  v.  Tilson,  97  Va.  279,  33  S.  E.  609; 
Freeman  v.  Gloyd,  43  Wash.  607,  86  Pac.  1051 ;  Nelson  v.  Allen,  117 
Wis.  91,  93  N.  W.  807;   Leavitt  v.  Seaney,  llli  Me.  119,  93  Atl.  46. 

10  0  Post  V.  Liberty,  45  Mont.  1,  121  Pac.  475.  But  see  Green  v. 
Worman,  83  Mo.  App.  568. 

lei  Post  V.  Liberty,  45  Mont.  1,  121  Pac.  475. 

16  2  Odell  V.  Story,  81  Neb.  437,  116  N.  W.  2(;9. 

103  Baker  v.  Sherman,  71  Vt.  4:;r»,  46  Atl.  57. 

164  Plank  V.  Maxwell,  25  Colo.  App.  l.-,s,  i:!6  Pac.  465;  J.  B.  Mil- 
let Co.  V.  Andrews,  175  Mich.  350,  141  N.  W.  578;  Post  v.  Liberty, 
45  Mont.  1,  121  Pac.  475;  Sulkin  v.  Gilbert,  218  Pa.  255,  67  Atl.  415; 
Stevenson  v.  Cauble,  55  Tex.  Civ.  App.  75,  118  S.  W.  811. 

16  5  Silverman  v.  Minsky,  109  App.  Div.  1,  95  N.  Y.  Supp.  661,  af- 
firmed, 186  N.  Y.  576,  79  N.  E.  1116;  Stevenson  v.  Cauble,  55  Tex. 
Civ.  App.  75,  118  S.  W.  811.  But  see  Beaver  v.  CosUey  (Tex.  Civ. 
App.)  175  S.  W.  761,  holding  that  where  neither  the  vendor  nor  his 
agent  knew  the  location  of  the  land  nor  made  any  representations 
as  to  its  location,  the  purchaser  cannot  rescind  on  a  claim  of  having 
been  deceived  as  to  the  location. 
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which  the  vendee  has  a  right  to  rely,  if  the  facts  are  not 
within  his  own  knowledge,  without  an  independent  inquiry 
on  his  part.^®°  Thus,  the  vendor  will  not  be  permitted  to 
excuse  a  fraudulent  representation  on  his  part  by  the  negli- 
gence of  the  purchaser  in  failing  to  examine  some  map  or 
record  from  which  he  might  have  ascertained  the  true  sit- 
uation of  the  premises. ^^'  It  may  be  that  relief  should  be 
denied  to  a  purchaser  who  is  so  grossly  careless  as  to  be  de- 
ceived by  a  palpable  fraud,  or  who  neglects  to  verify  the 
vendor's  statements  by  reference  to  sources  of  information 
readily  accessible  to  him.  But,  for  instance,  where  the  lo- 
cation of  a  lot  sold  is  shown  on  a  plat  only  by  the  govern- 
ment subdivisions,  its  situation  with  reference  to  the  limits 
of  a  city,  or  with  reference  to  certain  suburban  streets,  is 
not  a  matter  so  readily  ascertainable  that  the  purchaser 
will  not  be  justified  in  relying  on  the  vendor's  assurances 
as  to  these  particulars.^^'  However,  if  the  purchaser  does 
not  rely  on  what  the  vendor  tells  him,  but  on  a  map  or  sur- 
vey, he  cannot  claim  to  have  been  deceived. ^°°  Within  the 
meaning  of  these  rules,  it  is  a  fraud  justifying  rescission 
where  there  is  no  such  land  in  existence  as  that  described 
in  the  deed,'^'"  or  where  the  sale  is  induced  by  false  repre- 
sentations as  to  the  width  of  a  street  on  which  the  lot 
fronts, ^'^  or  where  the  vendor  falsely  represents  that  the 
premises  are  bounded  by  public  alleys,  the  evidence  show- 
ing that  the  value  of  the  premises  would  be  greatly  increas- 
ed by  the  existence  of  such  alleys. ^'^  So  a  vendor  was  held 
guilty  of  fraud  where  he  concealed  from  the  purchaser  the 
fact  (which  he  himself  knew)  that  the  line  of  the  property 
conveyed  did  not  extend  to  the  public  highway,  and  that 


i«6  Shuttlefield  v.  Neil,  163  Iowa,  470,  145  N.  W.  1 ;  Mullen  v. 
Klnsey,  50  Neb.  466,  70  N.  W.  18 ;  Nelson  v.  Allen,  117  Wis.  91,  93 
N.  W.  807. 

167  Rohrof  V.  Schulte,  154  Ind.  183,  55  N.  E.  427. 

168  Ballard  v.  Lyons,  114  Minn.  264,  131  N.  W.  320,  38  L.  R.  A. 
(N.  S.)  301. 

169  Kreshover  v.  Berger,  135  App.  Div.  27,  119  N.  Y.  Supp.  737. 
17  0  Paul  V.  Clienault  (Tex.  Civ.  App.)  44  S.  W.  682. 

171  Greiling  v.  Watermolen,  128  Wis.  440,  107  N.  W.  339;  Kuehl 
V.  Scott,  66  Wash.  318,  119  Pac.  742. 

172  Shultz  V.  Redondo  Improvement  Co.,  156  Cal.  439,  105  Pac.  118. 
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the  property  was  consequently  wholly  surrounded  by  other 
private  property  and  had  no  outlet  to  the  highway.^'^ 

§  424.  Same;  As  to  Value  of  Property. — Under  ordi- 
nary circumstances,  assertions  in  regard  to  the  value  of  real 
property  which  is  the  subject  of  a  sale  are  to  be  regarded 
merely  as  expressions  of  opinion,  and  not  as  representations 
of  fact  on  which  the  purchaser  will  be  justified  in  relying.^^*' 
But  such  statements  may  be  so  expressed,  or  given  under 
such  conditions,  as  to  take  them  out  of  the  category  of  opin- 
ions and  convert  them  into  material  representations,  so  that 
their  falsity  will  warrant  the  purchaser  in  rescinding. '■^^ 
Thus,  where  the  vendee  is  wholly  ignorant  of  the  value  of 
the  property,  and  the  vendor  knows  this,  and  also  knows  that 
the  vendee  is  relying  on  his  representation  as  to  its  value, 
and  such  representation  is  not  given  as  an  expression  of  his 
opinion,  but  is  made  as  a  statement  of  fact,  which  statement 
the  vendor  knows  to  be  untrue,  it  is  a  representation  by 
which  the  vendor  is  bound. '^'^  It  is  also  a  general  rule  that 
if  the  seller  of  property  not  only  asserts  that  it  is  of  a  cer- 
tain value,  but  also  undertakes  to  state  the  elements  of  val- 
ue on  which  he  bases  his  estimate,  he  is  to  be  held  to  strict 
accuracy  in  regard  to  such  particulars,  and  they  are  not 
treated  as  opinions  but  as  facts. ^'^  Hence,  statements  in 
regard  to  the  location  of  the  land  in  question,  the  charac- 
ter or  cost  of  the  improvements  upon  it,  the  fertility  of  the 
soil,  or  any  other  particulars  which  may  afifect  its  value  are 
material  representations  of  fact,  which,  if  false,  will  justify 
the  purchaser  in  withdrawing  from  his  bargain. '■^^  So,  for 
instance,  the  purchaser  of  a  ranch  was  held  entitled  to  re- 

173  Lamhart  v.  Gabbard,  28  Ky.  haw  Eep.  105,  89  S.  W.  10. 

m  Seis  V.  Plalsantin,  52  App.  Div.  20(5,  65  N.  T.  Supp.  70;  Seng 
V.  Keller,  18  Ky.  Law  Rep.  656,  37  S.  W.  581;  McBlya  v.  Hill,  105 
Tenn.  319,  59  S.  W.  1025.    And  see,  supra,  §  79. 

i'5  Small  V.  Kennedy,  1.37  Ind.  209,  33  N.  E.  674,  19  L.  E.  A.  337; 
Stlpp  V.  McCarty,  1  Blackf.  (Ind.)  518 ;  Meritas  Realty  Co.  v.  Farley, 
85  Misc.  Rep.  321,  147  N.  Y.  Supp.  503;  Boles  v.  Bennington,  136  Mo. 
522,  38  S.  W.  306.    And  see,  supra,  §§  80-82. 

176  Custer  V.  Harmon,  105  111.  App.  76. 

177  Supra,  §  83. 

17  8  Bolds  V.  Woods,  9  Ind.  App.  657,  36  N.  E.  933.  Misrepresenta- 
tions as  to  value  of  land  accompanied  by  false  statements  as  to  its 
location,  see  Moon  v.  Benton  (Ala.  App.)  68  South.  589. 
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lief  on  account  of  false  representations  by  the  vendor  that 
the  ranch  was  valuable;  that  it  was  making  money  every 
year ;  that  either  of  ihe  two  usual  crops  had  for  many  years 
past  been  sufficient  to  pay  all  running  expenses;  and  that 
the  remaining  crops  represented  a  net  profit.^'"  So,  where 
the  property  is  under  lease  at  the  time,  a  false  statement 
as  to  the  amount  of  rent  which  the  tenant  is  paying  justifies 
rescission,  because  it  concerns  a  material  element  of  value, 
and  is  a  matter  of  fact  and  not  of  opinion.^'"  And  the  same 
is  true  of  a  statement  by  the  owner  and  operator  of  a  hotel 
that  it  is  worth  a  certain  price  and  that  it  will  earn  a  cer- 
tain sum  per  month,  and  has  been  earning  that  much  for 
the  preceding  five  months. ^^^  And  again,  where  the  owner 
of  land  misrepresents  the  price  which  he  himself  paid  for  it, 
and  thereby  obtains  a  greater  price  than  he  would  otherwise 
have  received,  it  is  a  fraud  for  which  the  purchaser  may 
rescind.'*^  But  a  misrepresentation  of  this  kind  must  have 
been  material ;  if  trifling  or  unimportant,  it  will  not  sustain 
so  radical  a  step  as  the  rescission  of  the  purchase. '■*°  For 
instance,  a  vendee  was  held  not  entitled  to  relief  on  the 
ground  that  the  vendor  had  falsely  represented  to  him  that 
the  property  was  leased  for  $1,800  per  annum,  where  it  ap- 
peared that  the  vendor  had  verbally  consented  to  allow  a 
rebate  of  $300  a  year  until  the  tenant  "had  the  place  start- 
ed," and  did  this  merely  "as  a  matter  of  grace,"  and  had  told 
the  vendee  that  the  $300  would  be  made  good  to  him  if  he 
so  desired. ^^* 

§  425.  Same;  As  to  Quality,  Condition,  and  Improve- 
ments.— A  material  misrepresentation  of  fact  in  regard  to 
the  quality,  character,  or  condition  of  land  which  is  the 

17  0  Nisson  V.  Hood,  140  Cal.  224,  73  Pac.  981.  And  see  Evans  v. 
Duke,  140  Cal.  22,  73  Pac.  732;  Whitney  v.  Bissell,  75  Or.  28,  146 
Pac.  141,  L.  R.  A.  1915D,  257. 

180  Briggs  V.  Dunne,  168  111.  226,  48  N.  E.  48.  See  also  Eothstein 
v.  Isaac,  124  App.  Dlv.  133,  108  N.  Y.  Supp.  896. 

181  Miller  v.  Voorheis,  115  Mich.  356,  73  N.  W.  383. 

i82Ettar  Realty  Co.  v.  Cohen,  163  App.  Div.  409,  148  N.  Y.  Supp. 
625.  And  see,  supra,  §  84.  See  also  Isenbeck  v.  Burroughs,  217 
Mass.  537,  105  N.  B.  595. 

183  Armstrong  v.  Breen,  101  Iowa,  9,  69  N.  W.  1125. 

184  Denman  v.  Mentz,  63  N.  J.  Eq.  613,  52  Atl.  1117. 
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subject  of  a  contract  of  sale,  or  in  regard  to  its  adaptability 
to  specified  uses,  or  the  improvements  upon  it,  or  other 
such  matters,  furnishes  ground  for  the  rescission  of  the 
contract  when  made  under  circumstances  entitling  the  pur- 
chaser to  rely  upon  it,""  though  the  failure  of  the  property 
to  correspond  to  the  seller's  representations  in  such  re- 
spects may  not  affect  its  value  in  any  definite  or  certain 
sum,""  and  though  the  vendor,  in  making  such  statements, 
was  not  actuated  by  any  wrongful  or  fraudulent  purpose."^ 
Thus,  for  example,  in  the  case  of  agriculttn-al  lands,  a  con- 
tract for  their  purchase  may  be  rescinded  by  the  vendee  on 
discovering  that  he  has  been  deceived  by  false  representa- 
tions of  the  seller  as  to  the  character,  fertility,  or  chemical 
composition  of  the  soil,  as  to  its  adaptability  to  the  grow- 
ing of  particular  crops,  as  to  its  general  character  as  "good 
farming  land"  or  "first-class  high  and  dry  land,"  or  "good, 
level  valley  land,"  or  as  to  the  proportion  of  the  land  which 
is  under  cultivation  or  which  is  tillable.^®*  But  here  it  is 
necessary  to  discriminate  between  assertions  of  fact  and 
expressions  of  opinion,  and  a  statement  in  regard  to  the 
adaptability  or  productiveness  of  the  land  for  the  purpose 
of  raising  a  particular  crop  may  be  the  one  or  the  other, 
according  to  whether  or  not  it  has  previously  been  tried 
for  that  purpose.  For  instance,  a  statement  that  the  prop- 
erty in  question  would  be  good  land  for  an  orange  grove 
may  be  no  more  than  a  prediction  or  an  expression  of  the 
vendor's  own  opinion,  and  in  that  case  it  would  not  support 
a  charge  of  fraud,  though  entirely  mistaken.^*'    And  again, 

186  Rawlins  v.  Myers,  96  Neb.  819,  148  N.  W.  915. 

i8«  Pennington  y.  Roberge,  VS2  Minn.  29.5,  142  N.  W.  710. 

187  Boles  V.  Aldridge  (Tex.  Civ.  App.)  153  S.  W.  37.3. 

188  Neely  v.  Rembert,  71  Ark.  91,  71  S.  W.  259 ;  Greenwood  v. 
Fenn,  136  111.  146,  26  N.  E.  487;  Allen  v.  Henn,  197  111.  486,  64  N.  E. 
250;  Bolds  v.  Woods,  9  Ind.  App.  (j'n,  36  N.  E.  933;  Sykes  v.  Reiliev 
(Iowa)  91  N.  W.  920;  Brett  v.  Van  Auken,  99  Iowa,  553,  68  N.  W. 
891;  Williamson  v.  Harris,  167  Mo.  App.  347,  151  S.  W.  500;  Oneal 
V.  Weisman,  39  Tex.  Civ.  App.  592,  88  S.  W.  290;  Reilly  v.  Gottleb, 
43  Wash.  9,  85  Pac.  675;  Becker  v.  Sunnyside  Land  &  Investment 
Co.,  76  Wash.  685,  136  Pac.  1147;  Westra  v.  Roberts,  156  Wis.  230, 
145  N.  W.  773.  And  see  Haener  v.  McKenzie  (Mich.)  154  N.  W.  59; 
Field  V.  Hood  River  Orcliard  Land  Co.,  75  Or.  223,  146  Pac.  98; 
Brustman  v.  Dunn  (Wis.)  154  N.  W.  361. 

189  Lee  V.  McClelland,  120  Cal.  147,  52  Pac.  300. 
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it  is  necessary  that  the  misrepresentation  should  be  mate- 
rial. Where  a  purchaser  of  land  intended  to  use  it  for  a 
truck  farm,  a  misrepresentation  of  the  seller  as  to  the 
amount  of  alfalfa  the  land  would  raise  furnishes  no  ground 
for  rescission. ^^°  It  is  also  a  sufficient  cause  for  rescission 
if  the  purchaser  has  been  deceived  by  false  representations 
as  to  the  character,  age,  or  state  of  repair  or  preservation 
of  the  buildings  or  other  improvements  on  the  premises, ^"^ 
as  to  the  amount  of  water  which  a  well  on  the  property  has 
furnished  in  the  past,^°^  or  as  to  the  water  from  the  well 
being  good  and  pure.^^^  So,  a  representation  by  the  vendor 
of  lands  that  they  are  not  subject  to  overflow  from  adja- 
cent waters  is  material  and  will  give  the  purchaser  ground 
for  rescission  if  false,  though  such  a  statement  would  not 
be  rendered  fraudulent  by  the  fact  that  the  lands  were  oc- 
casionally overflowed  in  times  of  exceptional  floods,  where 
that  fact  is  a  matter  of  common  notoriety.^"*  So  also,  false 
representations  relating  to  the  easements  or  appurtenances 
which  go  with  the  land,  and  which  aiifect  its  value,  will  jus- 
tify the  purchaser  in  withdrawing  from  the  contract. ^°°  But 
this  is  not  true  of  promissory  representations  as  to  the 
future  use,  development,  or  improvement  of  other  property 
in  the  vicinity  of  that  sold,  or  the  approaches  to  it,  or  the 
neighborhood  generally,  which  would  increase  its  value  if 
realized. ^"^ 

But  where  the  matters  embraced  in  such  representations 
are  open  to  verification,  their  truth  or  falsity  being  discover- 
able by  an  inspection  of  the  premises  or  other  investigation, 
which  the  purchaser  has  a  proper  opportunity  to  make,  he 
will  not  be  afforded  relief  by  rescission  of  the  contract,  if 

190  Crockett  v.  Neely,  80  Wash.  657,  141  Pac.  1143. 
181  Bibel  V.  Von  Fell,  55  N.  J.  Bq.  670,  38  Atl.  201;    Denman  v. 
Mentz,  63  N.  J.  Eq.  613,  52  Atl.  1117. 

192  Black  V.  Brooks  (Tex.  Civ.  App.)  129  S.  W.  177.  And  see  Kal- 
lison  V.  Poland  (Tex.  Civ.  App.)  167  S.  W.  1104. 

193  Bigham  v.  Hawkins,  140  Ga.  112,  78  S.  B.  S09. 

194  Kerns  v.  Perry  (Tenn.  Ch.  App.)  48  S.  W.  729. 

195  Fenley  v.  Moody,  104  Ga.  790,  30  S.  E.  1002.  And  see  GuUett 
V.  r^eaverton,  188  111.  App.  66. 

196  Canon  v.  Farmers'  Bank,  3  Neb.  (Unof.)  348,  91  N.  W.  585.  And 
see,  supra,  §  91.  But  compare  Tauner  v.  Clark,  13  Ky.  Law  Bep. 
879. 
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he  has  failed  to  exercise  ordinary  care  and  diligence/"'  and 
if  he  did  in  fact  inspect  the  premises,  test  the  soil,  or  take 
other  means  to  satisfy  himself  as  to  the  subject  of  the  con- 
tract, he  cannot  complain  of  false  representations,  since  in 
that  case  he  is  presumed  to  have  relied  on  his  own  judg- 
ment and  not  on  what  was  represented  to  him.^"*  If,  how- 
ever, the  land  sold  is  situated  in  another  state,  and  the  pur- 
chaser has  no  personal  knowledge  of  it,  he  is  entitled  to 
rely  fully  on  the  vendor's  representations  as  to  its  charac- 
ter, location,  cultivation,  improvement,  accessibility,  and 
value,  and  may  rescind  if  deceived  to  his  injury.^"" 

§  426.  Same;  As  to  Timber  and  Mineral  Resources. — 
False  representations  by  the  vendor  of  land  as  to  the  ex- 
istence, quantity,  or  quality  of  valuable  minerals  said  to 
underlie  the  surface  furnish  ground  for  rescission  by  the 
purchaser,  if  direct  and  positive  assertions  of  fact  and  if 
justifiably  relied  on  by  him.-""  Such,  for  instance,  is  a 
statement  as  to  the  quantity  of  coal  which  had  been  taken 
from  a  coal  mine  on  the  premises  within  the  preceding 
year."°^  So,  in  a  case  in  the  federal  courts,  a  verdict  for  the 
plaintiff  in  an  action  for  fraud  and  deceit  was  held  sustained 
by  evidence  that  the  defendants  falsely  represented  to  him 
that  there  was  a  solid  body  of  ore  under  the  tract  of  land 
in  question  and  that  a  shaft  which  had  been  started  was 
in  virgin  territory  of  such  richness  that  it  would  require 
years  to  exhaust  it,  whereas  in  fact  the  property  had  pre- 
viously been  mined  until  abandoned  as  practically  worked 
out  and  was  worthless,  and  that,  to  prevent  the  purchaser 
from   discovering  this  fact,  defendants  had  concealed  the 

1"  Bolds  V.  Woods,  9  Ind.  App.  (;r>7,  3G  N.  E,  933;  Roliun  v.  Gib- 
son, 118  Ky.  403,  SO  S.  W.  1173;  Wren  v.  ?iIoncure,  05  A'u.  3(^0,  28 
S.  E.  5SS:    IT('--,lalo  v.  Wfide  (Or.)  153  I'nc.  107. 

198  Di-ic'-ctt  V.  CniTico.  IS  Ky.  Li\w  Rep.  S74,  3S  S.  W.  091;  Sohan 
V.  Gibson,  118  Ky.  -!03,  80  S.  W.  1173. 

i9»Ross  V.  Sumner,  -57  Neb.  588,  78  N.  W.  2C,l;  Clinkeubeard  v. 
Weatherman,  157  Mo.  lO.j,  57  S.  W.  757;  Grosli  y.  Ivr.iiboe  Land  & 
Imp.  Co.,  9.5  Va.  101,  27  S.  E.  841;  Byers  v.  JleXeil  (Iowa)  70  X.  W. 
GS5.    And  see,  .supra,  §  118. 

^ooDule  V.  Eodsevelt,  5  Johns,  Ch.  (N.  Y.)  174:  Mnhlenberg  y. 
Hennhl,^^  116  Pa.  138,  9  Atl.  144 ;  Isou  y.  Sanders,  103  Ky.  605,  174 
S.  W.  505.     And  see,  supra,  §§  100.  177. 

201  King  V.  Lamborn,  180  Fed.  21,  108  C.  C.  A.  123. 
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opening  into  the  old  workings,  and  by  these  means  induced 
the  plaintiff  to  buy  the  property.""^  But  representations 
of  this  sort,  to  furnish  a  ground  for  relief,  must  be  some- 
thing more  than  mere  "puffing"  or  "trade  talk,"  that  is, 
exaggerated  praise  of  the  property  or  general  assertions  in 
regard  to  its  value  not  accompanied  by  the  detailed  state- 
ment of  specific  alleged  facts. ^"^ 

The  same  rule  applies,  and  for  the  same  reason,  to  false 
representations  by  the  vendor  as  to  the  character,  quantity, 
or  value  of  the  timber  on  the  land,  or  to  his  false  statement 
that  the  land  is  "covered  with  valuable  timber"  or  is  "well 
timbered"  land,^"*  although,  since  this  is  a  circumstance 
which  can  easily  be  verified  by  mere  inspection  of  the  prem- 
ises, the  purchaser  is  not  ordinarily  entitled  to  place  implicit 
confidence  in  what  the  vendor  tells  him,  if  the  land  is  acces- 
sible to  him  and  he  has  a  sufficient  opportunity  to  examine 
it  and  is  not  in  any  way  prevented  or  dissuaded  from  do- 
ing so.^°^ 

§  427.  Rescission  for  Failure  or  Defect  of  Title  in  Gen- 
eral.— When  a  vendor  of  land,  who  has  bound  himself  to 
convey  at  a  given  time  or  on  performance  of  stipulated  con- 
ditions, is  unable  to  give  a  good  title  to  the  property  when 
called  upon  to  do  so,  either  because  he  never  held  the  title 
or  because  he  has  failed  to  acquire  a  title  which  he  expected 
to  acquire  or  because  he  has  been  unable  to  clear  the  title 
from  clouds  or  hostile  claims,  the  purchaser  will  be  entitled 
to  abandon  the  contract  and  refuse  to  make  payment  of  the 
price,  or,  if  he  has  made  a  partial  payment,  he  will  be  en- 

20  2  Tooker  v.  Alston,  159  Fed.  599,  86  C.  C.  A.  425,  16  L.  R.  A.  (N. 
S.)  818. 

203  Mather  v.  Barnes  (C.  C.)  146  Fed.  1000;  Morgan  County  Coal 
Co.  V.  Halderman,  254  Mo.  596,  163  S.  W.  828.  And  see  Clifton  v. 
Montagne,  40  W.  Va.  207,  21  S.  E.  858,  33'  L.  R.  A.  449,  52  Am.  St. 
Rep.  S72. 

204Wjiie  V.  Gamble,  95  Mich.  564,  55  N.  W.  377;  Sipola  v.  Win- 
ship,  74  N.  H.  240,  66  Atl.  9C2 ;  Allen  v.  Henn,  197  111.  486,  64  N.  E. 
250;    Sykes  v.  Reiher  (Iowa)  91  N.  W.  920. 

20  5  Brannen  v.  Brannen,  135  Ga.  590,  69  S.  E.  1079.  A  statement 
made  by  an  agent  of  the  vendor  as  to  the  quantity  of  timber  on  the 
tract,  known  to  be  merely  a  statement  of  opinion  based  on  estimates 
formerly  made  by  others,  does  not  amount  to  a  fraudulent  repre- 
sentation.   Bell  V.  Morley,  223  Fed.  62S,  ISO  C.  0.  A.  174. 
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titled  to  rescind  the  contract  and  recover  back  what  he  has 
given. ^"^  And  in  the  absence  of  an  explicit  agreement  on 
the  point,  the  vendor  is  bound  to  tender  a  good  and  mar- 
ketable title  within  a  reasonable  time,  and  on  his  failure  to 
do  so  the  vendee  is  entitled  to  rescind.^"  Nor  is  a  total 
want  of  title  in  the  vendor  necessary  to  the  application  of 
this  rule,  for  if  there  are  material  defects  in  the  title  which 
he  holds,  of  which  the  vendee  had  no  notice  at  the  time  of 
contracting,  and  which  the  vendor  has  failed  to  cure  before 
the  time  for  delivering  a  deed,  this  also  will  justify  the  pur- 
chaser in  demanding  a  rescission  of  the  contract.^"*  And 
it  is  to  be  noted  that  the  vendee's  right  to  rescind  in  this 
case  is  entirely  independent  of  any  fraud,  concealment,  or 
false  representations  on  the  part  of  the  vendor.  Failure 
of  title  is  ground  for  rescission  even  though  there  was  no 
fraud  whatever  and  both  parties  believed  the  vendor  to 
hold  a  good  title  to  the  property.^""    But  this  is  only  in  the 

206  Dunnlvan  v.  Hughes,  86  Ark.  443,  111  S.  W.  271;  Hunter  v. 
Bradford,  3  Fla.  269;  Baker  v.  Keown,  67  111.  App.  433;  Dart  v.  Mc- 
Quilty,  6  Ind.  391;  Primm  v.  Wise,  126  Iowa,  528,  102  N.  W.  427; 
Fitch  V.  Casey,  2  G.  Greene  (Iowa)  300;  Strothers  v.  Leigh,  151 
Iowa,  214,  130  N.  W.  1019;  McGulre  v.  Bowman,  6  Bush  (Ky.)  550; 
Kitchen  v.  Wilcox,  21  Ky.  Law  Rep.  1823,  56  S.  W.  514 ;  Caldwell  v. 
Moore,  3  Dana  (Ky.)  340;  Williams  v.  Carter,  3  Dana  (Ky.)  198; 
Wilson  V.  Jeffries,  4  J.  J.  Marsh.  (Ky.)  494;  Wickliffe  v.  Clay,  1  Dana 
(Ky.)  585 ;  Theriot  v.  Chaudoir,  17  La.  445 ;  Moulton  v.  Kolodzik,  97 
Minn.  423,  107  N.  W.  154,  7  Ann.  Cas.  1090;  Owens  v.  Rector,  44  Mo. 
389;  Judson  v.  Wass,  11  Johns.  (N.  Y.)  525,  6  Am.  Dec.  392;  Pen- 
fleld  V.  Clark,  62  Barb.  (N.  T.)  584;  Kister  v.  Pollak,  125  App.  Div. 
226,  109  N.  T.  Supp.  204;  Cornell  v.  McClain's  Heirs,  3  Ohio  Dec. 
187;  Martin  v.  Spaulding,  40  Okl.  191,  137  Pac.  882;  Stone  v.  Carter, 
48  I'a.  Super.  Ct.  236;  Kerst  v.  Ginder,  12  Leg.  Int.  (Pa.)  271 ;  House 
V.  Kendall,  55  Tex.  40;  Newberry  v.  Ruffln,  102  Va.  73,  45  S.  E.  733; 
Lamb  v.  Smith,  6  Rand.  (Va.)  5.52 ;  Breen  v.  Arnold,  157  Wis.  528,  147 
N.  W.  997.  But  see  Webb  v,  Stephenson,  11  Wash.  342,  39  Pac.  952. 
In  California,  under  the  provisions  of  the  Code,  the  inability  of  the 
vendor  to  make  title  in  such  a  case  may  be  treated  as  a  failure  of 
consideration  and  so  give  the  vendee  a  right  to  rescind.  Wilcox  v. 
Lattin,  93  Cal.  588,  29  Pac.  226.  As  to  the  rules  applicable  in  Louis- 
iana, see  Bonnabel  v.  First  Municipality,  3  La.  Ann.  699 ;  Rousseau 
V.  Tete,  6  Rob.  (La.)  471. 

20  7  Green  v.  Ditsch,  143  Mo.  1,  44  S.  W.  799. 

208  Berger  v.  Crist,  121  App.  Div.  483,  106  N.  T.  Supp.  107;  Hicks' 
Committee  v.  Smith,  158  Ky.  752,  166  S.  W.  218 ;  Green  v.  Chandler, 
25  Tex.  148. 

200  Strothers  v.  Leigh,  151  Iowa,  214,  130  N.  W.  1019. 
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case  of  an  executory  contract.  If  the  agreement  has  been 
executed  by  the  delivery  of  a  deed  and  of  possession  and 
the  payment  of  the  purchase  money,  a  court  of  equity  may 
decree  a  rescission  on  proof  of  fraud,  but  will  not  do  so  on 
account  of  a  failure  or  defect  of  title  in  a  case  free  from 
fraud,  but  in  that  situation  will  leave  the  purchaser  to  his 
remedy  at  law.""  As  illustrating  the  application  of  these 
principles,  attention  may  be  called  to  a  case  where  the  ven- 
dor had  no  title  to  the  property  at  the  time  of  contracting 
to  sell  it,  but  expected  to  obtain  title  from  a  third  person, 
and  the  purchaser  was  held  justified  in  rescinding  the  con- 
tract on  discovering  that  there  was  a  flaw  in  the  title  of 
such  third  person,  though  the  vendor  offered  him  posses- 
sion.^^^  And  a  similar  decision  was  made  where  the  con- 
tract required  the  delivery  of  a  deed  on  a  day  certain  and 
the  vendor  had  not  then  effected  the  termination  of  certain 
litigation  affecting  the  title," "^^  and  where  it  was  found  that 
he  owned  only  an  undivided  interest  in  the  land,  the  court 
holding  in  this  latter  case  that  the  purchaser  had  his  elec- 
tion either  to  accept  such  interest  as  could  be  conveyed  to 
him  or  to  rescind  the  contract. ^^^  But  the  purchaser  will 
not  be  entitled  to  rescind  if  his  failure  to  learn  the  true 
condition  of  the  title  in  time  to  avoid  loss  was  due  to  his 
own  fault  or  neglect.^^*  And  he  cannot  rescind  for  failure 
to  comply  with  a  demand  which  he  has  no  right  to  make. 
Thus  in  a  case  in  New  York,  where  the  purchaser  refused 
to  perform  unless  the  vendor  obtained  an  additional  deed 
and  an  additional  release,  and  he  was  only  entitled  to  the 

210  WoodrufC  V.  Bunce,  9  Paige  (N.  Y.)  443,  38  Am.  Dec.  559;  Hunt- 
er V.  Bradford,  3  Fla.  269;  Caldwell  v.  Moore,  3  Dana  (Ky.)  340; 
Hart  V.  Hannibal  &  St  J.  R.  Co.,  65  Mo.  509;  House  v.  Kendall,  55 
Tex.  40.  But  where  plaintiff  contracted  to  convey  land  to  defendants, 
and  delivered  a  deed,  whicli  was  received  with  the  understanding 
that  the  balance  of  the  price  should  not  be  paid  unless  the  title  was 
found  marketable,  and  it  was  not  s6  found,  it  was  held  that  the  con- 
tract was  executory,  and  in  a  suit  for  the  purchase  money  the  de- 
fendants could  claim  the  right  to  rescind.  McCutchen  v.  Klaes,  26 
Colo.  App.  374,  143  Pac.  143. 

211  Smith  V.  Glenn,  40  Wash.  262,  82  Pac.  605. 

212  Janulewycz  v.  Quagliano,  88  Conn.  60,  89  Atl.  897. 

213  Farber  v.  Blubaker  Coal  Co.,  216  Pa.  209,  65  Atl.  551. 

214  Earden  v.  Badham,  142  Ala.  500,  38  South.  1029. 
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additional  release,  it  was  held  that  he  could  not  rescind  for 
the  vendor's  failure  to  furnish  both.^^° 

§  428.  Application  of  Rule  of  Caveat  Emptor. — In  the 
absence  of  fraud  or  false  representations,  a  purchaser  of 
land  coming  into  equity  to  obtain  a  rescission  of  his  con- 
tract on  account  of  a  failure  or  defect  of  title  must  be  pre- 
pared to  show  that  he  used  due  care  and  diligence  to  guard 
himself,  or  at  least  that  his  failure  to  discover  the  condition 
of  the  title  was  not  attributable  to  his  own  neglect  of  rea- 
sonable precautions.  Failing  in  this,  equity  will  not  ordi- 
narily grant  him  relief  but  will  leave  him  to  such  remedies 
as  he  may  have  at  law.^^"  If  fraud  enters  into  the  case, 
the  rule  is  different.  Thus,  where  the  seller,  during  the 
negotiation  for  the  purchase,  states  that  the  buyer  must 
take  the  property  at  his  own  risk,  such  statement,  though 
negativing  a  warranty,  will  not  exonerate  the  vendor  from 
liability  for  false  representations  or  a  fraudulent  conceal- 
ment of  the  truth. ^"  But  where  the  purchaser  agrees  to 
take  a  risk  as  to  the  title  to  part  of  the  land,  which,  the 
vendor  tells  him,  may  be  covered  by  an  adverse  claim,  he 
cannot  rescind  because  such  claim  is  afterwards  success- 
fully asserted. ^''^  So  where  the  purchaser,  at  the  time  of 
making  the  contract,  knows  that  the  title  is  suspicious  and 
has  the  same  examined,  but  takes  a  warranty  deed  relying 
on  the  covenants  of  warranty,  he  will  not  be  allowed  to 
rescind  the  purchase,  at  least  where  he  has  not  been  dis- 
turbed or  threatened  in  his  possession."^"  And  where  the 
law  of  the  state  is  such  that  a  foreign  administrator,  not 
qualifying  as  administrator  within  the  state,  cannot  convey 
title  to  lands  in  the  state,  but  the  recitals  in  a  deed  show 
that  the  grantor  is  in  that  situation,  the  presumption  is  that 
the  purchaser  agreed  to  take  the  risk  of  the  title  and  rely  on 

215  Weinlieimer  v.  Ross,  205  N.  T.  518,  99  N.  B.  145. 

210  Greenleaf  v.  Queen,  1  Pet.  138,  7  L.  Ed.  85;  Shell  v.  Roseman, 
155  N.  C.  90,  71  S.  B.  86 ;  Municipality  No.  1  v.  CordevioUe,  19  La. 
2.35 ;  Roberts  v.  Woolbrlght,  Ga.  Dec.  98,  pt.  1 ;  First  Nat.  Bank  v. 
Nelson,  38  (Ja.  .391,  95  Am.  Dec.  400;  Rawlins  v.  Timberlake,  6  T.  B. 
Men.  (Ky.)  225. 

217  George  v.  Johnson,  6  Humph.  (Tenn.)  36,  44  Am.  Dec.  288. 

218  Gates  V.  Raleigh,  1  T.  B.  Mon.  (Ky.)  164. 
2i8Lovingston  v.  Short,  77  111.  587. 
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the  warranty.^^"  Again,  in  the  absence  of  false  representa- 
tions, the  record  is  sufficient  notice  to  a  purchaser  of  land  of 
the  incumbrances  thereon,  so  as  to  preclude  him  from  ob- 
taining a  rescission  of  the  contract  on  account  of  such  in- 
cumbrances.^-^ 

Where  the  vendor  gives,  and  the  vendee  accepts,  a  quit- 
claim deed  of  the  property,  there  can  be  no  rescission  on 
account  of  a  failure  or  defect  of  title,  because,  in  the  first 
place,  such  a  deed  purports  to  convey  nothing  more  than 
such  right,  title,  and  interest  as  may  be  vested  in  the  vendor 
at  the  moment,  whatever  it  may  be,  and,  in  the  second 
place,  the  giving  of  a  quitclaim  deed  carries  an  implica- 
tion that  the  title  is  doubtful  and  therefore  amounts  to  a 
warning  to  the  purchaser  that  he  must  assume  any  risk 
there  may  be.^^''  And  the  same  rule  applies  where  the  deed 
contains  a  warranty  against  certain  specified  claims  only. 
If  the  property  is  lost  through  the  successful  assertion  of 
other  claims,  the  purchaser  cannot  rescind. ^^^ 

§  429.  Certainty  and  Materiality  of  Defect. — A  defect 
in  the  title  of  the  vendor  of  land  will  not  warrant  rescission 
by  the  purchaser  unless  it  is  certain  and  material,  that  is, 
it  must  be  definitely  ascertained  or  pointed  out  by  some 
specific  objection,  and  such  as  to  raise  at  least  a  real  doubt 
as  to  the  validity  of  the  title,  and  at  the  same  time  it  must 
affect  an  important  portion  of  the  land  or  materially  affect 
its  market  value  or  threaten  the  purchaser  with  something 
more  than  an  insignificant  loss.^^*  If  the  vendor's  title, 
either  to  the  whole  or  a  part  of  the  premises,  is  sufficiently 
doubtful  to  render  the  title  unmarketable,  the  purchaser 


220  Simpson  v.  Hawkins,  1  Dana  (Ky.)  303. 

221  Williams  v.  Thomas,  7  Kulp  (Pa.)  371. 

222  Bates  V.  Delavan,  5  Paige  (N.  Y.)  299;  Pintard  v.  Martin, 
Smedes  &  M.  Ch.  (Miss.)  126;  Butte  Hardware  Co.  v.  Frank,  25 
Mont.  344,  65  Pac.  1.    But  see  Fitch  v.  Willard,  73  111.  92. 

223  Terrill  v.  Herron,  4  J.  J.  Marsh.  (Ky.)  519. 

224  El  Paso  Cattle  Co.  v.  Stafford,  176  Fed.  41,  99  C.  C.  A.  515; 
Duvall  V.  Parker,  2  Duv.  (Ky.)  182;  Harris  v.  Neely,  1  Ky.  Law  Bep. 
55;  Botto  V.  Barges,  47  La.  Ann.  959,  17  South.  428;  Beach  v.  Wad- 
dell,  8  N.  J.  Eq.  299;  Stokes  v.  Johnson,  57  N.  Y.  673;  Ludlow  v. 
Van  Ness,  21  N.  Y.  Super.  Ct.  178 ;  Elliott  v.  Clark  (Tex.  Civ.  App.) 
172  S.  W.  560. 
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will  be  entitled  to  rescind,^^"  and  so,  if  an  outstanding  in- 
terest in  the  property  so  affects  the  title  that  the  grantee 
cannot  use  or  dispose  of  the  property,  and  it  cannot  easily 
be  purchased, ^^^  or  if  there  is  what  constitutes  in  law  a 
cloud  on  the  title. ^^'^  But  if,  for  instance,  the  law  of  the 
state  forbids  the  sale  of  mortgaged  property  without  the 
consent  of  the  mortgagee,  a  purchaser  taking  the  property 
under  a  warranty  that  it  is  free  from  incumbrances  cannot 
rescind  on  the  ground  that  the  consent  of  the  mortgagee 
was  only  verbally  given. ^^^  Nor  can  he  rescind  on  the 
ground  that  the  property  was  owned  by  a  partnership  when 
his  grantor,  one  of  the  partners,  had  authority  to  sell.^^' 
And  if  the  alleged  defect  is  a  sale  of  the  land  for  taxes,  the 
purchaser  seeking  to  rescind  must  also  show  that  the  pe- 
riod allowed  for  redemption  has  expired. ^^°  So  a  contract 
will  not  be  rescinded  on  account  of  an  alleged  defect  in  the 
title  depending  on  the  collateral  question  whether  or  not  a 
remote  grantor  was  insane  at  the  time  of  making  the  con- 
veyance, if  that  fact  is  left  in  doubt  upon  the  final  hear- 
ing.-^^  On  similar  principles,  a  buyer  of  property  subject 
to  incumbrances  cannot  rescind  merely  because  one  of  the 
incumbrances  was  misdescribed  as  a  chattel  mortgage, 
rather  than  a  conditional  bill  of  sale,  where  he  has  not  been 
mjured.^^^  And  a  purchaser  of  goods  cannot  rescind  the 
sale  because  of  a  dispute  between  the  seller  and  another  as 
to  the  infringement  of  a  patent  right.^^^  And  in  the  ab- 
sence of  fraudulent  concealment  or  misrepresentation,  fail- 
ure of  title  of  a  corporation  to  its  property  furnishes  no 
ground  to  annul  a  sale  of  its  stock. ^^*  If  the  purchaser 
takes  the  property  under  an  agreement  that  he  may  revoke 

226  Porterfleld  v.  Payne,  57  Hun,  591,  11  N.  T.  Supp.  31. 

226  Eoake  v.  Sullivan,  69  Misc.  Eep.  429,  125  N.  Y.  Supp.  S35. 

227  Morrison  v.  Wagsy,  4.S  W.  Va.  40.5,  27  S.  E.  314. 

228  ciiase  V.  Willard,  67  N.  H.  869,  39  Atl.  901. 

229  Webb  V.  Steiner,  113  Mo.  App.  482,  87  S.  W.  618. 

230  Deakiu  v.  Underwood,  37  Minn.  98,  33  N.  W.  318,  5  Am.  St. 
Eep.  827. 

231  Hunt  V.  Weir,  4  Dana  (Ky.)  847. 

23  2  Higson  V.  Hugbes,  72  Wash.  362,  130  Pac.  478. 
233  Computing  Scales  Co.  v.  Long,  66  S.  0.  379,  44  S.  E.  963,  65  L. 
B.  A.  i!0 1. 

23  4  State  V.  North  Louisiana  &  T.  R.  Co.,  34  La.  Ann.  947. 
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the  transaction  if  he  is  not  satisfied  with  the  title,  it  is  per- 
haps not  incumbent  on  him  to  point  out  specific  grounds  of 
dissatisfaction,  but  at  least  he  must  aver  and  show  that  he 
was  dissatisfied  with  the  title  at  the  date  fixed  for  the  con- 
veyance, and  that  he  so  notified  the  vendor  and  demanded 
a  return  of  his  money. ^^'  And  if  a  contract  for  the  sale  of 
land  provides  for  an  examination  of  the  title  by  a  title  in- 
surance company,  and  that  the  issuance  of  a  policy  by  the 
company  without  objection  shall  be  conclusive  of  the  val- 
idity of  the  title,  the  purchaser,  in  suing  to  rescind  the  con- 
tract and  recover  his  deposit,  must  allege  that  the  company 
examined  the  title  and  objected  to  it,  or  that  the  title  was 
such  that  the  company  would  not  issue  a  policy  thereon 
without  objection.^^" 

§  430.  Offer  of  Doubtful  Title.— The  purchaser  under 
an  executory  contract  for  the  sale  of  land  is  not  bound  to 
accept  the  vendor's  offer  of  a  doubtful  title,  and  if  the  ven- 
dor, having  made  such  a  proffer,  insists  on  performance  by 
the  vendee,  the  latter  has  the  right  to  rescind  the  contract, 
which  right  will  be  recognized  and  enforced  in  equity,  even 
though  neither  fraud  nor  insolvency  of  the  vendor  is 
shown. ^'^  Thus,  where  the  vendee  demands  either  a  good 
title  or  the  rescission  of  the  contract,  he  will  not  be  com- 
pelled to  take  a  title  which  is  then  in  controversy,  unless  the 
adverse  claim  is  shown  to  have  been  either  decided,  barred, 
or  released.^^^ 

§  431.     Allowance  of  Reasonable  Time  to  Make  Title. — 

As  a  general  rule,  in  a  contract  for  the  sale  of  real  estate,  the 
time  fixed  for  performance  by  the  vendor  is  deemed  of  the 
essence  of  the  contract,  so  that  if  he  is  not  able  to  deliver  a 
good  title  on  that  day,  the  vendee  may  elect  to  consider  the 
contract  as  at  an  end  or  to  rescind  it.^^^     But  where  the 


23  5Llberman  v.  Beckwith,  79  Conn.  317,  65  Atl.  153,  8  Ann.  Cas. 
271. 

236  Pohelm  V.  Meyers,  9  Cal.  App.  31,  98  Pac.  65. 

23  7  Scott  V.  Simpson,  11  Heisk.  (Tenn.)  310;  Boyd  v.  Boley,  25 
Idaho,  584,  139  Pac.  139. 

23  8  Jackson  v.  Murray,  5  T.  B.  Men.  (Ky.)  184,  17  Am.  Dec.  53. 

23  0  Seibel  v.  Purchase  (C.  C.)  134  Fed.  484;  Bragg  v.  Chilcote,  176 
111.  App.  371;   Mandel  v.  Hopkins,  160  App.  Diy.  872,  144  N.  Y.  Supp. 
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contract  contains  a  provision  allowing  a  fixed  time  for  the 
examination  of  the  title,  and,  if  it  shall  be  found  defective, 
a  fixed  additional  time  to  the  vendor  to  perfect  it,  the  ven- 
dee cannot  rescind  before  the  expiration  of  the  time  so 
granted,^*"  though  after  the  time  has  run,  he  has  an  im- 
mediate right  to  terminate  the  contract,  supposing  that  the 
defects  in  the  title  have  not  then  been  cured,  without  grant- 
ing any  further  indulgence.-""^  Where  the  contract  does 
not  contain  any  such  provision,  but  the  vendor  asks  and 
obtains  an  extension  of  time  for  performance  on  his  part, 
on  his  undertaking  and  promise  to  free  the  title  from  objec- 
tions, the  vendee  will  not  be  in  position  to  rescind  until  the 
time  granted  has  expired,  or,  if  no  time  is  fixed,  then  until 
the  vendor  has  had  a  reasonable  time  and  opportunity  to 
comply  with  his  promise. ^*^  But  if  the  purchaser  is  entitled 
to  insist  on  immediate  performance,  and  waives  this  right 
so  far  as  to  allow  the  vendor  an  opportunity  to  clear  up  his 
title,  it  is  an  act  of  mere  grace  and  favor  on  his  part,  and  the 
vendor  is  thereupon  required  to  be  diligent  in  endeavoring 
to  secure  a  title  without  flaws,  and  the  purchaser  is  not 
b"ound  to  wait  any  more  than  a  reasonable  length  of  time, 
taking  the  word  "reasonable"  in  a  rather  strict  sense. ^*' 
If  no  time  for  the  delivery  of  a  deed  has  been  fixed,  except 
so  far  as  is  implied  in  the  understanding  of  the  parties  that 
the  transfer  is  to  be  made  at  once,  and  the  purchaser  dis- 
covers that  the  vendor's  title  is  defective,  it  appears  that  he 
has  an  immediate  right  of  rescission,  and  the  vendor  cannot 
demand  as  of  right  that  he  should  be  allowed  time  to  cure 


1072 ;  Primm  v.  Wise,  126  Iowa,  528,  102  N.  W.  427.  On  the  subject 
of  rescission  for  failure  of  punctual  performance  and  the  question  of 
time  being  of  the  essence  of  the  contract,  generally,  and  with  refer- 
ence to  contracts  for  the  sale  of  land,  see,  supra,  §  216. 

240  Dennis  v.  Strassburger,  89  Cal.  583,  26  Pac.  1070;  Hall  v.  Jar- 
vis,  65  111.  302. 

241  Weitzel  v.  Leyson,  23  S.  D.  367,  121  N.  W.  868. 

242  Owen  Y.  Pomona  Land  &  Water  Co.,  131  Cal.  530,  63  Pac.  850, 
64  Pac.  253. 

2  43  Garrett  v.  Cohen,  63  Misc.  Eep.  450,  117  N.  Y.  Supp.  129;  Colpe 
V.  Lindblom,  57  Wash.  106,  106  Pac.  634;  Gray  v.  Central  Minnesota 
Immigration  Co.,  127  Iowa,  560,  103  N.  W.  792;  Harding  v.  Olson, 
177  111.  298,  52  N.  E.  482 ;  Bolin  v.  Guieral  (Tex.  Civ.  App.)  37  S.  W. 
618. 
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the  defect.  At  any  rate,  a  rescission  will  not  be  denied  to 
the  purchaser  if  there  are  any  circumstances  in  the  case 
which  would  make  it  unreasonable  or  a  hardship  for  him  to 
wait  for  a  deed  during  the  time  asked  for,  or  during  the 
time  which  would  be  consumed  in  litigation  necessary  to 
clear  the  title.=" 

§  432.  Vendor  Disabling  Himself  to  Convey. — When 
the  vendor  in  an  executory  contract  for  the  sale  of  land  has 
good  title  at  the  time  of  making  the  contract,  but  afterwards 
puts  it  out  of  his  own  power  to  perform  his  undertaking,  by 
selling  the  premises  to  a  third  person  or  by  creating  in- 
cumbrances which  he  cannot  remove  before  the  time  ap- 
pointed for  delivering  the  deed,  the  purchaser  will  be  en- 
titled to  rescind  the  contract  and  recover  any  payments 
which  he  may  have  made  under  it.^*°  So,  where  the  con- 
tract provides  that  the  vendor  shall  have  thirty  days  to 
perfect  his  title  after  notice  of  defects  in  it,  but  the  destruc- 
tion of  the  records  makes  it  impossible  for  him  to  convey  a 
perfect  title  within  the  time  allowed,  the  purchaser  may 
disaffirm  the  contract.^*'  And  a  similar  ruling  was  made 
in  a  case  where  the  contract  provided  that  the  vendor  should 
have  one  year  in  which  to  perfect  the  title  in  case  it  was 
found  to  be  unmarketable,  and  the  land  had  previously  been 
sold  for  taxes,  and  the  vendor,  instead  of  redeeming  from 
the  tax  sale  as  he  might  have  done  immediately,  and  so 
clearing  the  title,  brought  an  action  to  have  the  tax  sale  set 
aside,  which  suit,  in  the  nature  of  things,  could  not  be  final- 
ly determined  within  the  year.^*^ 

§  433.     Defects  Cured  or  Curable  Before  Conveyance. — 

A  vendee  will  not  be  justified  in  rescinding  the  contract 
because  of  a  want  of  title  in  the  vendor  or  of  defects  in  his 
title,  existing  at  the  time  of  the  execution  of  the  contract  or 
arising  since  then,  if  the  vendor  holds  the  title,  or  has  re- 
moved the  defects  in  the  title  or  objections  to  it,  when  the 

24  4Mlnto  V.  Moore,  1  Ala.  App.  556,  55  South.  542;  Morriss  v. 
Coleman,  1  Kob.  (Va.)  478;  Coonrod  v.  Studebaker,  53  Wash.  32,  101 
Pac.  489.    See  Metcalfe  v.  Dallam,  4  J.  J.  Marsh.  (Ky.)  196. 

245  Supra,  §§  210,  211. 

246  MeDermott  v.  Catfleld,  18  Cal.  App.  499,  123  Pac.  539. 

247  Sykes  v.  Bobbins,  125  Fed.  433,  60  C.  C.  A.  275. 
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time  arrives  for  him  to  deliver  the  deed  or  when  he  ten- 
ders a  deed.^*^  But  the  purchaser's  right  to  rescind,  be- 
cause of  defects  or  a  want  of  title  in  the  vendor,  is  to  be  de- 
termined from  the  state  of  the  title  as  it  exists  at  the  time 
fixed  for  performance  of  the  contract  and  delivery  of  the 
conveyance,  without  regard  to  any  subsequent  perfection 
of  the  title. ^^^  If  the  contract  allows  a  specified  number  of 
days  for  examination  of  the  title,  with  the  privilege  of  de- 
clining to  complete  the  purchase  if  the  title  is  not  found 
satisfactory,  the  purchaser's  right  to  rescind  vests  at  the 
end  of  such  period  of  time,  but  he  must  give  notice  of  his 
objections  to  the  title  or  offer  to  complete  the  contract  on 
delivery  of  a  good  title. ^°''  If  the  contract  does  not  specify 
any  time  for  its  performance,  and  the  vendor  tenders  a  deed, 
and  demands  payment  of  the  price,  while  his  title  is  not 
marketable,  the  vendee  may  then  rescind  and  sue  for  the 
recovery  of  any  part  payment  he  may  have  made,  although 
the  vendor  has  a  suit  pending  to  quiet  his  title  in  which  a 
decree  is  afterwards  rendered  in  his  favor.^"*"^ 

Applying  the  rule  above  stated,  it  may  be  observed  that 
the  purchaser  is  not  entitled  to  rescind  on  the  ground  that 
his  vendor  has  no  title,  where  the  vendor  has  the  equitable 
title  and  is  in  a  position  to  procure  the  legal  title  at  the 
maturity  of  his  own  contract  of  sale.^^-  And  so,  the  execu- 
tion by  the  vendor  of  a  mortgage  on  the  premises,  after  the 
making  of  the  agreement  to  sell,  is  not  a  ground  to  rescind 

248  Coleman  v.  First  Nat.  Bank,  115  Ala.  307,  22  Soutli.  84;  Evans 
V.  Boiling,  .5  Ala.  550;  Elliott  v.  Hogue,  113  Ark.  599,  168  S.  W.  1097 ; 
Hale  V.  Cochrane,  21  Colo.  App.  .528,  l.'vj  Pac.  980;  Allen  v.  Adams, 
162  Iowa,  300,  143  N.  ^Y.  1092;  Buford's  Adm'r  v.  Guthrie,  14  Bush 
(Ky.)  677;  Spicer  v.  Jones  (Ky.)  1  S.  W.  810;  Jennings  v.  Dixey,  36 
N.  J.  Eq.  490;  Kister  v.  PoUak,  125  App,  Div.  226,  109  N.  Y.  Supp. 
204;  Bangs  v.  Barret,  10  R.  I.  615,  18  Atl.  250;  Blackmore  v.  Shelby, 
8  Humph.  (Tenn.)  430;  Stokes  v.  Acklen  (Tenn.  Ch.  App.)  46  S.  W. 
316;  Hill  V.  Hoeldtke,  104  Tex.  594,  142  S.  W.  871,  40  L.  R.  A.  (N. 
S.)  072;  Daniel  v.  Leitch,  13  Grat.  (Va.)  195;  Syme  v.  Johnston,  3 
Call  (^'a.)  558. 

2-*»Crim  V.  Umbsen,  155  Cal.  697,  103  Pac.  178,  132  Am.  St  Rep. 
127;    Stitzel  v.  Kopp,  9  Watts  &  S.  (Pa.)  29. 

260  Anderson  v.  Strassbui-ger,  92  Cal.  3s,  27  Pac.  1095. 

261  Eggers  T.  Busch,  154  111.  604,  39  N.  E.  619. 

262  Friedman  v.  DewL's,  33  N.  Y.  Super.  Ct.  450.  And  see  McNeny 
V.  Campbell,  81  Neb.  754,  116  N.  W.  671. 
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the  contract  if  the  incumbrance  is  removed  before  the  ven- 
dor is  called  on  to  make  title.^"  And  the  pendency  of  a  suit 
against  the  vendor  which  does  or  may  create  a  lien  upon 
the  premises  will  not  justify  a  rescission  if  the  action  is 
compromised  and  settled  or  dismissed  before  the  time  for 
making  a  deed.^^*  Again,  the  vendor's  coverture  at  the 
time  of  the  sale,  or  even  when  a  deed  is  executed,  is  no 
ground  for  rescission  if  she  is  discovert  at  the  time  when 
payment  of  the  balance  of  the  purchase  money  is  sought  to 
be  enforced,  if  a  new  and  sufficient  deed  is  then  tendered. ^^° 
And  so,  one  contracting  with  the  husband  alone  for  the 
purchase  of  community  property  cannot  rescind  his  contract 
where  both  husband  and  wife  have  joined  in  the  execution 
and  tender  of  a  deed.^°°  Nor  will  relief  be  granted  to  the 
purchaser  on  the  ground  of  an  outstanding  title  in  a  third 
person,  if  the  holder  thereof  relinquishes  it  to  the  pur- 
chaser.^'^'  But  it  is  held  in  some  decisions  that,  if  the  ven- 
dor has  not  a  good  title  at  the  time  fixed  for  conveying,  the 
vendee  need  not  accept  a  deed  from  a  stranger,  but  may 
forthwith  rescind. ^°^ 

§  434.  Defects  Cured  After  Notice  of  Rescission  but  Be- 
fore Decree. — If  a  purchaser  of  land,  on  discovering  that 
his  vendor  has  no  title  or  holds  only  a  defective  title, 
promptly  gives  notice  of  his  intention  to  rescind  the  con- 
tract and  takes  such  steps  as  may  be  necessary  in  pursuance 
of  such  notice,  it  is  held  by  many  of  the  decisions  that  the 
rescission  is  effective  notwithstanding  that  the  vendor  aft- 
erwards perfects  his  title  and  tenders  it  to  the  purchaser, 
and  that  a  title  acquired  by  the  grantor  after  such  disaffirm- 
ance cannot  be  forced  on  the  purchaser  without  a  new  con- 
tract between  the  parties.^''"    At  any  rate,  this  rule  appears 

25  3  Tieman  v.  Roland,  15  Pa.  429. 

254Wilsey  V.  Dennis,  44  Barb.  (N.  Y.)  354;  Fant  v.  Wright  (Tex. 
Civ.  App.)  61  S.  W.  514;  Daniel  v.  Smythe,  5  B.  Mon.  (Ky.)  347. 

255  Holmes  v.  Holmes,  107  Ky.  163,  53  S.  W.  29,  92  Am.  St.  Rep. 
342. 

266  Wooding  V.  Grain,  10  Wash.  35,  38  Pac.  756. 

25  7  Moss  V.  Davidson,  1  Smedes  &  M.  (Miss.)  119. 

258  Williams  v.  Gilbert,  120  Minn.  299,  139  N.  W.  502. 

269  Mayer  v.  United  States,  5  Ct.  Gl.  317;  Burks  v.  Da  vies,  85 
Cal.  110,  24  Pac.  613,  20  Am.  St.  Rep.  213;  Tryce  v.  Dittus,  199  111. 
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to  be  applicable  where  an  action  to  annul  the  sale  is  insti- 
tuted before  the  vendor  acquires  the  complete  title.-""  But 
there  are  decisions  to  the  contrary.  It  has  been  held  in 
numerous  cases  that  a  decree  for  the  rescission  of  a  contract 
for  the  purchase  of  land  will  not  be  rendered  in  a  suit 
brought  for  that  purpose,  on  the  ground  that  the  title  of  the 
vendor  is  defective  or  incumbered,  whatever  may  have  been 
the  state  of  the  title  at  the  commencement  of  the  suit,  if  it 
is  shown  at  the  hearing  (or  before  the  entry  of  a  decree) 
that  the  defects  have  been  cured  or  the  incumbrances  re- 
moved, so  that  the  vendor  is  now  able  and  willing  to  con- 
vey a  good  title. ^°^  This  rule  is  subject  to  exception,  how- 
ever, in  cases  where  time  is  important  by  the  terms  of  the 
contract,  or  is  necessarily  made  so  from  the  nature  of  the 
property  or  the  circumstances  of  the  case.^*^  Or,  as  stated 
by  the  Supreme  Court  of  the  United  States,  the  complainant 
must  show  some  loss,  injury,  or  damage  resulting  from  the 
delay  in  perfecting  the  title  before  he  can  claim  a  rescission 
of  the  contract ;  and  even  if  this  can  be  shown,  the  court, 
as  a  general  rule,  will  not  be  authorized  to  decree  a  rescis- 
sion, if  compensation  can  be  made  in  money  for  the  injury 
arising  from  the  delay  in  making  good  the  original  defects 
in  the  title. ^"^  But  if  the  ground  of  rescission  alleged  is  that 
the  vendor  fraudulently  misrepresented  or  concealed  the 
true  state  of  his  title,  and  notice  of  rescission  is  given  or  a 
suit  to  rescind  is  instituted,  it  seems  that  the  purpose  of 
the  vendee  to  withdraw  from  the  contract  cannot  be  frus- 
trated by  the  tender  of  a  title  cured  of  its  defects  or  an  after- 
acquired  title. ^"^ 

189,  65  N.  E.  220;  Hall  v.  Clountz,  26  Tex.  Civ.  App.  348,  63  S.  W. 
941 ;  Blakey  v.  Allen,  22  Tex.  Civ.  App.  39,  .54  S.  W.  386 ;  Buckiug- 
ham  V.  Thompson  (Tex.  Civ.  App.)  135  S.  W.  652. 

260  Hale  V.  City  of  New  Orleans,  18  La.  Ann.  ;',21. 

261  Kimball  V.  West,  15  Wall.  377,  21  L.  Ed.  95;  Wiekliffe  v.  Lee, 
6  B.  Mon.  (Ky.)  543;  Davidson  v.  SIoss,  5  How.  (Miss.)  673;  Jenkins 
V.  Wbltehead,  7  Smedes  &  M.  (Miss.)  577 ;  Fletcher  v.  AVilson,  Smedes 
&  M.  Ch.  (Miss.)  376;  Frost  v.  Branson,  6  Xerg.  (Tenn.)  36;  Topp  v. 
White,  12  Heisk.  (Tenn.)  165;  Garber  v.  Sutton,  96  Va.  469,  31  S. 
E,  894. 

2  62  Fletcher  v.  Wilson,  Smedes  &  M.  Ch.  (Miss.)  376. 

263  Kimball  v.  West,  15  Wall.  377,  21  L.  Ed.  95. 

264  Woods  V.  North,  6  Humph.  (Tenn.)  309,  44  Am.  Dec.  312;  Green 
V.  Chandler,  25  Tex.  148 ;    Topp  v.  White,  12  Heisk.  (Tenn.)  165. 
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§  435.     Disturbance  of  Purchaser  or  Danger  of  Eviction. 

When  a  contract  for  the  sale  of  land  has  been  executed  by 
placing  the  purchaser  in  possession  under  a  deed  with  cove- 
nants of  warranty,  the  vendee  will  not  be  entitled  to  rescind 
on  the  mere  ground  that  there  is  a  defect  in  the  vendor's 
title,  or  that  there  is  an  outstanding  title  in  another,  unless 
he  also  shows  an  actual  disturbance  of  his  possession  or  an 
actual  danger  of  eviction  by  the  holder  of  a  paramount  title 
who  evinces  an  intention  to  assert  and  enforce  his  rights. ^^° 
In  other  words,  equity  will  not  grant  relief  by  rescission  to  a 
purchaser  who  shows  nothing  more  than  a  possibility  that  he 
may  at  some  future  time  be  dispossessed  on  account  of  the 
defective  nature  of  the  title  transferred  to  him.  And  this 
rule  is  specially  applicable  where  he  has  been  in  the  quiet 
and  undisturbed  possession  of  the  premises  for  a  long  term 
of  years. ^°°  In  such  cases  he  will  be  left  to  pursue  his 
remedy  at  law  if  the  occasion  shall  ever  arise.  Thus,  the 
purchaser  of  a  house  and  lot  may  not  rescind  the  sale  be- 
cause the  house  encroaches  fourteen  inches  upon  an  adjoin- 
ing lot,  when  the  adjoining  owner  does  not  appear  to  com- 
plain of  the  possession  nor  desire  to  recover  the  strip,  the 
defect  being  covered  by  the  warranty  in  the  vendor's 
deed.^^^     So  an  exchange  of  property  cannot  be  rescinded  for 

26  5  Nelson  v.  Wood  Placer  Min.  Co.  (C.  O.)  167  Fed.  206;  Kiddell 
V.  Blake,  4  Cal.  264;  Thayer  v.  White,  3  Cal.  228;  Sanderlin  v.  Wil- 
lis, 98  Ga.  278,  25  S.  B.  437;  Jorgeson  v.  Hock,  234  111.  631,  85  N.  B. 
296;  Lucas  v.  Crippen,  76  Iowa,  507,  41  N.  W.  205;  Ingraham  v. 
Ward,  56  Kan.  550,  44  Pae.  14;  Creekmore  t.  Brjant,  158  Ky.  166, 
164  S.  W.  337;  Lewis  v.  Morton,  5  T.  B.  Mon.  (Ky.)  1 ;  Brassfleld  v. 
Walker,  7  B.  Mon.  (Ky.)  96;  Lewis'  Representatives  v.  Bagby,  3  J. 
J.  Marsh.  (Ky.)  33 ;  Cannon  v.  Female  Orphan  Soc,  24  La.  Ann.  452; 
Barton's  Ex'x  v.  Hempkin,  19  La.  510;  Davis  v.  Jelks,  13  La.  Ann. 
432  (but  compare  McDonold  v.  Vaughan,  14  La.  Ann.  716) ;  Gale  v. 
Green,  Walk.  (1  Miss.)  159,  12  Am.  Dec.  548;  Anderson  v.  Lincoln, 
5  How.  (Miss.)  279;  Latham  v.  Morgan,  Smedes  &  M.  Ch.  (Miss.)  611; 
Van  Lew  v.  Parr,  2  Kich.  Eq.  (S.  C.)  321 ;  Garvin  v.  Cohen,  13  Rich. 
Law  (S.  C.)  153;  Whltworth  v.  Stuckey,  1  Rich.  Bq.  (S.  C.)  404; 
Renner  v.  Marshall  (Tenn.  Ch.  App.)  58  S.  W.  863;  Milby  v.  Hester 
(Tex.  Civ.  App.)  94  S.  W.  178;  Max  Meadows  Land  &  Imp.  Co.  v. 
Brady,  92  Va.  71,  22  S.  E.  845.  Contra,  JMills  v.  Morris,  156  Wis.  88, 
145  N.  W.  369. 

2  66  Edwards  v.  Morris,  1  Ohio,  524;  Roach  v.  Rutherford,  4 
Desaus.  (S.  C.)  126,  6  Am.  Dec.  606;  McCann  v.  Edwards,  6  B.  Mon. 
(Ky.)  208 ;   Grant  v.  Wasson,  6  J.  J.  Marsh.  (Ky.)  618. 

267  Tepper  v.  Niemeier,  32  Ky.  Law  Rep.  407,  105  S.  W.  896. 
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failure  of  title,  where  the  title  conveyed  rested  upon  an  un- 
interrupted adverse  possession  under  color  of  title,  suffi- 
cient to  bar  all  other  claims,  and  there  is  no  reasonable 
probability  that  the  plaintiff  will  not  have  the  means  in  his 
possession  of  establishing  such  title  if  attacked  in  the  future 
by  a  third  person. ^^*  And  where,  under  a  contract  for  the 
sale  of  land,  the  vendor  is  required  to  deliver  a  deed  on  a 
day  certain,  the  fact  that  a  part  of  the  land  has  been  at- 
tached on  mesne  process  prior  to  the  arrival  of  the  ap- 
pointed day  does  not  constitute  a  sufficient  ground  for  the 
vendee  to  rescind  the  contract,  where  the  vendor  will  per- 
mit him  to  retain  enough  of  the  purchase  money  to  indem- 
nify him  against  the  attachment.^''''  But  these  rules  do  not 
apply  where  the  vendor  has  fraudulently  misrepresented  or 
concealed  the  true  state  of  his  title.  In  such  cases  the  ven- 
dee will  be  entitled  to  rescind  without  waiting  for  any  evic- 
tion or  disturbance  of  his  possession. ^^° 

§  436.     Failure  of  Title  as  to  Part  of  Land  Conveyed. — 

According  to  most  of  the  authorities,  if  the  vendor  of  land 
is  unable  to  make  a  good  title  to  any  material  portion  of  the 
property  which  he  has  contracted  to  convey,  the  purchaser 
will  have  a  right  to  rescind  the  contract  as  a  whole. ^^^  On 
the  other  hand,  if  the  portion  of  the  land  which  is  or  may 
be  lost  to  the  purchaser  through  the  failure  of  his  vendor's 


268  Mllby  V.  Hester  (Tex.  Civ.  App.)  94  S.  W.  178. 

2C9  Borden  v.  Borden,  5  Mass.  67,  4  Am.  Dec.  32. 

270  Coffee  V.  Newsom,  2  Ga.  4i2;  Adams  v.  Casaway,  7  Ky.  Law 
Rep.  533 ;  Stockham  v.  Cheney,  62  Jlich.  10,  28  N.  W.  692 ;  Ramirez 
V.  Barton  (Tex.  Civ.  App.)  41  S.  W.  508;  Culbertson  v.  Blanchard, 
79  Tex.  4S6,  15  S.  W.  700;  Hurst  v.  Knight  (Tex.  Civ.  App.)  104  S. 
W.  1072. 

2T1  Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct.  617,  37  L.  Ed.  475; 
Yeates  v.  Pryor,  11  Ark.  58;  Cliastaln  v.  Staley,  23  Ga.  26;  Wilson 
V.  Brumfleld,  8  Blackf.  (Ind.)  140;  Kares  v.  Covell,  ISO  Mass.  200, 
62  N.  B.  244,  91  Am.  St.  Rep.  271;  JIackey  v.  Ames,  31  Minn.  103, 
16  N.  W.  541;  Champlln  v.  Laytln,  18  Wend.  (N.  Y.)  407,  31  Am.  Dec. 
382 ;  Hayes  v.  Skldmore,  27  Ohio  St.  331 ;  Miller  v.  Beck,  72  Or.  140, 
142  Pac.  e03;  Wood  v.  Mason,  2  Cold.  (Tenn.)  251;  Winfrey  v. 
Drake,  4  Lea  (Tenn.)  293;  Dorn  v.  Dunham,  24  Tex.  300;  Shaw  v. 
O'Neill,  45  Wash.  98,  88  Pac.  111.  Contra,  see  McDunn  v.  City  of 
Des  Moines,  34  Iowa,  467 ;  Van  Eps  v.  Schenectady  City,  12  Johns. 
(X.  Y.)  43(J,  7  Am.  Dec.  330;  Decker  v.  Schulze,  11  Wash.  47,  39  Pac. 
261,  27  L.  R.  A.  335,  48  Am.  St.  Rep.  858. 
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title  is  insignificant  in  comparison  with  the  whole,  did  not 
form  any  special  inducement  to  the  purchase,  is  not  essen- 
tial to  the  use  or  enjoyment  of  the  remainder  of  the  land, 
so  that  the  loss  of  it  will  not  materially  detract  from  the 
value  of  the  residue,  the  purchaser  will  not  have  the  right 
to  rescind  the  contract,  but  must  seek  compensation  in  a 
proportional  abatement  of  the  price  or  in  the  recovery  of 
damages. ^'^  And  where  the  conditions  are  such  as  to  give 
the  purchaser  the  right  of  rescission,  it  is  a  principle  of 
equity,  recognized  by  statute  in  some  of  the  states,  that  he 
is  not  obliged  to  exercise  this  right  with  reference  to  the 
entire  contract,  but  he  may  elect  to  affirm  it  so  far  as  con- 
cerns that  portion  of  the  property  to  which  the  vendor  can 
give  a  good  title.^^^  It  is  not  always  easy  to  determine 
when  the  part  of  the  property  to  which  title  fails  is  to  be 
regarded  as  "material"  within  the  meaning  of  the  rule.  It 
has  been  stated  that  if  it  amounts  to  as  much  as  one-half 
the  entire  purchase,  it  is  clearly  a  case  in  which  the  vendee 
is  entitled  to  rescind.^'*  But  a  rule  which  had  regard  only 
to  the  relative  area  of  the  part  of  the  land  to  which  the 
vendor  can  give  title  as  compared  with  that  to  which  his 
title  fails  would  seldom  give  satisfactory  results  in  its  prac- 
tical application.  Hence  the  courts  have  ruled,  disregard- 
ing mere  questions  of  comparative  size,  that  a  case  for  re- 
scission is  made  out  if  that  portion  of  the  land  to  which  the 
title  fails  constituted  the  chief  inducement  to  make  the  pur- 
chase, so  that  the  object  of  the  purchaser  in  acquiring  the 
property  would  be  defeated  by  the  loss  of  it,  and  he  would 


2  72Fitzhugh  v.  Davis,  46  Ark.  337;  Buck  v.  McCaughtry,  5  T.  B. 
Mon.  (Ky.)  216;  Williams  v.  Thomas,  21  Ky.  Law  Rep.  1228,  54  S.  W. 
824 ;  Parsons  v.  Lunsford,  21  Ky.  Law  Rep.  1536,  55  S.  W.  885 ;  Key 
V.  Jennings,  66  Mo.  356;  Reynolds  v.  White,  148  App.  Div.  595,  128 
N.  Y.  Supp.  529;  Tomlinson  v.  Savage,  41  N.  C.  430;  McCOurt  V. 
Johns,  33  Or.  561,  53  Pac.  601. 

27  3  Dorr  V.  Mldelburg,  65  W.  Va.  778,  65  S.  E.  97,  23  L.  R.  A.  (N. 
S.)  987.  "If  the  purchaser  loses  part  of  the  land  from  defect  of 
title,  he  may  claim  either  a  rescission  of  the  entire  contract  or  a  re- 
duction of  the  price  according  to  the  relative  value  of  the  land  so 
lost."  Oiv.  Code  Ga.  1910,  §  4124.  And  see  Soule  v.  Heerman,  5  La. 
358. 

27  4  Black  Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  312,  56  N.  W.  1071; 
Morgan  T.  Brown  (Tex.  Oiv.  App.)  156  S.  W.  361. 
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not  have  bought  the  remaining  portion  of  the  land  by  it- 
ggj£  276  Thus,  in  a  c^se  in  Maryland,  a  purchaser  desired 
to  obtain  a  particular  tract  of  land,  covering  about  an  acre, 
for  a  site  for  a  factory,  but  was  obliged  to  buy  a  tract 
twenty  acres  in  extent  embracing  the  smaller  tract,  as  the 
owner  would  not  sell  less  than  the  whole.  It  proved  that  the 
vendor's  title  was  defective  as  to  a  quarter  of  an  acre  of  the 
smaller  tract,  and  also  that  the  means  of  access  to  the  prop- 
erty were  less  favorable  than  had  been  represented,  and  it 
was  held  that  the  purchaser  had  a  right  to  rescind  the  con- 
tract.^'^  So,  where  a  person  sells  land  and  conceals  the  fact 
that  he  had  previously  conveyed  the  coal  under  the  land  to 
another  person  by  a  deed  of  record,  the  purchaser,  on  dis- 
covering the  fraud,  may  rescind  the  contract.^"  Again,  if 
that  portion  of  the  property  to  which  the  vendor's  title  fails 
is  necessary  or  convenient  to  the  complete  enjoyment  and 
use  of  the  property  as  a  whole,  or  if  the  loss  of  it  would 
render  the  entire  property  unfit  for  the  purpose  for  which  it 
was  intended,  it  is  so  material  a  deficiency  as  to  warrant  a 
rescission  of  the  contract  by  the  purchaser.^''*  Thus,  in  a 
case  where  the  vendor  of  a  house  and  lot  was  unable  to 
convey  title  to  a  narrow  strip  of  the  land  covered  by  the 
contract  of  sale,  but  which  included  two  large  and  fine 
shade  trees,  it  was  held  to  be  a  question  for  the  jury 
whether  this  circumstance  justified  a  rescission.^'"'  But  it 
is  also  a  rule  that  if  the  purchaser  takes  the  property  with 
notice  of  a  defect  or  want  of  title  to  a  part  of  it,  he  will  not 
be  entitled  to  rescind,  at  least  if  there  is  nothing  to  show 
that  his  remedy  at  law  upon  the  covenants  in  his  deed  will 
not  be  a  sufficient  protection.^'" 

275  Daquin  v.  Coiron,  3  La.  3x7;  Smith  v.  Corcoran,  7  La.  46; 
Grecnwalt  v.  Born,  3  Yeates  (Pa.)  6;  Adiims  v.  Kibler,  7  S.  C.  47; 
Galloway  v.  Bradshaw,  5  Sneed  (Tenn.)  70. 

27  6  Keating  v.  Price,  58  Md.  532. 

277  Vernam  v.  Wilson,  31  Pa.  Super.  Ct.  257. 

278Parham  v.  Randolph,  4  How.  rjliss.)  435,  35  Am.  Dec.  403; 
Weitzel  v.  Leyson,  23  S.  D.  3(;7,  121  N.  W.  S68 ;  Coffee  v.  Newsom,  2 
Ga.  442 ;  Alpha  Portland  Cement  Co.  v.  Shirk,  227  Fed.  &66,  142  O.  O. 
A.  424. 

27  0  Brown  v.  Aitken,  88  Vt.  148,  92  Atl.  22. 

280  Demaret  v.  Bennett,  29  Tex.  2G2;  Kiminel  v.  Scott,  34  Neb.  493, 
52  N.  W.  371. 
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§  437.  Grounds  for  Equitable  Relief. — A  court  of  equity 
will  not  decree  the  rescission  of  a  contract  for  the  sale  of 
land,  on  account  of  failure  or  defect  of  title  in  the  vendor, 
unless  some  specific  ground  for  the  exercise  of  its  powers 
is  shown, ^^^  nor  in  cases  where  the  parties  cannot  well  be 
reinstated  in  their  former  positions. ^^^  But  if  the  vendor, 
being  aware  of  the  state  of  his  title,  has  made  fraudulent 
representations  in  regard  to  it,  or  has  fraudulently  con- 
cealed the  defects  or  objections  to  it,  this  furnishes  a  clear 
ground  for  the  interposition  of  a  court  of  equity,  and  the 
purchaser  will  not  be  put  to  his  remedy  at  law.^'^  And 
even  if  the  vendor  has  no  actual  fraudulent  intention,  yet  if 
he  represents  to  the  purchaser  that  he  holds  a  title  in  fee 
simple  to  the  land,  which  is  contrary  to  the  fact,  and  ex- 
ecutes a  warranty  deed,  equity  will  treat  the  deed  as  an  ex- 
ecutory contract  to  convey,  the  rescission  of  which  may  be 
decreed. ^^*  But  though  there  may  be  adverse  claims  to  the 
land  in  question,  yet  fraud  cannot  be  inferred  from  their 
mere  existence  if  the  vendor  had  no  knowledge  of  them  and 
made  no  representations  concerning  them.^'^  Again,  a  mu- 
tual mistake  as  to  the  condition  of  the  title  may  furnish  a 
sufficient  ground  for  claiming  relief  in  equity.^*"  And  even 
in  the  absence  of  fraud  or  mistake,  relief  should  not  be  de- 
nied to  the  purchaser  if  the  circumstances  are  such  that  he 
has  no  adequate  remedy  at  law,^*'  which  may  be  the  case 
where  the  vendor  is  bankrupt  or  insolvent,  so  that  a  judg- 
ment against  him  in  a  suit  on  his  covenant  of  warranty 

281  CuUigan  v.  Wingerter,  57  Mo.  241.  But  see  Newberry  v.  Kuf- 
fin,  102  Va.  73,  45  S.  B.  733. 

282  Golden  v.  Maupin,  2  J.  J.  Marsh.  (Ky.)  236. 

283Boyce  v.  Grundy,  3  Pet.  210,  7  L.  Ed.  655;  Dlggs  v.  Kirby,  40 
Ark.  420;  Fountain  Valley  Land  &  Irr.  Co.  v.  Wagoner,  59  Colo.  55, 
147  Pac.  333;  Reed  v.  Tioga  Mfg.  Co.,  66  Ind.  21;  Madden  v.  Leak, 
5  J.  J.  Marsh.  (Ky.)  95;  Old  Dominion  Copper  Mining  &  Smelting  Co. 
V.  Bigelow,  188  Mass.  315,  74  N.  E.  653,  108  Am.  St.  Eep.  479 ;  Par- 
ham  V.  Randolph,  4  How.  (Miss.)  435,  35  Am.  Dec.  403 ;  McAlister  v. 
Barry,  3  N.  C.  290,  Fed.  Cas.  No.  8,656. 

2  84  Adams  V.  Reed,  11  Utah,  480,  40  Pac.  720. 

285  Harland's  Heirs  v.  Eastland,  Hardin  (Ky.)  590. 

286  Jenkins  v.  Netherland,  3  Ky.  Law  Rep.  538;  Ayres  v.  Mitchell, 
3  Smedes  &  M.  (Miss.)  683. 

287  Fletcher  v.  Wilson,  Smedes  &  M.  Oh.  (Miss.)  376;  Ayres  v. 
Mitchell,  3  Smedes  &  M.  (Miss.)  683. 
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would  be  worthless. ^'^  But  as  a  general  rule,  where  a  con- 
tract of  sale  has  been  executed  by  the  delivery  and  accept- 
ance of  a  conveyance  and  the  placing  of  the  purchaser  in 
possession,  if  the  vendor  has  committed  no  fraud  and  is  not 
shown  to  be  insolvent,  and  there  is  no  other  special  ground 
for  equitable  interference,  a  rescission  of  the  sale  will  not 
be  granted  because  of  a  failure  of  title  or  a  defect  in  the 
vendor's  title,  but  in  such  cases  the  purchaser  must  rely 
on  the  covenants  in  his  deed  and  seek  his  proper  remedy 
at  law.^*" 

§  438.     Waiver,  Estoppel,  or  Default  of  Purchaser. — If 

a  purchaser,  after  learning  of  defects  in  his  vendor's  title 
or  of  fraud  practised  upon  him  in  regard  to  it,  pays  an  in- 
stallment of  the  purchase  money,  or  remains  in  possession 
of  the  premises  for  an  unreasonable  length  of  time  without 
objecting  to  the  title  or  offering  to  restore  the  possession, 
he  will  be  held  to  have  waived  or  lost  his  right  to  rescind 
and  must  accept  such  title  as  the  vendor  is  able  to  con- 
vey.^^**  But  in  a  case  where  a  contract  for  the  sale  of  three 
certain  lots,  at  the  end  of  a  description,  excepted  from  the 
last-mentioned  lot  all  that  portion  which  had  been  or  was 
to  be  appropriated  to  the  widening  of  a  street,  and  stated 
that  the  vendee  contracted  with  knowledge  of  defects  af- 
fecting title  to  the  front  part  of  said  lot,  and  at  the  end  of 
the  contract  there  was  an  agreement  that,  in  case  any  valid 
defect  in  the  title  was  found  and  the  same  was  rejected  by 
the  purchaser,  then  the  contract  should  be  void,  it  was  held 
that  the  excepting  clause  would  merely  prevent  the  vendee, 
if  he  should  seek  for  specific  performance,  from  requiring 
a  conveyance  in  fee  to  the  excepted  portion  of  the  lot,  but 

288  Pearson  v.  Seay,  35  Ala.  612. 

289  Hepburn  v.  Dunlop,  1  Wheat.  179,  4  L.  Ed.  65;  Alger  v.  Ander- 
son (G.  C.)  02  Fed.  696;  Fields  v.  Clayton,  117  Ala.  538,  23  South. 
530,  67  Am.  St.  Rep.  189;  Vice  v.  Littlejohn,  116  Ala.  276,  22  South. 
488;  Peay  v.  Wright,  22  Ark.  198;  Upshaw  v.  Debow,  7  Bush  (Ky.) 
442;  Gale  v.  Conn,  3  J.  J.  Marsh.  (Ky.)  538;  Middlekauff  v.  Barrick, 
4  Gill  (Md.)  290;  Brown  v.  Manning,  3  Minn.  35  (Gil.  13),  74  Am. 
Dec.  736;  Miller  v.  Miller,  47  Minn.  546,  50  N.  W.  612;  Bruner  v. 
Meigs,  64  N.  Y.  506;   Wilkins  v.  Irvine,  33  Ohio  St.  138. 

200  Gillam  v.  Briggs,  1  Rich.  Eq.  Cas.  (S.  0.)  432;  Finley's  Ex'rs  v. 
Lynch,  2  Bibb  (Ky.)  566,  5  Am.  Dec.  635. 
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that  it  did  not  deprive  him  of  the  right  to  refuse  to  per- 
form if  the  title  was  defective.^"  Where  the  purchaser 
takes  possession  under  an  executory  contract  providing  for 
a  conveyance  on  the  payment  of  the  purchase  money,  and 
neglects  to  pay  it  for  a  considerable  period  of  time,  dur- 
ing which  time  the  land  is  sold  on  execution  against  the 
vendor,  the  purchaser  cannot  on  that  account  obtain  a 
rescission  of  the  contract.^^-  But  delay  during  the  time 
the  parties  to  the  contract  are  negotiating  for  a  settlement 
is  not  a  waiver  of  the  right  to  rescind. ^°^  And  it  is  held 
that  a  purchaser  may  rely  on  the  improper  condition  of  the 
record  title  as  a  ground  for  avoiding  the  contract  and  re- 
covering the  deposit  which  he  made,  although  he  did  not 
intend  to  take  the  property  under  any  circumstances,  if  he 
has  done  nothing  which  should  estop  him  from  insisting  on 
a  strict  compliance  with  the  contract.^'* 

§  439.  Rescission  by  Vendor  for  Non-Payment  of  Pur- 
chase Money. — ^When  a  contract  for  the  sale  of  land  con- 
tains a  provision  that  it  shall  become  void,  or  that  the 
rights  of  the  purchaser  thereunder  shall  be  forfeited,  in 
case  he  shall  fail  to  pay  the  purchase  money  at  the  time 
agreed,  the  vendor  has  a  right  to  hold  him  to  a  strict  per- 
formance of  his  undertaking  and  to  rescind  the  contract 
upon  non-payment.^'^  And  the  fact  that  a  considerable 
portion  of  the  purchase  money  has  already  been  paid  is  no 
ground  for  granting  relief  to  a  vendee  as  against  his  own 
explicit  agreement  that  the  contract  should  be  forfeited  if 
the  whole  was  not  paid  at  a  certain  time.^''^  But  the  for- 
feiture of  the  contract  is  not  a  necessary  result  of  non- 
payment in  such  cases.  The  provision  for  forfeiture  is  re- 
garded as  giving  the  vendor  an  option,  and  he  may  elect, 
instead  of  terminating  the  contract,  to  treat  it  as  in  force 

2  81  New  York  Life  Ins.  Co.  v.  Gilhooly,  61  N.  J.  Bq.  118,  47  Atl. 
494. 

292  Hart  V.  Bleight,  3  T.  B.  Mon.  (Ky.)  273. 

293  Brown  v.  Aitken,  88  Vt.  148,  92  Atl.  22. 

294  Cabrera  v.  Payne,  10  Cal.  App.  675,  103  Pac.  176. 

2  96  Steele  v.  Biggs,  22  111.  643;  Morgan  v.  Oliver  (Ky.)  12  S.  W. 
381 ;  Curran  v.  Texas  Land  &  Mortgage  Co.,  24  Tex.  Civ.  App.  499, 
60  S.  W.  466. 

296  Steele  v.  Biggs,  22  111.  643. 
Black  Resc. — 68 
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and  sue  for  the  unpaid  balance  of  the  price.^"^  But  if  the 
contract  does  not  contain  such  a  forfeiture  clause,  it  is 
generally  considered  that  time  is  not  of  the  essence  of  the 
contract.  And  if  time  is  not  of  the  essence,  then  the  mere 
failure  of  the  purchaser  to  pay  the  price  at  the  time  stipu- 
lated will  not  authorize  a  rescission  or  forfeiture.^"*  At 
least,  in  equity,  the  vendor  will  not  be  permitted  to  termi- 
nate the  contract  arbitrarily  upon  such  default,  or  without 
giving  the  vendee  a  reasonable  time  and  opportunity  to 
make  payment.'"'"  But  it  is  within  his  right  to  notify  the 
purchaser  that,  unless  payment  is  made  within  a  given 
time  (not  unreasonably  short),  the  contract  will  be  re- 
scinded, and  to  avoid  the  contract  for  default  of  payment  at 
the  end  of  the  appointed  time.'"" 

It  is  also  ground  for  the  rescission  of  a  contract  if  one 
of  the  parties  repudiates  it,  abandons  his  rights  under  it, 
or  states  his  intention  to  be  no  longer  bound  by  it.^°^ 
Hence  if  the  purchaser  under  an  executory  contract  for 
the  sale  of  land,  upon  being  called  upon  to  pay  the  price 
or  the  balance  thereof,  distinctly  refuses  to  do  so,  the  ven- 
dor may  treat  it  as  a  repudiation  of  the  contract,  and  there- 
upon rescind  it.^°^  But  such  a  repudiation  is  not  to  be  in- 
ferred from  the  mere  failure  to  make  payment  at  the  stipu- 

297  Hi!?bie  v.  Farr,  28  Minn.  439,  10  N.  W.  592;  Gillilan  v.  Oakes, 
1  Neb.  (Unof .)  55,  95  N.  W.  511 ;  Cape  May  Real  Estate  Co.  v.  Hen- 
derson, 231  Pa.  82,  79  Atl.  9S2 ;  Shenners  v.  Pritchard,  104  Wis.  287, 
SO  N.  W.  458. 

208  Bui-khalter  r.  Roach,  142  Ga.  344,  82  S.  E.  1059;  ^  Marks  t. 
Baker,  20  Fla.  920;  Brainard  v.  Holsaple,  4  G.  Greene  (Iowa)  4S5 ; 
Pennsylvania  Min.  Co.  v.  Smith,  207  Pa.  210,  56  Atl.  426.  But  see 
Bostwick  V.  Hess,  80  111.  138;  Augsberg  v.  Meredith,  101  111.  App. 
629 ;    Stevenson  v.  Brovyn,  32  La.  Ann.  461. 

29  0Tingue  v.  Patch,  93  Minn.  437,  101  N.  W.  792;  Gran  well  v. 
Clinton  Realty  Co.,  67  N.  J.  Eq.  540,  58  Atl.  1030. 

300  Coyle  v.  Kierski  (Del.  Ch.)  89  Atl.  598 ;  Burkhalter  v.  Roach, 
142  Ga.  34-1,  82  S.  E.  1059;  Harvin  v.  Blackman,  ]21  La.  431,  40 
South.  525 ;  Rose  v.  Perkins,  98  Mo.  253,  11  S.  W.  022  ;  Doane  v. 
Dixon  (Tex.)  11  S.  W.  1081. 

301  Supra,  §  202. 

30  2  Ketchum  v.  Evertson,  13  Johns.  (N.  Y.)  359,  7  Am.  Dec.  384; 
Estes  v.  Browning,  11  Tex.  237,  CO  Am.  Dec.  238;  iMason  v.  Strick- 
land, 73  Neb.  783,  103  N.  W.  458 :  Hoskins  v.  Dougherty,  20  Tex.  Civ. 
App.  318,  69  S.  W.  103;  Alexander  v.  Ward,  126  Minn.  340,  148 
N.  W.  123. 
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lated  time,'"'  and  much  less  where  the  purchaser  expresses 
his  willingness  or  intention  to  pay  the  remainder  of  the 
purchase  money.^"*  But  a  fraudulent  design  on  the  part 
of  the  purchaser  to  obtain  the  land  without  paying  for  it 
will  vitiate  the  transaction  and  give  ground  for  rescis- 
sion.""' 

To  warrant  a  rescission  in  any  case  it  is  necessary  that 
the  purchaser  should  be  actually  in  default.  Thus,  for  in- 
stance, when  a  bank  is  designated  as  the  place  at  which  a' 
purchase-money  note  shall  be  paid,  the  maker  is  not  in  de- 
fault until  the  note  is  received  at  the  bank,  and  a  forfeiture 
of  the  contract  of  sale  cannot  be  predicated  upon  the  failure 
to  pay  the  note  until  such  time.^°°  It  may  also  be  that  the 
purchaser  has  a  valid  excuse  for  his  delay  in  making  the 
payment,  such  as  will  prevent  the  declaration  of  a  forfeiture 
against  him,  as,  for  example,  where  a  third  person  has 
meanwhile  brought  suit  to  recover  an  undivided  interest  in 
the  land  in  question,^""  or  where  there  is  a  genuine  dispute, 
as  to  the  amount  of  the  balance  of  purchase  money  still 
due.^°*  But  a  tender  made  after  action  instituted  by  the 
vendor  to  enforce  his  right  to  declare  a  forfeiture  and  re- 
cover possession,  under  a  contract  in  which  punctuality  of 
payment  is  declared  to  be  of  the  essence,  is  too  late  to  be 
effectual.^""  It  should  also  be  observed  that,  as  a  general 
rule,  the  vendor  under  an  executory  contract  for  the  sale 
of  land  cannot  rescind  or  declare  a  forfeiture  unless  he  is 
in  a  position  to  make  a  deed  conveying  a  good  title   as 


303  Kessler  v.  Proitt,  14  Idaho,  175,  93  Pac.  965. 

304  Dreyer  v.  Southard  (Tex.  Civ.  App.)  148  S.  W.  1103. 

30  5  Ooppage  V.  Murphy,  24  Ky.  Law  Kep.  257,  68  S.  W.  416. 

3  06  Robinson  v.  Cheney,  17  Neb.  673,  24  N.  W.  378.  So,  a  contract 
for  the  sale  of  land  cannot  be  forfeited  for  the  nonpayment  of  a 
note  for  the  purchase  money,  placed  in  a  bank,  where  the  purchaser 
directed  the  cashier  of  the  bank  to  apply  thereon  funds  deposited  to 
his  credit  in  the  bank,  but  the  cashier  failed  to  indorse  payment  be- 
fore maturity.  Oliver  v.  Scott  (Ark.)  174  S.  W.  557.  In  Louisiana, 
a  notarial  demand  and  protest  of  notes  for  the  price  of  land  is  a 
sufficient  default  to  authorize  a  rescission  of  the  sale.  Bourgeat  t. 
Smith's  Syndics,  16  La.  467. 

307  Atkinson  v.  Tabor,  11  Colo.  277,  17  Pac.  905. 

308  Grunwald  v.  Hahn,  176  Pa.  37,  34  Atl.  972. 

809  Whiteman  v.  Perkins,  56  Neb.  181,  76  N.  W.  547. 
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agreed.""  And  he  must  also  comply  with  any  statvitory 
directions  regulating  his  right  to  forfeit  the  contract  or 
imposing  limitations  upon  his  right  to  do  so,  as,  for  in- 
stance, requiring  the  service  of  a  written  notice  on  the 
Vendee. '^^  And  where  a  deed  has  been  given  which  recites 
the  receipt  of  a  cash  consideration,  and  the  grantee  has 
failed  to  pay  the  purchase  money,  the  grantor  cannot  re- 
scind or  cancel  his  deed  by  simply  conveying  the  land  to  a 
third  person. ^"^^ 

§  440.  Same;  Deferred  and  Installment  Payments. — A 
provision  in  a  contract  for  the  sale  of  land,  where  the  price 
is  to  be  paid  in  installments,  that  default  in  the  payment 
of  any  installment  shall  cause  the  contract  to  become  void, 
or  give  the  vendor  the  right  to  terminate  it,  is  for  his  ex- 
clusive benefit  and  gives  him  an  election  either  to  forfeit 
the  contract  or  to  treat  it  as  continuing  in  force  and  insist 
on  its  completion.  But  if  he  chooses  to  annul  the  contract 
on  thi§  ground,  the  rights  of  the  vendee  are  at  an  end.^^^ 
But  forfeitures  are  not  at  all  favored,  especially  in  equity, 
and  a  provision  of  this  kind  in  a  land  contract  will  be  con- 
strued strictly. ^^^  Thus,  a  deed  reserving  a  lien  on  the  tim- 
ber on  the  land  to  secure  the  purchase-money  notes,  and 
providing  that,  if  such  notes  are  not  paid  when  due,  the 
grantor  may  take  immediate  possession  of  the  lands  and 
timber  and  stop  further  cutting  until  the  past-due  obliga- 
tions are  paid  in  full,  does  not  authorize  a  cancellation  of 
the  deed  on  failure  to  pay  the  notes,  but  only  the  resump- 

310  Hughes  V.  Carne,  135  111.  519,  26  N.  B.  517;  Boger  v.  Bell,  84 
Wash.  131,  146  Pac.  179 ;   "Williams  v.  Renza,  4  Alaska,  154. 

311  Sylvester  v.  Holasek,  83  Minn.  362,  86  N.  W.  336. 

312  Desmuke  v.  Houston  (Tex.  Civ.  App.)  31  S.  W.  198. 

313  Mason  v.  Caldwell,  5  Gilman  (10  111.)  196,  48  Am.  Dec.  330; 
Richardson  v.  Woodlawn  Town  Co.,  5  Kan.  App.  626,  47  Pac.  556 ; 
Meagher  v.  Hoyle,  173  Mass.  577,  54  N.  B.  347 ;  Morris  v.  Green, 
62  App.  T>iv.  460,  70  N.  Y.  Supp.  1096;  Bartlesvllle  Oil  &  Improve- 
ment Co.  V.  Hill,  30  Okl.  S20,  121  Pac.  20s ;  Cape  Slay  Real  Estate 
Co.  T.  Henderson,  231  Pa.  82,  79  Atl.  982;  Jeffrey  v.  Pennsylvania 
Min.  Co.,  204  Pa.  213,  53  Atl.  772 ;  Garvey  v.  Barkley,  56  Wash.  24, 
104  Pac.  1108;  Spokane  Canal  Co.  v.  Coffman,  54  Wash.  645,  103 
Pac.  1106. 

siiTait  V.  Reid,  158  Iowa,  466,  139  N.  W.  1101;  Collins  v.  Roddy, 
16  Neb.  392,  20  N.  W.  285. 
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tion  of  possession  and  the  stopping  of  lumbering  opera- 
tions.^^" Where  a  vendor's  lien  is  reserved  in  notes  given 
for  the  purchase  of  lands,  the  contract  of  sale  is  regarded  as 
executory,  and  the  vendor  has  a  right  to  rescind  when  the 
purchase  money  or  an  installment  of  it  is  unpaid,  provided 
the  notes  are  still  held  by  the  vendor,  or  by  some  one  to 
whom  he  has  transferred  them  together  with  the  superior 
legal  title.^'°  Even  in  the  absence  of  a  forfeiture  clause, 
it  is  generally  held  that  the  failure  to  pay  an  installment 
of  the  purchase  money  when  due  is  a  distinct  breach  of  the 
agreement,  which  will  give  the  vendor  a  right  to  rescind 
it,'*^^  unless  there  are  some  circumstances  in  the  case  which 
would  render  it  inequitable  to  do  so.'^*  But  to  effect  a 
rescission  (as  distinct  from  a  forfeiture  under  a  clause  in 
the  contract  giving  that  right)  the  vendor  must  return  to 
the  vendee  the  amount  of  the  purchase  money  which  he 
has  paid,  plus  the  value  of  any  permanent  improvements 
which  he  may  have  placed  upon  the  land,  less  the  damages 
which  have  been  occasioned  to  the  vendor  by  the  vendee's 
failure  to  perform  the  contract. ^^°  An  abandonment  of 
the  contract  by  the  purchaser  may  also  be  inferred  from  his 
failure  to  make  any  payment  for  a  considerable  series  of 
years,  and  this  will  give  a  right  to  rescind. ^^^  But  on  the 
other  hand,  a  forfeiture  cannot  be  insisted  on  if  he  is  able  to 
present  "a  valid  excuse  or  justification  for  his  delay.  Thus, 
where  he  has  brought  suit  to  recover  damages  for  misrep- 
resentations affecting  the  value  of  the  land,  and  asked  that 

315  Oklolona  Mercantile  Co.  v.  Greeson,  93  Ark.  295,  124  S.  "W.  257. 

316  Evans  v.  Ashe,  50  Tex.  Civ.  Api>.  54,  lOS  S.  W.  398,  1190;  Gra- 
ham V.  West  (Tex.  Civ.  App.)  26  S.  W.  920 ;  Lanier  v.  Faust,  81  Tex. 
186,  16  S.  W.  994.     See  Stitzle  v.  Evans,  74  Tex.  596,  12  S.  W.  326. 

317  Smith  V.  Blandin,  133  Cal.  441,  65  Pac.  894;  Smith  v.  Post, 
167  Cal.  69,  138  Pac.  705 ;  Alston  v.  Wingfield,  53  Ga.  IS ;  Kennedy 
V.  Ford;  183  Mich.  481,  149  N.  W.  1013;  Suburban  Homes  Co.  v. 
North,  50  Mont.  108,  145  Pac.  2 ;  Cook-Keynolds  Co.  v.  Chipman,  47 
Mont.  289,  133  Pac.  694 ;  Williams  v.  Noiseux,  43  N.  H.  388 ;  Walker 
v.  Emerson,  20  Tex.  706,  73  Am.  Dec.  207 ;  McBride  v.  Banguss,  65 
Tex.  174;  Pell  v.  Ohandos  (Tex.  Civ.  App.)  27  S.  W.  48.  Compare 
McCormick  v.  Rossi,  70  Cal.  474,  15  Pac.  35.  And  see  Maris  v. 
Masters,  31  Ind.  App.  235,  67  N.  E.  699. 

318  Bennett  v.  Glaspell,  15  N.  D.  239,  107  N.  W.  45. 

319  Buck  V.  Duvall,  9  Ga.  App.  656,  72  S.  E.  44. 

320  Rose  V.  Swann,  56  111.  37. 
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the  damages  be  applied  on  the  purchase-money  notes,  his 
failure  to  pay  a  note  which  falls  due  pending  the  action 
does  not  entitle  the  vendor  to  rescind  the  contract,  the 
jury  having  found  the  existence  of  fraud. ^^^  And  a  pur- 
chaser is  not  to  be  considered  as  having  abandoned  his 
contract  merely  because  he  has  been  dilatory  in  making 
monthly  payments,  where  he  tenders  the  full  amount  be- 
fore the  last  payment  is  due,'^^  and  especially,  if  the  ven- 
dor has  led  him  to  believe  that  punctuality  in  making  the 
payments  will  not  be  insisted  on,  there  can  be  no  forfeiture 
without  notice  or  the  tender  of  a  sufficient  deed.'^^  Gen- 
erally, if  the  parties  have  not  before  treated  time  as  essen- 
tial, or  if  there  has  been  any  indulgence  or  acquiescence  in 
the  delay  of  the  vendee,  he  cannot  be  arbitrarily  forfeited 
out  of  his  rights  upon  default  in  paying  an  installment,  but 
to  effect  this  the  vendor  must  make  a  demand  for  payment 
and  allow  a  reasonable  time  to  comply,  or  fix  a  time  for 
payment  which  shall  not  be  unreasonably  short,  and  give 
notice  of  his  intention  to  terminate  the  contract  upon  fail- 
ure of  compliance.  But  if  these  conditions  are  fulfilled,  and 
the  time  so  fixed  expires  and  the  default  still  continues,  the 
vendor  may  then  rescind. ^^*  But  a  demand  is  not  sufficient 
when  served  on  the  original  purchaser  after  he  has,  with 
the  vendor's  knowledge,  assigned  his  interest  to  a  third  per- 
son, especially  if  the  vendor  has  agreed  with  the  latter  to 
waive  strict  performance.'^^  A  vendor  who  grants  an  ex- 
tension of  time  for  the  payment  of  an  installment  of  the 
price  does  not  thereby  waive  his  right  to  declare  a  forfeiture 
under  the  contract  for  non-payment  at  the  expiration  of  the 
extended  time,  upon  demand  and  notice. '^°  And  the  ac- 
ceptance of  payment  of  an  installment  of  the  purchase  mon- 

S21  Kallison  v.  Poland  (Tex.  CJiv.  App.)  167  S.  W.  1104. 

322  Lillis  V.  Steinbach,  51  Wash.  402,  99  Pac.  22. 

823  Gibson  V.  Rouse,  SI  Wash.  102,  142  Pac.  464. 

3  24  Shafer  v.  Nlver,  9  Mich.  2.j:3 ;  Barney  v.  Loper,  16  Barb.  (N. 
T.)  629;  Hicks  v.  Norton  (Tex.  Civ.  App.)  155  S.  W.  669;  Myers  v. 
Calhoun,  85  Wash.  689,  149  Pac.  19 ;  Suburban  Homes  Co.  v.  North, 
50  Mont.  108,  145  Pac.  2. 

32  5  Walker  v.  McJIurchie,  61  Wash.  489,  112  Pac.  500. 

326Boger  V.  Bell,  84  Wash.  131,  146  Pac.  179;  Suburban  Homes 
Co.  V.  North,  50  Mont.  108,  145  Pac.  2. 
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ey  after  the  vendee  is  in  default  in  regard  to  it,  while  it  will 
of  course  deprive  the  vendor  of  any  right  to  cancel  the  con- 
tract for  such  condoned  default,  does  not  amount  to  a  waiv- 
er of  prompt  payment  of  the  subsequent  installments, 
though  perhaps,  as  an  evidence  of  indulgence,  it  may  oblige 
the  vendor  to  make  a  demand  and  give  notice  before  acting 
on  any  subsequent  default.*'''^ 

§  441.     Rights  and  Duties  of  Parties  on  Rescission. — One 

who  has  a  right  to  rescind  a  contract  to  which  he  is  a  party 
generally  has  a  choice  or  option  as  to  whether  or  not  he 
will  exercise  that  right,  and  his  election  cannot  be  control- 
led by  the  other  party.  Hence  where  a  vendor  of  land,  on 
delivering  a  deed  with  general  warranty,  executed  another 
instrument  stipulating  that,  if  the  title  should  fail,  the  ven- 
dee should  not  recover  more  than  $2,000,  which  was  the 
price  paid,  and  the  vendee  went  into  possession,  it  was  held 
that  the  vendor  could  not,  by  confessing  the  title  defec- 
tive, compel  the  purchaser  by  suit  to  accept  the  $2,000  and 
reconvey  the  land,  but  that  the  purchaser  could  retain  the 
possession,  and,  on  eviction  by  an  adverse  claimant,  recov- 
er from  the  vendor  the  sum  stipulated,  or  he  could  buy  out 
the  adverse  claimant.^^*  But  where  the  vendor,  in  an 
agreement  to  execute  a  warranty  deed,  stipulates  that  the 
contract  of  sale  shall  be  void  if  his  title  turns  out  to  be  de- 
fective, he  need  not  convey  if  the  title  proves  defective, 
unless  the  vendee  so  requests  and  will  relieve  him  from  his 
warranty  as  to  the  defects.^^'  Where  neither  possession 
nor  a  deed  has  been  delivered,  resistance  by  the  vendee  to 
a  suit  or  claim  for  payment  of  the  purchase  money,  for 
want  of  title  in  the  vendor,  is  substantially  equivalent  to  a 
rescission  of  the  contract  on  that  ground.^^"  But  if  the 
purchaser  is  in  possession  under  a  deed,  and  there  is  a  want 
or  failure  of  title,  his  proper  course  is  to  rescind  the  sale 

32  7  Jones  V.  Hert  (Ala.)  68  South.  259;  True  v.  Northern  Pac. 
Ry.  Co.,  126  Minn.  72,  147  N.  W.  948;  Cooper  v.  Rutland,  99  S.  C. 
83,  82  S.  E.  994. 

328  Trevlno  y.  Cantu,  61  Tex.  88.  And  see  Hale  t.  Oravener,  128 
111.  408,  21  N.  E.  534. 

3  2  9  Terte  v.  Maynard,  48  Mo.  App.  463. 

330  Milby  V.  Hester  (Tex.  Civ.  App.)  94  S.  W.  178.  See  Ogden  v. 
Walker's  Heirs,  6  Dana  (Ky.)  420. 
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formally,  offer  to  restore  the  possession,  tender  a  reconvey- 
ance, and  demand  the  return  of  any  payments  he  may  have 
made  under  the  contract  or  the  restoration  to  him  of  notes 
given  for  the  purchase  money,  claiming  also  the  value  of 
permanent  improvements  made,  and  being  chargeable  with 
the  rental  value  of  the  premises  during  his  occupancy. '''^ 
Instead  of  a  reconveyance,  however,  the  same  result  may  in 
some  cases  be  accomplished  by  a  cancellation  of  the  deed  of 
the  vendor.^'-  As  to  compensation  for  improvements  made 
by  the  rescinding  purchaser,  it  may  be  proper  to  decree 
that  the  value  thereof  shall  be  a  lien  on  the  land  and  that 
it  may  be  sold  for  the  satisfaction  of  such  lien.^^^  But  if  the 
rescission  is  effected  at  the  instance  of  the  vendor  and  on 
account  of  the  vendee's  default,  the  latter  is  not  entitled  to 
compensation  for  a  building  erected  on  the  land.^^*  And 
as  to  the  rental  value  of  the  premises,  if  the  vendor,  after 
letting  the  vendee  into  possession,  breaches  his  contract 
and  conveys  the  land  to  a  third  person,  he  cannot  compel 
the  vendee  to  account  to  him  for  rents  and  profits  during 
the  time  he  did  not  hold  the  title,  on  a  subsequent  rescis- 
sion of  the  sale.^^^ 

§  442.  Exchange  of  Properties. — The  general  principles 
set  forth  in  the  foregoing  sections  of  this  chapter  are  equal- 
ly applicable  to  the  case  of  an  exchange  of  land  for  land,  or 
of  land  for  personalty,  as  to  a  sale  of  realty  for  a  cash  con- 
sideration. Thus,  a  party  to  an  exchange  may  rescind  it 
on  account  of  fraud,  false  representations,  or  fraudulent 
concealment  of  material  facts  practised  upon  him  by  the 
other  party. ^^^     For  instance,   a  false  representation  that 

331  Garvey  v.  Lashells,  1.51  Cal.  526,  91  Pac.  40S;  Loring  v.  Oxford, 
18  Tex.  Civ.  App.  415,  45  S.  W.  .■!95. 

332  Lewis  V.  Mote,  140  Iowa,  698,  119  N.  W.  152. 

333  Donovan  v.  Dickson,  28  N.  D.  229,  148  N.  W.  537. 

334  Gray  v.  Western  Townsite  Co.,  .34  S.  D.  422,  148  N.  W.  853. 

335  Strater  v.  Plynn  (N.  J.  Ch.)  91  Atl.  591. 

33  6  wtiitcanacls  v.  Wagoner  (Iowa)  115  N.  W.  475;  Fulton  t. 
Fisber,  151  Iowa,  429,  131  N.  W.  602;  Pratt  v.  Philbrook,  41  Me. 
132;  Tifel  v.  Jenkins,  93  Jild.  744,  49  Atl.  840;  Skinner  v.  Brigham, 
126  Mass.  132;  Green  v.  Hayes,  120  Minn.  201,  139  N.  W.  139; 
Burger  v.  Boardman,  254  Mo.  238,  162  S.  W.  197 ;  Baker  v.  Robert- 
son, 138  Mo.  App.  163,  119  S,  W.  987;  Manning  v.  MeClure,  108  Mo. 
App.  533,  154  S.  W.  803;   Sneve  v.  Schwartz,  25  N.  D.  287,  141  N.  W. 
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a  mortgage  on  the  property  given  in  exchange  for  complain- 
ant's property  is  payable  in  the  future  and  bears  interest 
at  a  certain  rate,  whereas  it  is  already  overdue  and  the  rate 
of  interest  is  higher  than  stated,  justifies  a  rescission.'''' 
So,  where  the  same  agent  represented  both  of  the  parties 
to  the  trade,  of  which  one  of  them  was  unaware,  that  party 
will  be  entitled  to  a  rescission  upon  offering  to  do  equity.'^' 
So  also,  if  there  is  a  mutual  mistake  as  to  the  quantity,  sit- 
uation, or  value  of  one  of  the  tracts  of  land  embraced  in 
the  exchange,  the  party  placed  at  a  disadvantage  thereby 
may  rescind.''"  Want  of  title  to  the  property  to  be  trans- 
ferred by  one  of  the  parties,  or  substantial  defects  in  his 
title,  will  likewise  justify  a  rescission  by  the  other,'*"  or 
a  material  deficiency  in  the  quantity  of  the  land  to  be  con- 
veyed,'*^ though  not  a  trifling  and  unimportant  failure 
of  performance  which  may  easily  be  compensated  in  mon- 
ey.'*- Again,  if  one  of  the  parties  to  an  agreement  for  ex- 
change, acting  in  good  faith,  tenders  full  and  satisfactory 
performance  on  his  own  part,  with  a  demand  for  like  per- 
formance on  the  other  side,  which  is  unequivocally  refused, 
it  is  cause  for  rescission.'*'  And  the  equivalent  of  such  a 
refusal  may  be  found  in  a  distinct  and  continuous  abandon- 
ment of  his  rights  under  the  contract  by  one  of  the  parties 
to  it.'**  But  the  intervening  rights  of  third  parties  are  also 
to  be  considered,  and  it  is  held  that  the  rescission  of  an  ex- 
change of  lands  may  be  prevented  by  the  creation  of  a  lien 
upon  one  of  the  properties  by  the  giving  of  a  mortgage  on 


348;    Patterson  v.  McMinn  (Tex.  Civ.  App.)  152  S.  W.  223;    Stelter 
V.  Fowler,  62  Wash.  34.5,  113  Pac.  1096,  114  Pac.  879. 

337  Trowbridge  v.  Addoms,  23  Colo.  518,  48  Pac.  535.  See  Knowl- 
ton  V.  Amy,  47  Mich.  204,  10  N.  W.  201. 

338  Neuman  v.  Friedman,  156  JIo.  App.  142,  136  S.  W.  251. 

339  Shuttlefield  v.  Neil,  163  Iowa,  470,  145  N.  W.  1;  McDonald  v. 
Benge,  138  Iowa,  591,  116  N.  W.  602. 

340  Thornton  Bros.  Co.  v.  Thomas  H.  Tnlly  Const.  Co.,  160  App. 
Div.  171,  145  N.  Y.  Supp.  156;  Wilson  v.  Wilson,  115  Mo.  App.  641, 
92  S.  W.  145 ;    Schroeder  v.  Turpin,  253  Mo.  258,  161  S.  W.  716. 

3  41  Harland  v.  Harpold,  182  111.  227,  55  N.  E.  376. 
342(McConnell  v.  Newell,  133  Iowa,  736,  111  N.  W.  17. 
343Dlkeman  v.  Arnold,  78  Mich.  455,  44  N.  W.  407;    Gibson  v. 
Brown,  214  111.  330,  73  N.  B.  578. 

3  44  See  Jermyn  v.  Meaure,  195  Pa.  245,  45  Atl.  938. 
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it  to  a  stranger  occupying  the  position  of  a  purchaser  in 
good  faith.'-"'  But  where  the  owner  of  a  farm,  induced  by- 
fraud  to  exchange  it  for  other  property,  accounted  for  the 
income  received  from  the  other  property,  and  promptly 
sought  a  rescission  on  discovering  the  fraud,  it  was  held 
that  the  mere  fact  that  the  adverse  party  (guilty  of  the 
fraud)  had  placed  a  mortgage  on  the  farm  would  not  de- 
feat a  rescission.'*"  But  on  the  other  hand,  if  the  party 
who  has  been  defrauded  mortgages  the  land  which  he  has 
received  in  the  exchange,  after  discovering  the  fraud,  he 
will  be  estopped  from  demanding  a  rescission.'*'  It  should 
be  added  that  an  exchange  of  property  made  by  a  person  of 
mind  so  unsound  that  his  want  of  mental  capacity  is  ap- 
parent to  any  one  of  ordinary  prudence  and  observation 
conversing  with  him,  is  invalid,'*'  and  that  an  exchange  of 
property  between  an  adult  and  an  infant  is  voidable  at  the 
instance  of  the  infant.'*^ 

Since  the  rescission  of  any  contract  involves  the  restora- 
tion of  the  parties  to  their  former  situation,  one  seeking  the 
rescission  of  an  exchange  of  lands  must  restore  or  offer  to 
restore  the  opposite  party  to  his  original  possession,'^"  and 
offer  to  do  equity  by  turning  over  all  rents  or  profits  receiv- 
ed from  the  property  while  it  was  in  his  hands. '^^  And  on 
the  making  of  a  decree  for  rescission,  the  complainant  is  en- 
titled to  a  judgment  for  the  land  which  he  conveyed  in  the 
trade,  or  for  its  value  if  it  has  passed  into  the  hands  of  third 
persons. '°^  But  if  the  land  conveyed  by  the  complaining 
party  was  subject  to  incumbrances,  and  these  have  been  paid 


34  5  Bichardsoii  v.  -Wren,  11  Ariz.  395,  95  Pac.  124,  16  L.  R.  A. 
(N.  S.)  190. 

346  Rafferty  v.  Heath,  115  Va.  195,  78  S.  E.  641. 

84T  Trauzettel  v.  Kjellman  (Tex.  Civ.  App.)  163  S.  W.  689. 

3 is  Halley  v.  Troester,  72  Mo.  73.  On  the  general  subject  of  insanity 
and  mental  weakness  as  a  ground  for  the  rescission  of  contract,  see, 
supra,  §§  254-277. 

S49  Williams  v.  Brown,  34  Me.  594.    And  see,  supra,  §  285. 

350  Paul  T.  Chenault  (Tex.  Civ.  App.)  44  S.  W.  682. 

3  51  Chase  v.  Wolgamot,  137  Iowa,  128,  114  N.  W.  614.  But  the 
mere  failure  to  offer  to  return  an  insurance  policy  on  a  building  tak- 
en in  exchange  for  other  property  is  not  enough  to  defeat  a  rescis- 
sion of  the  exchange  on  the  ground  of  fraud.    Idem. 

352  Campbell  v.  Moorehouse,  141  Iowa,  568,  120  N.  W.  79. 
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off  by  the  other  party,  he  cannot  have  relief  by  rescission 
without  an  offer  to  repay  the  amount  so  expended.'"'  It  is 
also  a  general  rule  that,  on  the  rescission  of  an  exchange, 
each  of  the  parties  is  entitled  to  compensation  for  any  im- 
provements made  by  him  up  to  the  date  of  the  rescission, 
to  the  extent  that  they  have  increased  the  value  of  the 
premises,  and  each  is  chargeable  with  rent  estimated  on 
the  value  of  the  property  in  that  condition  in  which  he  re- 
ceived it ;  but  if  either  party  makes  improvements  after  the 
judgment  for  rescission,  he  cannot  have  compensation  there- 
for, except  as  an  offset  to  rent,  and  in  that  case  the  rent 
will  be  estimated  on  the  increased  value  of  the  land  in  its 
improved  condition.'"*  But  in  making  these  and  similar 
computations  the  basis  is  not  the  trading  value  put  on  the 
properties  by  their  respective  owners  in  the  agreement  for 
exchange,  but  their  actual  value.'""' 

353  Adams  v.  Hill  (Tex.  Civ.  App.)  149  S.  W.  349. 

3B4MoMTirtry  v.  Vowells,  6  Ky.  Law  Kep.  719;  Morgan  v.  Combs, 
33  Ky.  Law  Rep.  817,  111  S.  W.  294;  Austin  v.  Evans  (Ky.)  128 
S.  W.  1088. 

355  Norton  v.  Hinecker,  137  Iowa,  750,  115  N.  W.  612,  15  Ann.  Gas. 
474. 


§   443  RESCISSION  OF   CONTRACTS  1084 

CHAPTER  XXII 

JUDICIAL  AND  OTHER  PUBLIC  SALES 

$  443.     Nature  of  Contract  Cieuted  by  Bid  or  Purchase  at  Public 
Sale. 

444.  Jurisdiction  of  Equity. 

445.  Application  of  Rule  of  Caveat  Emptor. 

446.  Fraud  and  False  Representations. 

447.  Annovmcements   or  Representations   by  Persons   Conducting 

Sale. 

448.  Chilling  Bids  or  Stifling  Competition. 

449.  Unfair  Combinations  Among  Bidders. 

450.  Employment  of  Puffers. 

451.  Mistake. 

452.  Irregularities,  Errors,  and  Defects. 

453.  Inadequacy  of  Price. 

454.  Remedies  Before  and  After  Confirmation  of  Sale. 

455.  Laches  and  Estoppel. 

§  443.  Nature  of  Contract  Created  by  Bid  or  Purchase 
at  Public  Sale. — The  transfer  of  property  by  means  of  a 
judicial  sale  constitutes  a  contract,  the  court  which  orders 
the  sale  being  the  vendor  and  contracting  party  on  the  one 
side  and  the  purchaser  at  the  sale  the  other,  while  the  officer 
who  conducts  the  sale  is  the  agent  or  representative  of  the 
court. ^  And  in  the  absence  of  fiduciary  relations  or  ex- 
traordinary circumstances,  courts  and  their  officers  are  as 
firmly  bound  by  their  executed  judicial  sales,  both  in  morals 
and  in  law,  as  private  citizens,  and  they  ordinarily  have  no 
right  or  privilege  to  rescind  them  upon  any  ground  which 
is  not  equally  available  to  a  private  party.-  Considering 
the  position  of  the  purchaser,  on  the  other  hand,  it  is  a  rule 
that  a  bid  made  at  a  public  sale  by  auction  is  merely  an 
offer  to  purchase  at  the  price  named,  and  no  contractual 
relation  comes  into  existence  until  it  is  accepted.  Until  that 
is  done,  the  bidder  may  withdraw  his  offer  at  discretion  and 

1  Castleman's  Adm'r  v.  Castleman,  67  W.  Va.  407,  68  S.  E.  34,  2R 
L.  R.  A.  (N.  S.)  .393;  Blickensderfer  v.  Hanna,  231  Mo.  93,  132  S.  W. 
678.  But  see  Brenuan  v.  Paxson,  227  I"a.  4-14,  76  Atl.  lO'.l,  as  to  the 
re,scission  of  a  sheriff's  sale  of  land  by  mutual  agreement  between 
the  sheriff  and  the  purchaser. 

2  Files  V.  Brown,  124  Fed.  133,  50  C.  C.  A.  403. 
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no  liability  can  be  imposed  upon  him.°  But  after  the  accept- 
ance of  a  bid,  a  contract  is  formed,  and  the  situation  is  the 
same  as  if  it  were  a  contract  between  private  parties  volun- 
tarily made,  so  that  the  bidder  cannot  retract  his  bid  except 
under  such  circumstances  and  for  such  reasons  as  would 
justify  the  rescission  of  any  other  contract.*  It  will  be  ob- 
served that  the  owner  of  the  property  sold  is  not  a  party 
to  the  contract  when  the  sale  is  made  under  judicial  process 
or  an  order  of  court.  If  an  owner  voluntarily  puts  up  his 
property  for  sale  at  public  auction,  he  may  be  considered  as 
entering  into  a  contract  with  the  purchaser,  and  may  have 
a  right  to  rescind  it  for  cause  or  to  join  in  a  mutual  agree- 
ment for  rescission.  But  if  the  sale  is  under  judicial  pro- 
cess, it  is  not  he  that  is  the  vendor,  but  the  court,  as  above 
stated.  And  this  rule  applies  to  some  other  kinds  of  public 
sales.  Thus,  a  tax  deed  will  not  be  canceled  at  the  suit  of 
the  owner  of  the  property  because  the  purchase  money  due 
on  the  sale  has  not  been  paid;  for  if  a  tax  sale  is  to  be 
regarded  as  in  any  way  constituting  a  contract,  it  is  not  a 
contract  between  the  owner  of  the  land  and  the  purchaser 
at  the  tax  sale,  but  between  the  latter  and  the  state  or  mu- 
nicipality.^ It  has  been  said,  however,  that  it  is  the  policy 
of  the  law  to  support  a  judicial  sale,  if  it  can  be  done  with- 
out injury  to  the  rights  of  any  person  and  without  the  viola- 
tion of  any  principle  of  law,"  and  that  a  sale  of  land  at  auc- 
tion is  not  governed  by  the  strict  rules  applicable  to  formal 
contracts  made  with  deliberation  after  ample  opportunity 
to  investigate  and  inquire.' 

§  444.  Jurisdiction  of  Equity. — If  objection  is  made  to 
the  validity  of  a  public  sale  on  the  ground  of  error,  irregu- 

3  Manser  v.  Back,  6  Hare,  443;  Anderson  v.  Wisconsin  Cent.  Ey. 
Co.,  107  Minn.  296,  120  N.  W.  39,  20  L.  R.  A.  (N.  S.)  1133,  131  Am. 
St.  Rep.  462,  16  Ann.  Cas.  379;  Beavers  v.  Nelson,  152  Ky.  319,  153 
S.  W.  428;    Grotenkemper  v.  Achtenmeyer,  11  Bush  (Ky.)  222. 

1  Nebraska  Loan  &  Trust  Co.  v.  Hamer,  40  Neb.  281,  58  N.  W.  695 ; 
Files  V.  Brown,  124  Fed.  133,  59  C.  C.  A.  403;  Hayward  v.  Wemple, 
152  App.  Div.  195,  136  N.  Y.  Supp.  625 ;  Cropper  v.  Brown,  76  N.  J. 
Eq.  406,  74  Atl.  987,  139  Am.  St.  Rep.  770. 

5  Woody  V.  Dean,  24  S.  C,  499. 

6  Connor  v.  McCoy,  83  S.  C.  165,  65  S.  E.  257. 

7.Solins  V.  Beavis,  200  N.  Y.  268,  93  N.  E.  935,  34  L.  R.  A.  (N.  S.) 
927. 
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larity,  or  formal  defects,  relief  must  be  sought  in  the  court 
which  ordered  the  sale  or  issued  the  process  for  it.  But  if 
the  sale  was  invalid  on  account  of  fraud,  mistake,  or  any 
other  circumstance  which  would  give  a  court  of  equity  ju- 
risdiction in  ordinary  cases,  and  if  it  has  been  consummated 
by  the  delivery  to  the  purchaser  of  a  deed  which,  if  allowed 
to  stand,  will  constitute  a  cloud  on  the  owner's  title,  then 
equity  will  have  power  and  authority,  in  a  proper  proceed- 
ing, to  order  the  cancellation  of  the  deed.*  As  stated  by 
the  court  in  Alabama:  "If  the  sale  were  impeached  because 
of  mere  error  in  the  process,  or  because  of  mere  error  or 
irregularity  in  its  execution,  the  jurisdiction  of  the  circuit 
court  would  be  exclusive,  for  the  correction  of  errors  or 
irregularities  in  the  judgments  of  courts  of  law,  or  in  legal 
process,  or  its  abuse,  is  not  within  the  province  of  a  court 
of  equity.  But  if  fraud  or  illegality  attends  the  sale,  or  if 
it  has  been  followed  by  the  execution  of  a  conveyance  cast- 
ing a  cloud  upon  the  title,  and  which  may  be  at  any  time 
employed  to  disturb  the  possession,  the  jurisdiction  of  a 
court  of  equity  is  concurrent  with  that  of  the  court  of  law. 
*  *  *  The  conveyance  by  the  sheriff  not  disclosing  the 
invalidity  of  the  sale,  at  law,  in  an  action  for  the  recovery 
of  the  lands,  it  would  prevail  as  valid  and  operative.  It  is 
within  the  peculiar  jurisdiction  of  a  court  of  equity  to  inter- 
vene for  the  cancellation  of  conveyances  of  lands,  at  the 
instance  of  a  party  having  rightful  possession,  the  invalidity 
of  which  can  be  made  apparent  only  by  a  resort  to  extrinsic 
evidence."  "  And  not  only  is  the  jurisdiction  of  equity  in 
such  cases  well  founded,  but  its  exercise  may  in  some  cir- 
cumstances become  imperative.  Thus,  to  grant  relief  where 
property  of  an  infant  has  been  sacrificed  at  a  judicial  sale, 
by  collusion  to  prevent  bidding,  is  not  a  mere  matter  of 
discretion,  but  an  infant  is  entitled  to  the  protection  of  the 
court  upon  a  summary  application  to  set  aside  such  a  sale, 
as  well  as  in  a  formal  action.^"     But  here,  as  in  other  cases, 

8  Seliroeder  v.  Young,  161  U.  S.  334,  16  Sup.  Ct  512,  40  L.  Ed. 
721;  New  England  Mortgage  Security  Co.  v.  Eobson,  79  Ga.  757,  4 
S.  E.  251;  Polk  V.  Rose,  25  Md.  153,  89  Am.  Dec.  773;  Shelton  v. 
Franklin,  224  Mo.  342,  123  S,  W.  1084,  135  Am.  St.  Rep.  537. 

9  Cowan  V.  Sapp,  74  Ala.  44. 

10  Howell  V.  Mills,  53  N.  Y.  322. 
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equity  will  not  interfere  if  there  is  an  adequate  remedy  at 
law,  as,  for  instance,  if  a  sherif3f's  deed  is  absolutely  void 
and  the  fact  may  be  shown  in  an  action  of  ejectment.^^  So, 
where  a  person  is  not  only  the  purchaser  of  goods  wrong- 
fully sold  at  a  sheriff's  sale,  but  has  also  incited  and  in- 
stigated the  sale,  and  indemnified  the  sheriff  against  liability 
therefor,  the  owner  of  the  goods  may  proceed  against  such 
purchaser  in  an  action  of  trespass. ^^ 

The  same  general  rules  apply  to  tax  sales  of  lands.  Un- 
less its  jurisdiction  in  such  matters  is  limited  by  statute  a 
court  of  equity  has  power  to  vacate  a  tax  sale  or  cancel  the 
tax  deed  on  account  of  any  illegality  or  fraud  in  the  pro- 
ceedings at  the  sale  or  leading  up  to  it,  or  on  account  of  any 
mistake,  omission,  or  irregularity  (not  attributable  to  the 
owner's  own  fault  or  neglect,  and  not  appearing  on  the  face 
of  the  deed)  of  such  a  substantial  nature  as  to  render  the 
proceedings  voidable. ^^  Thus,  where  the  assessment  of  the 
tax  was  entirely  void,  for  the  reason  that  the  lands  in  ques- 
tion were  exempt  from  taxation  but  yet  the  defect  does  not 
appear  on  the  face  of  the  proceedings,  but  would  only  be 
disclosed  by  extrinsic  evidence,  the  tax  deed  will  constitute 
a  cloud  on  the  owner's  title,  and  equity  has  jurisdiction  to 
annul  and  cancel  it.^*  But,  on  the  ground  that  an  owner  of 
property  against  which  taxes  are  assessed  must  be  vigilant 
in  the  protection  of  his  own  interests  and  avail  himself  of 
such  special  remedies  as  the  law  provides,  it  is  held  that  he 
cannot  invoke  the  aid  of  a  court  of  equity  to  cancel  a  tax 
deed,  when  the  error  or  defect  in  the  assessment  of  which 

11  Benton  County  v.  Morgan,  163  Mo.  661,  64  S.  W.  119.  And  see 
Steere  y.  Steere,  5  Johns.  Ch.  (N.  Y.)  1,  9  Am.  Dec.  256. 

12  Morrison  v.  Nipple,  39  Pa.  Super.  Ct.  184. 

13  Ritchie  V.  Sayers  (C.  C.)  100  Fed.  520;  TJlman  v.  laeger  (C.  C.) 
67  Fed.  980;  Crocker  t.  Dougherty,  139  Cal.  521,  73  Pac.  429; 
Springer  v.  Bartle,  46  Iowa,  688 ;  Gray  v.  Coan,  23  Iowa,  344 ;  Mor- 
rill V.  Lovett,  95  Me.  165,  49  Atl.  666,  56  L.  R.  A.  634;  Perkins  v. 
Nugent,  45  Mich.  156,  7  N.  W.  757;  Blanchard  v.  Powers,  42  Mich. 
619,  4  N.  W.  542;  Loomis  v.  Semper,  38  Misc.  Rep.  567,  78  N.  Y. 
Supp.  74;  Yancey  v.  Hopkins,  1  Munf.  (Va.)  419;  Carroll  v.  Brown, 
20  Grat.  (Va.)  791;  Vestal  v.  Morris,  11  Wash.  451,  39  Pac.  960; 
Van  Ostrand  v.  Cole,  131  Wis.  446,  110  N.  W.  891;  Pulford  v.  Which- 
er,  76  Wis.  555,  45  N.  W.  418.  But  see  Read  v.  Dingess,  60  Fed.  21, 
8  C.  C.  A.  389. 

1*  Newell  V.  Wheeler,  48  N.  Y.  486. 
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he  complains  is  such  as  might  have  been  remedied  by  the 
taxing  officers,  or  by  such  a  special  tribunal  as  a  board  of 
equalization,  if  he  had  made  timely  application.^^  And  it 
should  be  observed  that  in  some  states  the  statute  law  has 
so  far  limited  the  jurisdiction  of  equity  to  interfere  writh 
tax  sales  that  an  action  for  the  cancellation  of  a  tax  deed 
can  be  maintained  only  on  the  ground  that  the  land  in  ques- 
tion was  not  subject  to  taxation,  or  that,  if  taxable,  the 
assessed  taxes  had  actually  been  paid  before  the  sale.^° 

§  445.     Application    of    Rule    of    Caveat    Emptor. — The 

rule  of  caveat  emptor  is  strictly  applicable  to  all  judicial 
and  quasi  judicial  sales.  In  such  sales  there  is  no  warranty 
or  implied  representation.  The  purchaser  must  take  notice 
that  the  subject  of  the  sale  is  simply  the  right,  title,  or 
interest  in  the  property  of  the  person  against  whom  the 
process  runs,  and  must  inform  himself  as  to  its  nature  and 
validity,  and  he  makes  the  purchase  at  his  own  risk  and 
peril. ^''  The  reason  generally  given  for  this  rule  is  that,  in 
such  a  sale,  there  is  no  one  against  whom  recourse  can  be 

16  Duggan  V.  McCullougli,  27  Colo.  4.3,  .59  Pac.  743. 

18  See  Berkey  v.  Burchard,  119  Mich.  101,  77  N.  W.  G35,  79  N.  W. 
908 ;  Bums  v.  Ford,  124  Mich.  274,  81"  N.  \y.  88.5 ;  Detroit  F.  &  M. 
Ins.  Co.  V.  Wood,  118  Mich.  31,  76  N.  W.  1:10:  A'irglnla  Coal  Co.  v. 
Thomas,  97  Va.  527.  34  S.  B.  486;  Gerke  Brewing, Co.  v.  St.  Clair, 
46  W.  Va.  93,  33  S.  B.  122. 

IT  Alleman  v.  United  States,  43  Ct.  CI.  144;  Ezzell  v.  Brown,  121 
Ala.  1.50,  25  South.  832;  Fore  v.  McKenzie,  58  Ala.  115;  Lang's  Heirs 
v.  Waring,  25  Ala.  025,  60  Am.  Dec.  5.",3;  F.  A.  Ames  Co.  a.  Slocomb 
Mercantile  Co.,  166  Ala.  99,  51  South.  '.i!14;  Winter  v.  Montgomery 
Cooperage  Co.,  169  Ala.  028,  53  South.  OO.",;  Danley  v.  Rector,  10 
Ark.  211,  50  Am-.  Dec.  242 ;  Gujnn  v.  iMc(.:!auley,  32  Ark.  97 ;  Barth- 
olomew V.  Warren,  32  Conn.  102,  85  Ank  Dec.  251;  Tilley  v.  Bridges, 
105  111.  33(;;  Wing  v.  Dodge,  80  111.  -".ly;  Weaver  v.  Guyer,  59  Ind. 
195;  Williams  v.  Glenn's  Adm'r,  87  Ky.  87,  7  S.  W.  610,  12  Am,  St. 
Eep.  461;  Slothower  v.  Gordon,  23  Md.  1;  Columbia  Paper  Bag  Co. 
V.  Carr,  116  Md.  541,  82  Atl.  442;  Clarke  v.  Cooper,  ]4S  Mo.  App.  230, 
128  S.  W.  47;  Tonopah  Banking  Corp.  v.  McKane  Mining  Co.,  31 
Nev.  295,  103  Pac.  230 ;  Brady  v.  Carteret  Realty  Co.,  67  N.  J.  Eq. 
641,  60  Atl.  938,  110  Am.  St  Rep.  502,  3  Ann.  Cas.  421;  Asheville 
Supply  &  Foundry  Co.  v.  Ma  chin,  150  N.  C.  738,  64  S.  E.  887;  Yelsian 
V.  Le«is,  15  Or.  530,  16  Pac.  631,  3  Am.  St.  Kep.  184;  Honsly  v.  Lind- 
say, 10  Heisk.  (Tenn.)  651;  Kimball  v.  Salisbury,  19  Utah,  161,  56 
Pac.  973;  Smith  v.  Wortham's  Heirs,  82  Va.  937,  1  S.  E.  331;  Flan- 
aiT  V.  Kane,  102  Va.  547,  46  S.  E.  312,  681 ;  Redd  v.  Dyer,  83  Va. 
331,  2  S.  E.  283,  5  Am.  St  Rep.  272 ;    Capehart's  Ex'r  v.  Dowery,  10 
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had  for  ihdemnification  in  case  the  purchaser  fails  to  receive 
what  he  supposed  he  was  buying.  The  court  ordering  the 
sale,  of  course,  cannot  be  held  responsible,  and  the  receiver, 
commissioner,  or  other  officer  conducting  the  sale  is  merely 
the  agent  of  the  court,  without  any  personal  interest. 
Hence  a  purchaser  at  a  judicial  sale  cannot  demand  dam- 
ages, as  for  a  breach  of  a  contract  made  by  the  court  through 
its  officers  or  agents,  for  costs  and  expenses  incurred,  where 
the  title  is  found  to  be  defective,  but  he  must  rely  on  the 
court  to  do  equity.^'  Within  the  meaning  of  the  rule,  a 
sale  by  a  receiver  appointed  by  the  court  is  a  judicial  sale, 
to  which  the  maxim  caveat  emptor  applies,  so  that  the  pur- 
chaser is  not  entitled  to  an  abatement  of  the  price  because 
of  the  receiver's  inability  to  deliver  certain  of  the  property 
contained  in  the  inventory,  the  sale  having  been  in  bulk.^° 
And  the  rule  also  applies  to  sales  on  foreclosure  of  mort- 
gages,^" to  sales  made  by  executors,  administrators,  or 
guardians  under  the  orders  or  direction  of  the  probate 
court,^'  and  to  sales  in  partition  proceedings  when  held  un- 
der a  decree  of  the  court.^^     The  chief  application  of  the 

W.  Va.  130;  Calvert  v.  Ash,  47  W.  Va.  480,  35  S.  B.  887.  Contra,  see 
Connor  v.  McCoy,  83  S.  C.  165,  65  S.  E.  257. 

18  People  V.  New  York  BuUding  Loan  Banking  Co.,  189  N.  Y.  233, 
82  N.  B.  184.  But  it  lias  been  held  that  the  rule  of  caveat  emptor 
does  not  apply  to  a  sale  of  personal  property  on  execution  pursuant 
to  a  contract  by  the  sheriff  to  return  a  proportionate  part  of  the 
price  in  case  there  should  be  a  shortage.  Works  v.  Byrom,  22  Idaho, 
794,  128  Pac.  551. 

19  Southern  Cotton  Mills  v.  Ragan,  138  Ga.  504,  75  S.  E.  611;  Hor- 
ner V.  Continental  &  Commercial  Trust  &  Savings  Bank,  198  Fed, 
832,  117  C.  C.  A.  474. 

20  Louisville  &  N.  E.  Co.  v.  Illinois  Cent.  R.  Co.,  174  111.  448,  51 
N.  E.  824 ;   Crawford  v.  Foreman,  127  Iowa,  661,  103  N.  W.  1000. 

21  Mercer  v.  Sager,  129  Ga.  123,  58  S.  E.  1037;  Denman  v.  Payne, 
152  Ala.  342,  44  South.  635;  Matson  v.  Johnson,  48  Wash.  256,  93 
Pac.  324,  125  Am.  St.  Rep.  924;  Towner  v.  Rodegeb,  33  Wash.  153, 
74  Pac.  50,  99  Am.  St.  Rep.  936;  Throckmorton  v.  Pence,  121  Mo.  50, 
25  S.  W.  843;  Sexton  v.  Sikking,  90  111.  App.  667;  In  re  Donaghy's 
Estate,  9  Del.  Ch.  441,  80  Atl.  721 ;  Mantemach  v.  Studt,  240  111.  464, 
88  N.  E.  1000,  130  Am.  St.  Rep.  282;  Stonerook  v.  Wisner  (Iowa)  130 
N.  W.  120 ;  Kreimendahl  v.  Neuhauser,  13  Pa.  Super.  Ct.  606 ;  Moyle 
V.  Thomas  (Utah)  151  Pac.  361. 

22  Scarlett  v.  Robinson,  112  Md.  202,  76  Atl.  181.  But  see  Peake 
V.  Renwick,  86  S.  C.  226,  68  S.  E.  531,  33  L.  E.  A.  (N.  S.)  409. 

Black  Resc. — 69 


§   445  RESCISSION  OP   CONTRACTS  1090 

maxim  is  in  the  question  of  the  nature  and  validity  of  the 
title  acquired.  A  purchaser  at  a  judicial  sale  is  charged 
with  notice  of  whatever  an  examination  of  the  recorded 
title  would  reveal,^'  though  not  of  an  unrecorded  convey- 
ance of  which  he  has  no  actual  knowledge. ^^  If  he  buys 
without  examination  or  inquiry,  he  will  not  be  relieved 
from  the  sale  because  of  a  misapprehension  as  to  the  legal 
effect  of  the  decree  for  sale  and  the  character  and  extent  of 
the  title  he  will  acquire,  such  mistake  being  a  mistake  of 
law  and  due  to  the  carelessness  of  the  purchaser  himself.-' 
But  it  has  been  said  that  one  who  bids  in  good  faith  upon 
real  property  at  a  judicial  sale,  where  the  particular  interest 
offered  is  not  expressly  stated,  may  assume  that  he  is  to 
receive  a  conveyance  of  the  fee  and  a  marketable  title  to  the 
property,  and  if  the  title  is  not  marketable,  he  cannot  be 
compelled  to  take  it.^°  But  the  rule  of  caveat  emptor  ex- 
tends to  other  matters  also.  Thus,  the  purchaser  at  such  a 
sale  must  assume  the  risk  of  a  want  of  jurisdiction  of  the 
court  over  the  parties  or  the  cause  of  action,^'  and  in  the 
case  of  a  sale  on  execution,  he  must  ascertain,  at  his  own 
peril,  whether  or  not  there  is  in  fact  a  judgment  sufficient 
to  support  the  sale  and  deed.^^  So  also,  he  must  see  to  it 
that  the  officer  selling  as  the  agent  of  the  court  does  not 
exceed  his  authority.^" 

But  in  regard  to  judicial  sales  properly  so  called,  where 
the  confirmation  or  approval  of  the  court  is  necessary  to 
complete  the  sale  and  invest  the  bidder  with  the  rights  and 
obligations  of  a  purchaser,  he  is  entitled  to  a  reasonable 
time  to  ascertain  whether  the  title  is  perfect  or  defective,'" 
and  he  will  not  be  compelled  to  accept  a  defective  or  objec- 


2  3  Piiimore  v.  Walsworth,  166  App.  Div.  557,  152  N.  Y.  Supp.  344. 
24  Weir  V.   Snider  Saw  Mill  Co.,  SS  Ohio  St.  424,  103  N.  E.  133, 

Ann.  Cas.  1915B,  2:'!3. 

-■'  Hayes  v.  Stiger,  29  N.  J.  Eq.  106. 

26  Smith  V.  Doe  (Sup.)  Ill  N.  Y.  Supp.  525. 

2'  Connor  v.   M(  Coy,  «   S.  C.   165,   65   S.  E.  257;    Yarborough  v. 
Moore,  151  N.  C.  116,  65  S.  E.  763. 

28  Brookfield  v.  Morse,  12  N.  J.  Law,  331. 

29  Union  Trading  Co.  v.  Drach,  58  Colo.  550,  146  Pac.  767. 

3  0  Virginia-Carolina  Chemical  Co.  v.  McLucas,  87  S.  O.  350,  69  S. 
B.  670. 
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tionable  title  if  his  objections  are  interposed  in  good  faith 
before  the  confirmation  of  the  sale.''^ 

§  446.  Fraud  and  False  Representations. — A  judicial  or 
other  public  sale  of  land  may  be  set  aside  where  fraud  or 
misrepresentation  has  been  practised.^^  Thus,  the  success- 
ful bidder  at  such  a  sale  may  be  released  from  his  bid,  or 
have  the  sale  set  aside,  on  showing  fraud  practised  upon 
him  by  the  parties  interested  in  the  sale,  or  fraudulent  rep- 
resentations made  to  him  by  such  parties  in  regard  to  a 
material  matter,  which  induced  him  to  offer  a  price  which 
he  would  not  have  given  if  fairly  treated  and  not  misled. ^^ 
But  ordinarily  it  is  not  ground  for  vacating  a  judicial  sale, 
at  the  instance  of  the  purchaser,  that  parties  interested 
merely  kept  silent  in  regard  to  material  facts  respecting  the 
property  or  the  title,  without  any  active  attempt  to  deceive 
or  mislead,  though  the  purchaser  would  not  have  bid  at  all, 
or  would  not  have  offered  so  high  a  price,  if  he  had  known 
the  facts.'*  Complaint  of  fraud  or  unfairness  may  also  be 
made  by  the  owner  of  the  property  or  others  interested  in 
the  sale.  The  courts  have  authority  and  discretion  to  set 
aside  a  judicial  sale  if  there  has  been  any  fraud  or  trickery 
on  the  part  of  any  person  prejudicial  to  the  rights  of  the 
parties  to  the  suit.'°    Thus,  it  is  within  the  jurisdiction  of  a 

31  Buell  V.  Kanawha  Lumber  Corp.,  185  Fed.  109,  109  C.  C.  A.  194; 
Beavers  v.  Nelson,  152  Ky.  319,  153  S.  W.  428;  Virginia-Carolina 
Chemical  Co.  v.  McLucas,  87  S.  C.  350,  69  S.  E.  670;  Kirk  v.  Oakey, 
110  Va.  67,  65  S.  B.  528,  135  Am.  St.  Rep.  915.  Titles  by  estoppel  can- 
not be  forced  on  an  unwilling  adjudicatee  at  public  sale.  Succession 
of  Richardson,  129  La.  121,  55  South.  735. 

3  2  Penn's  Adm'r  v.  Tolleson,  20  Ark.  652 ;  Gallaher  v.  Collins,  7 
Watts  (Pa.)  552;  McKeighan  v.  Hopkins,  19  Neb.  33,  26  N.  W.  614; 
Le  Fevre  v.  Lara  way,  22  Barb.  (N.  Y.)  167;  Hunt  v.  McFadgen,  20 
Ark.  277 ;  Chandler  v.  Wilson,  77  Me.  76 ;  Kerwer  v.  Allen,  31  Iowa, 
578;  Corbin  v.  Beebee,  36  Iowa,  336;  ConoUy  v.  ConoUy,  63  Iowa, 
202,  18  N.  W.  868. 

3  3  Black  V.  Walton,  32  Ark.  321;  Webster  v.  Haworth,  8  Cal.  21, 
68  Am.  Dec.  287;  Anderson  v.  Foulke,  2  Har.  &  G.  (Md.)  346;  Fisher 
V.  Hersey,  17  Hun  (N.  Y.)  870;  Hickson  v.  Rucker,  77  Va.  135;  God- 
din  V.  Vaughn,  14  Grat.  (Va.)  102. 

3  4  Thompson  v.  Hunger,  15  Tex.  523,  65  Am.  Dec.  176. 

35  Strode  v.  Hoagland,  76  Neb.  542,  107  N.  W.  754.  But  see  In  re 
Pittsburg  Dick  Creek  Blin.  Co.  (D.  C.)  197  Fed.  106,  ui  which  it  was 
held  that  a  bankruptcy  sale,  otherwise  satisfactory,  would  not  be 
set  aside  at  the  Instance  of  one  of  the  creditors,  who  alleged  that 
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court  of  equity  to  set  aside  a  judicial  sale  at  the  instance  of 
the  owner  of  the  property  when  fraud  has  been  practised 
upon  him,  or  when  he  was  prevented  from  adequately  pro- 
tecting his  interests  by  accident  or  mistake,  or  when  the 
sale  was  held  without  notice  to  him  (in  violation  of  a  prom- 
ise to  notify  him)  or  at  a  time  or  place  different  from  that 
specified  in  the  notice  given  him.'"  Fraud  upon  the  owner 
is  perpetrated,  for  example,  where  several  persons  carry 
out  a  conspiracy  to  institute  a  suit  against  him,  attach  the 
property,  procure  its  sale  thereunder,  and  bid  it  in.'''  And 
so,  a  sale  may  be  set  aside  when  fraudulently  made  by  one 
falsely  assuming  to  act  as  the  administrator  of  an  estate."^ 
Again,  any  fraud  by  the  purchaser  at  a  judicial  sale  by 
which  competition  is  prevented,  or  any  neglect  of  duty  by 
the  officer  producing  the  same  result,  is  sufficient  to  justify 
an  order  setting  aside  the  sale.'"  And  if  the  purchaser  or 
the  officer  falsely  represents  to  the  owner  of  the  property 
that  the  sale  has  been  postponed,  or  that  the  advertisement 
will  be  withdrawn  and  the  sale  will  not  take  place,  and  the 
sale  is  actually  held,  but  as  secretly  as  possible,  and  the 
property  sold  for  an  inadequate  price,  it  will  be  set  aside.*" 
And  procuring  a  mortgagor  to  allow  his  property  to  be  sold 
for  an  inadequate  price  at  a  foreclosure  sale,  by  an  agree- 
ment that  the  purchaser  will  act  for  his  benefit  or  on  his 
behalf,  is  actionable  fraud. *^  Again,  a  fiduciary  relation- 
ship between  the  owner  of  the  property  and  a  bidder  at 
the  sale  will  place  the  latter  under  an  obligation  to  exercise 
the  utmost  good  faith,  and  to  avoid  taking  the  slightest  ad- 


there  was  a  conspiracy  to  keep  him  away  from  the  sale  and  other- 
vvise  to  defraud  him  of  his  just  rights,  since,  if  such  was  really  the 
case,  he  had  a  remedy  at  law  In  a  suit  for  damages. 

so  Rogera  v.  Rogers,  141  111.  226,  30  N.  E.  542;  Doyle  v.  Doyle,  33 
Kan.  721,  7  Pac.  615 ;  Pell  v.  Vreeland,  35  N.  J.  Eq.  22 ;  Johnson  v. 
Crawl,  55  Tex.  .""jTI;  American  Wine  Co.  v.  Scholer,  85  Mo.  496. 

8  7  Moore  v.  Miller  (Tex.  Ciy.  App.)  155  S.  W.  573. 

S8  MoGafCey  v.  Millard,  17  Tex.  365. 

3  9  Kennedy  v.  Afdal,  229  111.  29.",,  82  N.  E.  291;  Marshall  v. 
Marshall  (Tex.  Civ.  App.)  150  S.  W.  755. 

4oDutcher  v.  Leake,  44  111.  398;  Guy  v.  Edmundson  (Tex.  Civ. 
App.)  135  S.  "W.  615. 

41  Hill  V.  Chamberlain,  170  N.  X.  595,  63  N  E.  1117. 
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vantage  of  the  circumstances.''^  Ordinarily,  the  purchaser 
may  profit  by  any  private  knowledge  which  he  may  possess 
as  to  the  value  of  the  property,  and  is  not  obliged  to  dis- 
close it.  But  any  active  attempt  to  deceive  others  in  regard 
to  such  details  will  constitute  fraud.  Thus,  in  a  case  in 
Virginia,  the  successful  bidder  at  a  judicial  sale  failed  to 
comply  with  his  bid,  and  before  the  commissioner  made  his 
report  to  the  court,  a  third  person  oflfered  him  an  advance 
bid  of  ten  per  cent,  which  was  accepted  and  the  sale  con- 
firmed by  the  court.  But  it  appeared  that  such  third  person 
had  discovered  something  about  the  land  which  gave  it  a 
much  greater  value  than  others  supposed  it  to  possess,  and 
had  not  only  used  means  to  conceal  his  knowledge  of  such 
circumstance,  but  had  also  made  false  representations  in 
regard  to  it,  and  it  was  held  that  the  sale  should  be  set 
aside. *^ 

Any  fraudulent  conduct  on  the  part  of  the  auctioneer 
conducting  the  sale  will  be  ground  for  vacating  it,**  as 
where,  observing  the  approach  of  a  person  who  would  be 
interested  in  seeing  the  property  bring  a  good  price,  he 
hastily  knocks  it  down  to  a  relative  of  his  own  at  a  small 
figure.*'^  And  for  an  auctioneer,  at  a  sale  of  property  offer- 
ed without  reserve,  to  make  fictitious  bids,  at  the  instance 
of  the  owner,  is  a  fraud,  which  cannot  be  legalized  by  cus- 
tom, and  releases  the  purchaser.*"  So,  an  execution  sale  is 
fraudulent  and  voidable  where  the  sheriff  causes  illegal 
charges  to  be  made  out  of  the  property.*'  And  any  col- 
lusion between  the  officer  making  the  sale  and  the  pur- 
chaser, which  prevents  competition  or  results  to  the  advan- 
tage of  the  purchaser  or  the  injury  of  the  owner  of  the 
property,  is  cause  for  vacating  the  sale.*^     And  so,  if  the 


*2  Westergreen  v.  Beer,  25  Cal.  App.  775,  145  Pac.  543.  And  see, 
supra,  §§  40-51. 

43  Merchants'  Bank  y.  Campbell,  75  Va.  455. 

*  4  Jackson  v.  Crafts,  18  Jobns.  (N.  T.)  110;  Kruse  v.  Steffens,  47 
111.  112. 

*5  Jackson  v.  Crafts,  18  Johns.  (N.  T.)  110. 

4  6Flannery  v.  Jones,  180  Pa.  338,  36  Atl.  856,  57  Am.  St.  Rep. 
648. 

i^  Eetseh  v.  Renehan,  16  N.  M.  541,  120  Pac.  897. 

4  8  Schenck  v.  Peay,  1  Dill.  267,  Fed.  Cas.  No.  12,451.     See  First 
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owner  of  land  was  ready  and  willing  to  pay  the  taxes  law- 
fully assessed  against  it,  but  was  prevented  from  doing  so 
by  the  fraudulent  conduct  of  the  collecting  officer,  or  even 
by  a  blunder  committed  by  such  officer,  and  so  the  land 
was  sold  at  tax  sale,  this  will  give  ground  in  equity  for 
vacating  the  sale  or  canceling  a  tax  deed.*' 

§  447.  Announcements  or  Representations  by  Persons 
Conducting  Sale. — The  purchaser  at  a  judicial  sale  is  ordi- 
narily justified  in  relying  on  any  statements  contained  in 
the  published  notice  or  advertisement  of  the  sale,  and  also 
on  any  announcements  or  representations  made  at  the  sale 
by  the  person  conducting^  it  (trustee,  master,  receiver,  ad- 
ministrator, etc.)  or  the  auctioneer. °°  Thus,  if  the  person 
in  charge  of  the  sale  makes  any  promise  or  representation 
to  the  bidders  that  the  estate  shall  be  or  is  clear  of  incum- 
brances, or  that  the  title  is  better  or  different  from  that 
which  would  flow  from  the  proceedings,  and  the  promise  or 
representation  cannot  be  complied  with,  or  turns  out  to  be 
erroneous,  the  sale  will  be  set  aside. ^'^  This  rule  was  ap- 
plied in  a  case  where  an  auctioneer,  conducting  a  receiver's 
sale  of  certain  vessels,  inadvertently  gave  notice  to  propos- 
ing bidders  that  the  amount  of  the  liens  filed  and  claimed 
.against  the  property  was  from  $20,000  to  $25,000  greater 
than  it  really  was.^^  So,  where  the  purchaser  of  property 
received  from  the  auctioneer  a  description  of  it  which  stated 

Nat.  Bank  v.  Douglas  County,  124  Wis.  15,  102  N.  W.  315,  4  Ann. 
Gas.  34;    Bailor  v.  Daly,  7  Mackey  (18  D.  0.)  175. 

*9  Hickman  v.  Kempner,  3o  Ark.  505;  Gerke  Brewing  Co.  v.  St. 
Clair,  40  W.  Va.  93,  33  S.  E.  122 ;  Thomas  v.  Jones.  98  Va.  323,  36 
S.  E.  382;    Kneeland  v.  Wood,  117  Mich.  174,  75  N.  W.  401. 

50  Edwards  v.  Richards,  9.j  Ga.  655,  22  S.  E.  690;  Sohns  v.  Beavis, 
200  N.  Y.  268,  93  N.  E.  935,  34  L.  B.  A.  (N.  S.)  927.  But  see  Jliles  v. 
Diveu,  6  Watts  (Pa.)  148,  holding  that  the  advertisement  and  con- 
ditions of  sale  of  real  estate  under  order  of  the  orphans'  court  de- 
termine tlie  responsibilities  of  the  vendee,  and  not  the  representa- 
tions of  the  administrator,  which,  being  beyond  the  scope  of  his  spe- 
cial agency,  are  to  be  taken,  like  those  of  any  third  person,  at  the 
risk  of  the  vendee. 

61  Speed  V.  Smith,  4  Md.  Oh.  299;  In  re  Howe's  Estate,  14  Pa.  Co. 
Ct.  R.  574;  Dirks  Trust  &  Title  Co.  v.  Koch,  32  S.  D.  551,  143  N.  W. 
9r,2,  4f)  L.  R.  A.  (N.  S.)  513. 

5=  Hudson  V.  New  York  &  Albany  Transp.  Co.,  180  Fed.  973,  104 
C.  C.  A.  129. 
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that  it  was  sold  with  restrictions  against  nuisances,  but  did 
not  mention  restrictions  as  to  buildings,  it  was  considered 
that  he  was  justified  in  bidding  on  the  assumption  that  no 
restrictions  as  to  buildings  existed,  and  in  refusing  to  com- 
plete the  purchase  on  discovering  the  mistake. °^  A  similar 
principle  applies  to  representations  or  announcements  con- 
cerning the  location  of  the  property  or  easements  or  advan- 
tages connected  with  it.^*  A  bidder  at  an  executor's  sale  of 
land  who,  because  of  misleading  statements  by  the  auction- 
eer, addressed  to  the  bidders,  bids  off  one  of  the  lots,  be- 
lieving in  good  faith  that  he  is  bidding  for  a  different  one, 
is  not  bound  by  the  purchase.^"*  But  in  such  matters  the 
mistake  is  not  ground  for  avoiding  the  sale  if  attributable 
to  the  purchaser's  own  inattention  or  want  of  due  care,  as, 
for  instance,  where  the  published  advertisement  of  an  exe- 
cution sale  stated  that  the  property  was  a  corner  lot,  which 
was  incorrect,  but  the  purchaser,  who  was  familiar  with 
the  neighborhood,  could  easily  have  located  the  lot  and  de- 
termined by  a  slight  investigation  whether  or  not  it  was  on 
the  corner.  °' 

These  rules  apply  also  to  sales  at  auction  which  do  not 
come  within  the  definition  of  judicial  sales,  with  this  modi- 
fication, that  the  false  statement  must  have  been  made  by 
the  owner  of  the  property  sold,  or  by  his  authority  or  with 
his  consent.  But  if  he  stands  by  and  hears  the  auctioneer 
make  a  false  statement  concerning  the  property,  without 
correcting  him,  this  constitutes  an  acquiescence  on  the  part 
of  the  owner  in  the  misrepresentation,  and  has  the  same  ef- 
fect as  an  active  fraud. ^'^ 

§  448.  Chilling  Bids  or  Stifling  Competition. — A  judi- 
cial or  other  public  sale  will  be  vitiated  by  any  fraudulent 
agreement  among  the  bidders,  or  any  fraudulent  practice 
on  the  part  of  the  successful  bidder,  having  a  tendency  to 
prevent  the  attendance  of  bidders,  to  discourage  bidding,  or 


0  3  Sohns  V.  Beavis,  133  App.  Div.  717,  118  N.  Y.  Supp.  139. 

6  4  Ohalon  v.  Pepin,  13  La.  534. 

6  5  Clay  V.  Kagelmacher,  98  Ga.  149,  26  S.  E.  493. 

6  6  Clarke  v.  Cooper,  148  Mo.  App.  230,  128  S.  W.  47. 

BT  Dayton  v.  Kidder,  105  111.  App.  107. 
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to  Stifle  a  genuine  competition  between  them.***  As  a  gen- 
eral rule,  "a  purchaser  at  a  sheriff's  sale  who  practises  any 
deceit  or  imposture,  or  who  is  guilty  of  any  trick  or  device, 
the  object  of  which  is  to  get  the  property  at  an  undervalue, 
thereby  renders  the  title  so  acquired  utterly  void  and  worth- 
less in  his  hands."  ""  Hence  if  it  is  shown  that  the  success- 
ful bidder  obtained  the  land  by  means  of  a  secret  agreement 
which  he  made  with  another  person  who  was  bidding  or 
intending  to  bid,  giving  the  latter  money  to  induce  him  to 
refrain  from  bidding,  or  promising  to  divide  the  land  with 
him  or  otherwise  to  compensate  him,  it  is  ground  for  va- 
cating the  sale,  which,  in  the  case  of  a  sale  at  auction,  may 
be  done  at  the  instance  of  the  vendor,  and  in  the  case  of  a 
judicial  sale,  on  the  application  of  any  party  in  interest.*"" 
On  the  same  principle,  an  execution  sale  of  land  may  be  set 
aside  where  the  judgment  plaintiff,  who  became  the  pur- 
chaser, failed  to  keep  a  promise  which  he  had  made  to  an 
intending  bidder  to  notify  him  of  the  time  and  place  of  sale, 
in  consequence  of  which  that  bidder  was  not  present,  and 
the  property  was  sold  for  much  less  than  its  value. "^ 
Again,  if  a  bidder  discourages  competition  by  publicly 
throwing  doubts  on  the  title  to  be  sold,  as  by  asserting  that 
he  has  a  deed  to  the  property,  or  a  claim  adverse  to  the 
reputed  owner,  or  declaring  that  the  judgment  under  which 
the  sale  is  held  is  not  valid,  and  so  secures  the  property  for 
himself,  it  is  a  fraud  which  will  justify  the  setting  aside 
of  the  sale."^  Another  method  of  chilling  competition  is 
to  work  upon  the  sympathies  of  the  by-standers,  as  where  a 


Bsingalls  V.  Rowell,  149  111.  163,  36  N.  B.  1016;  Hamilton  v.  Ham- 
ilton, li  Rich.  Eq.  (S.  C.)  3.55,  46  Am.  Dec.  58 ;  Froneberger  v.  First 
Nat.  Bank,  203  Fed.  420,  121  C.  C.  A.  539 ;  In  re  Shea,  126  Fed.  153, 
61  C.  C.  A.  219;   In  re  Ethier  (D.  C.)  118  Fed.  107. 

50  Abbey  v.  De-n-ey,  25  Pa.  416. 

60  Hammond  v.  Wallace,  85  Cal.  522,  24  Pac.  S?,7,  20  Am.  St.  Rep. 
239;  Lynch  v.  Reese,  97  Ind.  360;  Whitaker  v.  Bond,  63  N.  C.  290; 
Owens  V.  Wriuht,  161  X.  C.  127,  76  S.  E.  735,  Ann.  Cas.  1914D,  1021 ; 
Abbey  v.  Dewey,  25  Pa.  416 ;  Boiling  v.  Mulling,  111  Va.  250,  68  S.  E. 
982;    Hopkins  v.  Tanqueray,  15  C.  B.  130. 

01  Pell  V.  Vreeland,  35  N.  J.  Eq.  22.  But  see  Bailey  v.  Smock,  61 
Mo.  220. 

»2  Taylor  v.  Courtnay,  15  Neb.  390,  16  N.  W.  842;  Collins  v.  Smith, 
75  Wis.  392,  44  N.  W.  510. 
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bidder  represents  to  the  others  that  he  is  acting  for  the  un- 
fortunate person  whose  property  is  being  sold  or  for  his 
family  or  orphan  children,  and  expostulates  with  them  and 
begs  them  not  to  bid  against  him,  and  so  secures  the  prop- 
erty at  a  bargain.  Such  conduct  is  a  fraud  in  law,  and  will 
be  cause  for  vacating  the  sale."''  And  in  a  case  in  South 
Carolina,  where  property  was  sold  on  foreclosure  of  a  mort- 
gage, and  the  mortgagor  publicly  announced  that  she  in- 
tended to  bid,  that  she  was  a  widow  and  dependent  on  the 
property  for  her  support,  and  requested  that  no  one  should 
bid  against  her,  thus  preventing  free  competition  among 
the  bidders,  it  was  held  sufficient  ground  for  setting  aside 
the  sale  if  made  to  her.** 

§  449.  Unfair  Combinations  Among  Bidders. — A  judi- 
cial sale  or  sale  at  public  auction  is  vitiated  by  an  agree- 
ment or  combination  among  the  bidders  to  refrain  from 
bidding  against  each  other,  where  the  object  is  to  depress 
the  bidding  or  stifle  competition  and  secure  the  property  for 
less  than  its  actual  value. ^^  Thus,  upon  a  sale  of  land  for 
taxes,  an  agreement  among  several  that  they  will  advance 
funds  and  that  one  shall  buy,  so  as  to  prevent  competition 
and  afterwards  divide  the  land  purchased  among  them,  is 
fraudulent  and  equity  will  relieve  against  the  purchase. °' 


63  Bunts  V.  Cole,  7  Blackf.  (Ind.)  265,  41  Am.  Dee.  226;  Bethel  v. 
Sharp,  25  111.  173,  76  Am.  Dec.  790 ;  Walter  v.  Gemant,  13  Pa.  515, 
53  Am.  Dec.  491;  Griffith  v.  Judge,  49  Mo.  536;  Fenner  v.  Tucker,  6 
R.  I.  551.  But  see  Sharp  v.  Long,  28  Pa.  433,  holding  that  an  agree- 
ment between  the  defendant  in  an  execution  and  a  bidder  at  a  sher- 
iffs sale  thereon,  that  the  latter  shall  buy  in  the  property  for  the 
former  on  certain  terms,  and  a  representation  of  that  fact  at  the 
sale,  would  not  avoid  the  sale,  though  it  may  have  caused  the  prop- 
erty to  sell  for  less  than  It  otherwise  would  have  brought. 

6  4  Herndon  v.  Gibson,  38  S.  C.  357,  17  S.  E.  145,  20  L.  R.  A.  545, 
37  Am.  St.  Rep.  765. 

6  5  Slater  v.  Maxwell,  6  Wall.  268,  18  L.  Ed.  796;  Ruis  v.  Branch, 
138  Ga.  150,  74  S.  E.  1081,  42  L.  R.  A.  (N.  S.)  1198;  Mapps  v.  Sharpe, 
32  111.  13 ;  Loyd  v.  Malone,  23  111.  43,  76  Am.  Dec.  179 ;  Gardiner  v. 
Morse,  25  Me.  140;  Swofford  v.  Garmon,  51  Miss.  348;  Griffith  v. 
Judge,  49  Mo.  536 ;  Durfee  v.  Moran,  57  Mo.  374 ;  Shuck  v.  Missouri 
Lumber  &  Mining  Co.,  244  Mo.  366,  148  S.  W.  609;  Ourrie  v.  Clark, 
90  N.  C.  355;  Dudley  v.  Little,  2  Ohio,  504,  15  Am.  Dec.  575;  James 
v.  Fulcrod,  5  Tex.  512,  55  Am.  Dec.  743. 

6  6  Dudley  v.  LitUe,  2  Ohio,  504,  15  Am.  Dec.  575. 
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But  "agreements  between  two  or  more  persons  that  all 
but  one  shall  refrain  from  bidding,  and  permitting  that  one 
to  become  the  purchaser,  are  not  necessarily  and  under  all 
circumstances  void.  They  may  be  entered  into  for  a  law- 
ful purpose  and  from  honest  motives,  and  in  such  cases  will 
be  upheld,  and  they  will  not  vitiate  the  purchase  or  neces- 
sarily destroy  the  completed  contracts  to  which  they  refer 
and  in  respect  to  which  they  were  made."  "''  Thus,  vari- 
ous persons  who,  by  virtue  of  liens  or  otherwise,  have  ex- 
isting interests  in  the  property  to  be  sold  at  a  judicial  sale, 
may  lawfully  combine  together  for  the  protection  of  their 
interests,  and  may  even  expressly  agree  not  to  bid  against 
each  other  in  furtherance  of  a  plan  to  conserve  their  rights, 
provided  that,  in  so  doing,  their  activities  do  not  operate  to 
exclude  any  part  of  the  general  public  from  bidding."*  For 
instance,  on  a  foreclosure  sale,  two  mortgagees  who  have 
separate  liens  on  the  property,  each  claiming  that  his  lien 
is  the  superior,  may  purchase  the  premises  for  their  joint 
benefit,  and  are  not  obliged  to  bid  against  each  other. "^  So, 
where  an  insolvent  railroad  is  for  sale  on  foreclosure  of  a 
mortgage,  it  is  not  unlawful  or  fraudulent  for  the  bond- 
holders to  combine  their  interests  and  appoint  a  committee 
to  bid  in  the  road  at  the  sale.'"  Again,  an  agreement  be- 
tween a  mortgagee  and  a  prospective  buyer,  by  which  the 
former  agrees  to  foreclose  and  the  latter  agrees  to  bid  at 
the  sale  the  full  amount  due  on  the  mortgage,  and  to  buy 
up  certain  conflicting  claims  to  the  land,  but  which  con- 
tains no  provision  that  the  land  shall  be  sold  to  him  unless 
he  is  the  highest  bidder  therefor,  is  not  fraudulent  as 
against  the  mortgagor.'^     Furthermore,  the  doctrine  that 

6  7  Hopkins  v.  Ensign,  122  N.  T.  144,  25  N.  E.  .306,  9  L.  R.  A.  731; 
Snouffer  v.  Helslg  (Tex.  Civ.  App.)  130  S.  W.  012;  James  v.  Ful- 
crod,  5  Tex.  512,  55  Am.  Dec.  743. 

68  Investment  Registry  v.  Chicago  &  M.  Electric  R.  Co.  (D.  C.)  206 
Fed.  488 ;  Kropholler  v.  St.  Paul,  JI.  &  M.  R.  Co.  (C.  C.)  2  Fed.  302, 
1  McCrary,  299;  Cureton  v.  Wright,  73  Ga.  8;  Myers  v.  Dorman,  34 
Hun  (N.  Y.)  115;  Colton  v.  Kennedy,  74  Misc.  Rep.  217,  131  N.  Y. 
Supp.  483 ;  Delist  v.  Ficarrotta,  76  Misc.  Rep.  488,  105  N.  Y.  Supp. 
653. 

6  9  Huber  v.  Crosland,  140  Pa.  575,  21  Atl.  404. 

7  0  Walker  v.  Montclair  &  G.  L.  Ry.  Co.,  30  N.  J.  Eq.  525. 
71  Ritchie  v.  Judd,  137  111.  453,  27  N.  E.  682. 
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it  is  illegal  for  persons  intending  to  bid  at  a  public  sale  to 
combine  and  agree  not  to  bid  against  each  other  does  not 
apply  to  a  case  where  several  persons,  no  one  of  whom 
would  be  able  or  willing  to  purchase  so  large  or  valuable  a 
property  as  that  offered,  but  who  desire  different  parts  of 
it,  make  an  agreement  to  purchase  it  jointly,  or  by  one  act- 
ing for  all,  and  afterwards  to  divide  it  among  them,  since 
such  a  combination  is  calculated  rather  to  enhance  the 
price  than  to  depress  it.'-  An  illustration  given  in  a  case 
in  New  Jersey  is  as  follows :  "If  two  country  merchants  in 
the  same  village  should  agree  that  one  should  attend  an 
auction  sale  of  flour  in  a  distant  city  and  should  purchase 
200  barrels,  to  be  divided  between  them,  it  would  not  be  il- 
legal, though  the  effect  might  be  that,  instead  of  each  bid- 
ding in  competition  with  the  other  for  100  barrels,  the  pur- 
chase would  be  made  with  less  competition  and  at  a  lower 
price.  Or  if,  at  an  auction  sale  of  sugars  by  the  hogshead, 
two  persons,  neither  of  whom  wanted  to  purchase  or  would 
purchase  a  whole  cask,  were  to  agree  that  one  should  pur- 
chase for  the  common  benefit,  such  arrangement  is  not 
against  public  policy,  for  instead  of  preventing  competition, 
it  brings  in  a  bidder  who  would  not  otherwise  be  one."  '^ 
And  it  has  been  held  that,  although  an  agreement  is  in- 
tended to  chill  bidding  or  prevent  competition  at  a  jvidicial 
sale,  yet  it  will  not  vitiate  the  sale  if  all  the  parties  in  in- 
terest are  parties  to  the  agreement,  as,  for  instance,  a  mort- 
gagee and  all  the  heirs  of  the  deceased  mortgagor.  "Where 
all  parties  interested  unite  in  the  contract  or  subsequently 
sanction  it  in  the  promotion  of  their  interests,  the  rule  has 
no  application,  for  the  obvious  reason  that  there  is  nobody 
left  to  be  defrauded."  '^ 

§  450.  Employment  of  Puffers. — A  puffer  (sometimes 
called  a  "by-bidder,"  "sham  bidder,"  "capper,"  or  "decoy 

7  2NatioBal  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Bq.  159; 
Holmes  v.  Holmes,  3  Rich.  Eq.  (S.  C.)  61;  McMinn's  Legatees  v. 
Phipps,  3  Sneed  (Tenn.)  196;  Eoudabush  v.  Miller,  32  Grat.  (Va.)  451; 
Smith  V.  UUman,  58  Md.  183,  42  Am.  Kep.  329 ;  Smith  v.  Greenlee,  13 
N.  O.  126,  18  Am.  Dec.  564. 

7  3  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Bq.  159. 

7  4  Fairy  v.  Kennedy,  68  S.  C.  250,  47  S.  E.  138. 
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duck")  is  a  person  who,  without  having  any  intention  to 
purchase,  is  employed  by  the  vendor  at  a  sale  by  auction, 
or  by  creditors  or  others  interested  in  a  judicial  sale,  to 
raise  the  price  by  fictitious  bids,  thereby  increasing  com- 
petition between  the  bidders,  while  he  himself  is  secured 
from  risk  by  a  secret  understanding  with  his  employer  that 
he  shall  not  be  bound  by  his  bid.  The  employment  of  a 
puffer  is  a  fraud  on  the  real  bidders  which  will  relieve  the 
highest  bidder  from  any  obligation  to  complete  his  con- 
tract.''^ And  a  contract  for  compensation  for  securing  by- 
bidders  at  an  auction  is  illegal  as  being  against  public  policy 
in  working  a  fraud  on  the  public.^"  But  a  distinction  is 
sometimes  taken  according  to  the  ability  of  the  person  hir- 
ing a  puffer  to  control  the  sale  absolutely  and  release  the 
puffer  from  his  bid  or  his  inability  to  do  so.  It  is  said :  "If 
a  person  who  has  such  control  of  an  auction  sale  that  he  of 
his  own  volition  can  release  a  bidder  from  all  responsibility 
for  his  bid,  employs  another  upon  an  understanding  of  that 
character  to  bid  at  the  sale  without  disclosing  for  whom  he 
is  bidding,  for  the  purpose  of  preventing  the  property  from 
selling  at  a  sacrifice,  or  for  the  purpose  of  making  the 
same  bring  more  than  its  actual  value,  the  bidding  by  one 
or  more  persons  under  such  employment  is  such  a  fraud 
upon  the  real  bidders  that  the  sale  will  be  declared  void  at 
their  instance.     On  the  other  hand,  the  mere  fact  that  the 


7oVeazie  v.  Williams,  8  How.  153,  12  L.  Ed.  1018;  McMillan  v. 
Harris,  110  Ga.  72,  35  S.  E.  .334,  48  L.  R.  A.  345,  78  Am.  St.  Kep.  93; 
Baham  v.  Buch,  13  La.  2S7,  33  Am.  Dec.  561;  Towle  v.  Leavitt,  23 
N.  H.  360,  55  Am.  Dec.  195 ;  National  Bank  of  Metropolis  v.  Sprague, 
20  N.  J.  Eq.  159;  Bowman  v.  McClenahan,  20  App.  Div.  346,  46  N. 
Y.  Supp.  91.5;  Walsh  v.  Barton,  24  Ohio  St.  28;  Staines  v.  Shore, 
16  Pa.  200,  55  Am.  Dec.  492;  Pennock's  Appeal,  14  Pa.  449,  53  Am. 
Dec.  561;  Rafferty  v.  Norrls,  12  Pa.  Super.  Ct.  4.">0;  Freeman  v. 
Poole  (R.  I.)  94  Atl.  152 ;  Peck  v.  List,  23  W.  Va.  338,  48  Am.  Rep. 
398;  Thornett  v.  Haines,  15  Mees.  &  W.  367;  Howard  v.  Ca.stle,  6 
Term,  64.'J.  "The  employment  by  the  seller  of  any  person  to  bid  at 
a  sale  by  auction,  without  the  knowledge  of  the  buyer,  without  an 
intention  on  the  part  of  such  bidder  to  buy,  and  on  the  part  of  the 
seller  to  eufurce  his  bid,  is  a  fraud  upon  the  buyer  which  entitles 
him  to  rescind  his  purchase."  Civ.  Code  Gal.,  §  1797 ;  Rev.  Civ.  Code 
Mont.  1907,  §  5127. 

7  6  Dealey  v.  East  San  Mateo  Land  Co.,  21  Cal.  App.  39,  130  Pac. 
1066. 
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person  is  interested  in  the  property  to  be  sold  or  in  the  pro- 
ceeds of  the  sale  will  not  preclude  him  from  either  bidding 
himself  or  from  procuring  another  to  bid,  either  openly 
or  secretly,  in  his  behalf,  without  regard  to  what  the  agree- 
ment may  be  with  such  bidder,  if  the  one  employing  such 
bidder  has  not  himself  such  control  of  the  sale  that  he 
could  absolutely  release  the  bidder  from  all  responsibility 
growing  out  of  his  having  participated  in  the  sale  in  that 
capacity."  And  accordingly  it  is  held  neither  contrary  to 
law  nor  to  public  policy  for  persons  who  will  be  entitled 
to  the  proceeds  of  land  sold  by  an  executor  under  a  decree 
of  court  to  engage  a  third  person  to  run  the  property  up  to 
a  specified  price,  with  the  understanding  that  if  it  is  knock- 
ed down  to  him  they  will  take  it  off  his  hands. ''^  Also  it 
seems  that  the  fact  of  a  puffer  having  bid  at  a  sale  will  not 
avoid  the  sale,  if,  after  the  bid  of  the  puffer,  there  is  a  bid 
by  a  real  purchaser  before  the  bid  at  which  the  property  is 
knocked  down,  but  that  the  sale  is  voidable  only  in  cases 
where  the  bid  next  preceding  the  winning  bid  was  made  by 
a  puffer.''*  And  the  fact  that  a  person,  mistakenly  believ- 
ing himself  to  have  been  employed  for  that  purpose,  at- 
tended an  auction  sale  as  a  puffer  and  by  making  fictitious 
bids  induced  the  defendant,  who  was  the  highest  bidder  at 
the  sale,  to  bid  more  than  he  otherwise  would  have  done, 
would  not  render  the  sale  void  as  to  the  defendant,  if  the 
auctioneer  and  the  owner  of  the  property  sold  had  no 
knowledge  of  such  person's  conduct. ''' 

§  451.  Mistake. — A  purchaser  at  a  judicial  sale  may 
withdraw  his  bid  or  rescind  his  contract  to  purchase  on 
discovering  that  there  has  been  a  mistake  as  to  a  material 
matter  of  fact  affecting  the  subject-matter,  as,  for  example, 
where  he  was  mistaken  in  the  identity  of  the  property  to  be 
sold,  supposing  it  to  be  the  house  next  door  to  that  which 
actually  was  sold,  and  sent  his  agent  to  bid  on  that  sup- 
position,*" or  where  there  was  a  mistake  as  to  the  quantity 

7  7  McMillan  v.  Harris,  110  Ga.  72,  35  S.  E.  334,  48  L.  R.  A.  345,  78 
Am.  St.  Eep.  93. 

'8  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  159. 
7  8  Locke  V.  WiUingbam,  99  Ga.  297,  25  S.  E.  693. 
so  Fallis  V.  Lougbliead,  9  Ohio  Dec.  128. 
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of  the  land,  resulting  from  the  acts  of  the  court  and  the 
commissioner  appointed  to  sell,  less  land  being  sold  than  was 
bid  for  and  supposed  to  have  been  purchased,*^  or  where 
property,  having  been  sold  under  foreclosure  of  a  mortgage,, 
was  immediately  thereafter  sold  on  an  execution  against 
the  mortgagor,  and  the  purchaser  at  the  latter  sale  bought 
under  the  impression  that  he  was  buying  at  the  foreclosure 
sale,*^  or  where  the  successful  bid  was  made  on  the  theory 
that  a  certain  mortgage  incumbrance  on  the  land  would  be 
deducted  from  the  amount  of  it.^'  But  although  there  is  a 
mistake  in  the  description  of  the  land,  both  in  the  order  of 
court  and  the  notice  of  sale,  yet  if  the  purchaser  is  not  de- 
ceived by  it,  and  gets  the  land  he  supposes  himself  to  be 
buying,  and  which  the  officer  intended  to  sell,  there  is  no 
groimd  for  rescission.^*  And  it  is  important  to  notice  that 
the  mistake  which  will  justify  the  release  of  the  purchaser 
must  be  one  of  fact,  and  not  one  of  opinion.  Thus,  the  fact 
that  the  petitioner  was  present  at  a  judicial  sale,  and  in- 
tended to  bid,  and  refrained  from  doing  so  because  he 
thought  that  the  bid  made  by  another  person  was  not  bona 
fide,  is  not  such  a  mistake  as  will  justify  setting  aside  the 
sale.^^  And  so,  a  mistake  as  to  the  value  of  the  property, 
whereby  the  purchaser  is  led  to  bid  more  than  it  is  really 
worth  is  not  ground  for  relieving  him  from  his  obligation.*" 
Nor  can  any  relief  be  accorded  to  a  purchaser  on  the  ground 
of  a  mistake  which  was  attributable  entirely  to  his  own  in- 
excusable neglect  or  carelessness.*^  Again,  the  courts  will 
not  relieve  against  a  judicial  sale  because  of  a  mistake  of 
law,  and  more  especially  where  the  mistake  resulted  from 
the  purchaser's  following  the  erroneous  advice  of  his  own 


81  Castleman's  Adm'r  v.  Castleman,  67  W.  Va.  407,  68  S.  E.  34,  28 
L.  R.  A.  (X.  S.)  393. 

8  2  Borden  v.  Fahey,  56  Tex.  Civ.  App.  218,  120  S.  W.  564. 

8  3  Hay  ward  v.  Wemple,  1.52  App.  Div.  lO.'i,  130  N.  Y.  Supp.  625. 

8  4  Lamkln  v.  Reese,  7  Ala.  170. 

8  5  Fiske  V.  Welgel  (N.  J.)  21  Atl.  452. 

8  6  Columbia  Paper  Bag  Co.  v.  Carr,  116  Md.  541,  82  Atl.  442; 
Clarke  v.  Cooper,  148  Mo.  App.  230,  128  S.  W.  47. 

87  Graham  v.  Healy,  154  App.  Div.  76,  l.'IS  N.  Y.  Siipp.  611;  Colum- 
bia Paper  Bag  Co.  v.  Carr,  116  Md.  541,  82  Atl.  442. 
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attorney.'*     And  a  mistake  as  to  the  nature,  extent,  or 
validity  of  the  title  sold  comes  within  this  category.*" 

§  452.  Irregularities,  Errors,  and  Defects. — Mere  ir- 
regularities in  the  conduct  of  a  judicial  sale,  or  immaterial 
defects  in  the  notice  or  other  preliminary  proceedings,  will 
not  be  sufficient  ground  for  setting  it  aside,  unless  con- 
nected with  circumstances  of  fraud,  accident,  mistake,  or 
surprise,  or  unless  shown  to  have  been  the  direct  cause  of 
the  sacrifice  of  the  property.""  But  a  sale  on  attachment 
may  be  vacated  where  there  was  an  irregular  service  of  the 
summons  and  an  unauthorized  entry  of  appearance  for  the 
defendant."^  And  an  execution  sale  not  advertised  as  re- 
quired by  the  statute  will  be  set  aside  on  a  timely  motion."^ 
So,  a  sale  on  execution,  held  in  defiance  of  an  order  restrain- 
ing the  sale,  made  by  the  court  rendering  the  judgment, 
will  be  set  aside  where  the  existence  of  such  order,  whether 
valid  or  not,  was  the  cause  of  the  sacrifice  of  the  property 
at  a  very  inadequate  price."'  Substantially  the  same  rule 
applies  to  tax  sales.  Such  a  sale  should  not  be  set  aside  on 
account  of  mere  errors  or  irregularities  in  the  sale  or  in  the 
proceedings  leading  up  to  it,  where  no  fraud  is  shown,  and 
it  does  not  appear  that  the  sale  has  resulted  in  any  substan- 
tial injustice  to  the  owner  of  the  property."*     And  even  if 

8  8  Eraser  v.  Fraser,  128  111.  App.  73;    Watson  v.  Hoboken  Planing 
Mills  Co.,  156  App.  DIv.  8,  140  N.  Y.  Supp.  822. 
89  Stonerook  v.  Wisner  (Iowa)  130  N.  W.  120. 

8  0  Holly  V.  Bass,  68  Ala.  206;  Victor  Inv.  Co.  v.  Roerig,  22  Colo. 
App.  257,  124  Pac.  349 ;  Horkan  v.  Eason,  10  Ga.  App.  236,  73  S.  E. 
352;  In  re  Receivership  of  Great  Western  Beet  Sugar  Co.,  22  Idalio, 
328,  125  Pac.  799,  43  L.  R.  A.  (N.  S.)  671 ;  Lampton  v.  Usher's  Heirs, 
7  B.  Mon.  (Ky.)  57;  Shipp  v.  Wheeless,  33  Miss.  646;  Allen  v.  Pier- 
son,  60  Tex.  604;  Rosenthal  v.  Mounts  (Tex.  Civ.  App.)  130  S.  W. 
192 ;  Rule  v.  Richards  (Tex.  Civ.  App.)  149  S.  W.  1073 ;  Walker  v. 
Beauchler,  27  Grat.  (Va.)  511. 

81  Great  West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46,  20  Pac.  771,  13  Am,  St.  Rep.  204;   Id.,  14  Colo.  90,  23  Pac.  908. 

9  2  Cotton's  Ex'x  V.  Cotton,  136  Ky.  54,  123  S.  W.  331. 

9  3  Van  Gieson  v.  Maile,  213  XJ.  S.  338,  29  Sup.  Ct.  492,  53  L.  Ed. 
821. 

9  4  Craig  V.  Pollock,  5  Dill.  449,  Fed.  Cas.  No.  3,335;  Palmer  v. 
Ozark  Land  Co.,  74  Ark.  253,  85  S.  W.  408;  Reeve  v.  Kennedy,  43 
Cal.  643;  St.  Clair  v.  McClure,  111  Ind.  467,  12  N.  B.  134;  Farmers' 
L.  &  T.  Co.  V.  Wall,  129  Iowa,  651,  106  N.  W.  160;  Blondin  v.  Grif- 
fin, 133  Mich.  647,  95  N.  W.  739;    Munger  v.  Halden,  83  Minn.  490^ 


§   452  RESCISSION  OF   CONTRACTS  1104 

injury  is  done  to  such  owner,  the  sale  will  not  be  vacated 
for  errors  or  irregularities  which  were  attributable  to  his 
own  neglect  or  carelessness  or  to  conduct  on  his  part  cal- 
culated to  deceive  or  mislead  the  revenue  officers."^  But  if 
the  taxes  for  which  the  land  is  sold  had  actually  been  paid 
before  the  sale,  this  will  afford  ground  in  equity  for  setting 
aside  the  sale  or  canceling  a  tax  deed  issued  thereon.'"  And 
so,  if  particular  land  is  by  law  exempt  from  taxation,  or 
from  the  particular  tax  in  question,  but  nevertheless,  by 
fraud  or  error,  the  tax  is  assessed  upon  it,  and  the  land  is 
sold  for  non-payment,  this  will  be  ground  for  setting  aside 
the  sale."  So,  a  fatal  defect  in  the  assessment  of  land  for 
taxation,  such  as  to  render  it  void,  will  be  ground  for  set- 
ting aside  a  tax  sale  based  on  such  assessment,  including  an 
assessment  of  the  land  in  the  name  of  a  person  not  the 
owner,  or  a  want  of  such  a  description  of  the  property  as 
would  suffice  for  its  identification.''  And  where  the  owner 
of  the  property  had  no  notice  of  the  proceedings  against  it, 
by  which  it  was  put  up  and  sold  for  delinquent  taxes,  this 
also  will  be  ground  for  vacating  the  sale,"'  as  will  also  the 
fact  that  the  sale  took  place  on  a  day  other  than  that  legally 


86  N.  W.  617 ;  London  Mortgage  Co.  v.  Gibson,  77  Minn.  394,  80  N. 
W.  20.5,  777 ;  Wood  v.  Helmer,  10  Neb.  65,  4  N.  W.  or,s ;  Scott  Jler- 
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Krebs,  41  Kan.  223,  21  Pac.  99 ;  Blondin  v.  Griffin,  133  Mich.  647,  95 
N.  W.  739 ;  MacKinnon  v.  Auditor  General,  130  Mich.  552,  90  N.  W. 
329. 

90  Boynton  v.  Ashabranner,  75  Ark.  415,  88  S.  W.  566,  1011,  91  S. 
W.  20;  Koen  v.  Martin,  110  La.  242,  34  South.  429;  Smith  v.  Auditor 
General,  138  Mich.  582,  101  N.  W.  807;  Keho  v.  Auditor  General, 
138  Mich.  586,  101  N.  W.  8(« ;  Squire  v.  McCarthy,  77  Neb.  431,  112 
N.  W.  327;  Wooten  v.  White,  125  N.  C.  403,  34  S.  E.  508;  Wyatt  v. 
Simpson,  8  W.  Va.  394. 

9  7  Smith  V.  Auditor  General,  138  Mich.  582,  101  N.  W.  807;  Rum- 
sey  V.  Griffin,  138  Jlich.  413,  101  N.  W.  571. 

98  BlcLoud  y.  Mackie,  175  Mass.  355,  56  N.  E.  714 ;  Bonnett  v. 
Murdock,  193  Pa.  .^27,  45  Atl.  317 ;  Shelly  v.  Frledrlch.s,  117  La.  679, 
42  South.  218;   Griffith  v.  Silver,  125  N.  C.  368,  34  S.  E.  544. 

90  West  V.  Duncan  (C.  C.)  42  Fed.  430;  Jakobowski  y.  Auditor 
General,  144  Mich.  46,  107  N.  W.  722;  Armstrong  v.  Exum  (Term. 
Ch.  App.)  52  S.  W.  1024 ;  Scanlan  v.  Campbell,  22  Tex.  Civ.  App.  505, 
55  S.  W.  501. 
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appointed  for  the  purpose.'""  But  the  fact  that  real  proper- 
ty sold  by  a  county  for  delinquent  taxes  is  in  the  possession 
of  the  receiver  of  a  court,  as  a  part  of  the  assets  of  an  insol- 
vent corporation,  does  not  afford  any  ground  for  setting 
aside  the  sale  or  enjoining  the  issuance  of  a  tax  deed  to  the 
purchaser.'"^ 

§  453.  Inadequacy  of  Price. — Inadequacy  of  price  alone 
is  not  sufficient  ground  for  setting  aside  a  judicial  sale  of 
land  after  confirmation,  unless  the  inadequacy  is  so  gross 
as  to  raise  a  presumption  of  fraud  or  to  shock  the  conscience 
of  the  court,  or  unless  there  are  additional  circumstances  in 
the  case  making  it  inequitable  to  allow  the  sale  to  stand. '"^ 
But  the  principle  applies  to  judicial  sales  as  vi'ell  as  to  pri- 
vate sales  that  great  inadequacy  of  consideration  is  in  it- 
self a  strong  circumstance  to  evidence  fraud,  or,  as  it  is 
sometimes  called,  a  "badge  of  fraud,"  and  if  there  are  other 
circumstances  raising  a  reasonable  suspicion  of  fraudulent 
or  unfair  dealing,  and  which  are  not  explained  away,  these. 


100  Mead  v.  Day,  54  Miss.  58. 

101  Whitehead  y.  Farmers'  L.  &  T.  Co.,  98  Fed.  10,  39  C.  C.  A.  34. 
loaOraffam  v.  Burgess,  117  TJ.  S.  180,  6  Sup.  Ct.  686,  29  L.  Ed. 
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O'Neill,  168  Ala.  354,  52  South.  946 ;  Brittin  v.  Handy,  20  Ark.  381, 
73  Am.  Dec.  497;  Wells  v.  Lenox,  108  Ark.  366,  159  S.  W.  1099,  Ann. 
Cas.  1914D,  11;  Victor  Inv.  Co.  v.  Eoerig,  22  Colo.  App.  257,  124 
Pac.  349;  Parker  v.  Glenn,  72  Ga.  637 ;  Oswald  v.  Johnson,  140  Ga. 
62,  78  S.  E.  333,  Ann.  Cas.  1914D,  1;  Skakel  v.  Cycle  Trade  Pub. 
Co.,  237  111.  482,  86  N.  E.  1058;  Bondurant  v.  Bondurant,  251  111. 
024,  96  N.  E.  306,  Ann.  Cas.  1914D,  18;  Sowles  v.  Harvey,  20  Ind. 
217,  83  Am.  Dec.  315;  Kerr  v.  Haverstick,  94  Ind.  178;  Conclin  v. 
Grand  Central  Sav.  &  Bldg.  Ass'n,  144  Ky.  237,  138  S.  W.  312 ;  Cool- 
baugh  V.  Roemer,  32  Minn.  445,  21  N.  W.  472;  Vollum  v.  Beall,  117 
Md.  617,  83  AG.  1095,  Ann.  Cas.  1914D,  16;  George  v.  Wood,  94  Miss. 
268,  49  South.  147;  Dougherty  v.  Gangloff,  239  Mo.  649,  144  S.  W. 
434;  Mangold  v.  Bacon,  237  Mo.  496,  141  S.  W.  650;  Frederick  v. 
Gehling,  92  Neb.  204,  137  N.  W.  998 ;  Hoffman  v.  Godfrey,  79  N.  J. 
Eq.  617,  82  Atl.  900 ;  Knickerbocker  Trust  Co.  v.  Carteret  Steel  Co., 
81  N.  J.  Eq.  130,  86  AU.  55;  Las  ^'egas  Ry.  &  Power  Co.  y.  Trust 
Co.  of  St.  Louis  County^  15  N.  M.  634,  110  Pac.  856;  Beckwith  v. 
King's  Mountain  Co.,  87  N.  C.  155 ;  Weaver  v.  Lyon  (Pa.)  5  Atl.  782; 
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Black  Resc. — 70 
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added  to  the  sacrifice  of  the  property,  may  justly  move  a 
court  of  equity  to  give  relief/"^  Hence  the  rule,  as  stated  by 
the  United  States  Supreme  Court,  that  great  inadequacy  of 
price  at  a  judicial  sale  of  real  estate  requires  only  slight  cir- 
cumstances of  unfairness  in  the  conduct  of  the  party  bene- 
fited by  the  sale  to  raise  a  presumption  of  fraud ;  and  if  the 
inadequacy  is  so  gross  as  to  shock  the  conscience,  or  if  in 
addition  to  gross  inadequacy  the  purchaser  has  been  guilty 
of  unfairness  or  has  taken  any  undue  advantage,  or  if  the 
owner  of  the  property  or  the  party  interested  in  it  has  been 
for  any  other  reason  misled  or  surprised,  then  the  sale  will 
be  regarded  as  fraudulent  and  voidable,  and  may  be  set 
aside  or  canceled  in  equity.^"*  And  the  rule  appears  to  be 
specially  applicable  in  cases  where  any  trick  was  used  to 
keep  the  owner  of  the  property  away  from  the  sale,  or 
where  a  false  promise  was  given  to  him  that  it  should  be 
postponed  or  that  it  should  not  take  place  before  a  certain 
time.^°^  But  an  application  for  relief  on  this  ground  must 
come  from  a  party  who  has  not  been  guilty  of  any  improper 
conduct.  Hence  where  the  defendant  in  an  execution,  at  a 
sheriff's  sale  of  his  land,  announced  that  the  property  was 
his  wife's,  that  he  forbade  the  sale,  and  that  he  would  sue 
any  person  who  should  purchase  the  property,   with   the 

103  Apperson  v.  Burgett,  33  Ark.  338;  Parker  v.  Glenn,  72  Ga.  637; 
Morris  v.  Robey,  73  111.  402;  Ames  v.  Gilmore,  59  Mo.  537;  Kloep- 
plng  V.  Stellmacher,  21  N.  J.  Eq.  .328 ;  Flslier  v.  Shelver,  53  Wi.s.  498, 
10  N.  W.  681. 
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8a3;  Schroeder  v.  Young,  161  U.  S.  334,  16  Sup.  Ct.  512,  40  L.  Ed. 
721;  Layton  v.  Rhode  Island  Hospital  Trust  Co.,  205  Fed.  270,  125 
C.  C.  A.  263;  Morrison  v.  Bumette,  154  Fed.  017,  S3  C.  C.  A.  391; 
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Ind.  .o3S,  19  N.  E.  306;  Foor  v.  Mechanics'  Bank  &  Trust  Co.,  144 
Ky.  682,  139  S.  W.  840,  Ann.  Cas.  1913A,  714;  Williams  v.  Chas.  F. 
Dunn  &  Sons  Co.,  163  N.  C.  206,  79  S.  E.  512;  Levi  v.  Greer,  236 
Pa.  475,  84  Atl.  917;  Haspel  v.  Lyons,  41  Pa.  Super.  Ct.  285;  Jliller 
V.  WLnslow,  70  Wash.  401,  126  Pac.  900,  Ann.  Cas.  1914B,  833;  K.^wr 
V.  Whithan,  56  Wash.  190,  105  Pac.  628,  134  Am.  St.  Rep.  1105,  21 
Ann.  Cas.  272. 
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natural  effect  of  chilling  bids  and  preventing  competition,  it 
was  held  that  he  could  not  have  the  sale  set  aside  for  inade- 
quacy of  price  however  great.^""  And  as  hardship,  not  con- 
nected with  fraud  or  mistake,  is  not  ordinarily  a  ground  of 
relief  in  equity,  a  court  will  not  find  sufficient  ground  for 
the  cancellation  of  a  tax  deed  in  the  mere  fact  that  a  valua- 
ble property  has  been  sold  for  a  comparatively  insignificant 
tax.^"^  As  to  when  the  inadequacy  of  consideration  is  so 
great  as  to  shock  the  conscience,  no  invariable  rule  can  be 
laid  down.  But  reference  may  be  made  to  a  case  in  which 
property  sold  on  execution  appeared  to  be  worth  about  $20,- 
000,  with  claims  against  it  for  $1,700  or  $1,800,  and  the 
court  said  that  it  would  be  "preposterous"  to  submit  to  a 
jury  the  question  whether  $138  was  a  fair  and  reasonable 
price  for  it.^°* 

The  same  general  rule  applies  to  irregularities  in  the 
conduct  of  the  sale  or  in  the  proceedings  leading  up  to  it. 
When  great  inadequacy  of  price  is  shown,  even  slight  irreg- 
ularities will  be  sufficient  to  justify  the  setting  aside  of  the 
sale,^""  as,  for  instance,  offering  a  large  tract  of  land  as  a 
whole,  or  several  parcels  in  bulk,  without  first  attempting  a 
division  and  a  sale  of  the  separate  parts. ^'^''  It  is  said,  how- 
ever, that  the  irregularity  complained  of  must  have  caused 
the  inadequacy  of  the  price,  or  must  be  such  as  tended  to 
prevent  the  property  from  bringing  a  fair  price. ^^^  But  the 
more  equitable  rule  appears  to  be  that  irregularities  occur- 
ring in  the  conduct  of  the  sale  will  be  presumed  to  have  af- 
fected the  price,  when  the  land  is  sold  for  a  greatly  inade- 
quate consideration,  so  that  the  burden  will  be  cast  upon 
the  purchaser  to  rebut  this  inference.^^^ 

106  Blum  V.  Rogers,  71  Tex.  668,  9  S.  W.  595. 

107  Nester  v.  Church,  121  Mich.  81,  79  N.  W.  893. 

108  Moore  v.  Miller  (Tex.  Civ.  App.)  155  S.  W.  573. 

109  Peters  v.  Rice  (Tex.  Civ.  App.)  157  S.  W.  1181;  Kissinger  v. 
Zieger,  138  Wis.  368,  120  N.  W.  249. 

110  Berry  v.  Lovi,  107  111.  612;  Sublett  v.  Gardner,  144  Ky.  190, 
137  S.  W.  864;   Guy  v.  Edmundson  (Tex.  Civ.  App.)  135  S.  W.  615. 

111  Smith  V.  Georgia  L.  &  T.  Co.,  114  Ga.  189,  39  S.  E.  846;  La 
Fitte  V.  Salisbury,  43  Colo.  248,  95  Pac.  1065;  First  Nat.  Bank  v. 
South  Beaumont  Land  &  Imp.  Co.  (Tex.  Civ.  App.)  128  S.  W.  436; 
Guy  V.  Bdmundson  (Tex.  Civ.  App.)  135  S.  W.  615. 

112  Kennedy  v.  Walker  (Tex.  Civ.  App.)  138  S.  W.  1115;  Snouffer 
V.  Heisig  (Tex.  Civ.  App.)  130  S.  W.  912. 
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§  454.     Remedies  Before  and  After  Confirmation  of  Sale. 

A  judicial  sale  is  not  complete  until  it  has  been  confirmed 
by  the  court,  and  it  may  be  set  aside  before  such  confirma- 
tion on  account  of  any  irregularities  in  the  sale  or  any  mis- 
conduct or  unfairness  on  the  part  of  those  interested.  But 
after  confirmation,  irregularities  in  the  conduct  of  the  sale 
are  cured,  and  every  presumption  will  be  indulged  in  favor 
of  its  fairness  and  regularity,  and  it  cannot  be  vacated  with- 
out a  showing  of  substantial  equitable  grounds. ^^^  In  fact, 
after  the  confirmation  of  a  judicial  sale  it  will  not  be  set 
aside  except  for  fraud,  mistake,  surprise,  or  other  cause  for 
which  equity  would  grant  relief  if  the  sale  had  been  made 
by  the  parties  in  interest  instead  of  by  the  court. ^'^^  On  this 
point  it  has.  been  well  said :  "There  is  a  marked  and  radi- 
cal distinction  between  the  situations,  the  rights  of  the  par- 
ties, and  the  established  practice  before  and  after  the  con- 
firmation of  the  sale.  The  purchaser  bids  with  full  notice 
that  the  sale  to  him  is  subject  to  confirmation  by  the  court, 
and  that  there  is  a  power  granted  and  a  duty  imposed  upon 
the  judicial  tribunal  when  it  comes  to  decide  whether  or 
not  the  sale  shall  be  confirmed  so  to  exercise  its  judicial 
power  as  to  secure  for  the  owners  of  the  property  the 
largest  practicable  returns.  He  is  aware  that  his  rights  as 
a  purchaser  are  subject  to  the  rational  exercise  of  this  dis- 
cretion. But  after  the  sale  is  confirmed  that  discretion  has 
been  exercised.  The  power  to  sell  and  the  power  to  deter- 
mine the  price  at  which  the  sale  shall  be  made  has  been 
exhausted.  From  thenceforth  the  court  and  the  successful 
bidder  occupy  the  relation  of  vendor  and  purchaser  in  an 
executed  sale,  and  nothing  is  sufficient  to  avoid  it  which 
would  not  set  aside  a  sale  of  like  character  between  private 
parties.  Hence  the  rule  is  settled,  and  it  seems  to  be  uni- 
versally approved,  that  after  confirmation  of  a  judicial  sale, 

lis  Cowden  v.  Wild  Goose  Mining  &  Trading  Co.,  190  Fed.  561,  118 
C.  0.  A.  35;  Heid  v.  Ebner,  1.33  Fed.  156,  66  C.  C.  A.  222;  Wells  v. 
Lenox,  108  Ark.  366,  159  S.  W.  1099,  Ann.  Gas.  1914I>,  11 ;  Bank  of 
Pine  Blufie  v.  Levi,  90  Ark.  166,  118  S.  W.  250;  Cooley  y.  Wilson,  42 
Iowa,  425. 

114  Virginia  F.  &  M.  Ins.  Co.  v.  Cottrell,  85  Va.  857,  9  S.  E.  132, 
IT  Am.  St.  Rep.  108;  In  re  Burr  Mfg.  &  Supply  Co.,  217  Fed.  16^ 
133  0.  0.  A.  126;   Yeatman  v.  Bradford  (O.  0.)  44  Fed.  536. 
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neither  inadequacy  of  price,  nor  offers  of  better  prices,  nor 
anything  but  fraud,  accident,  or  mistake,  or  some  other 
cause  for  which  equity  would  avoid  a  like  sale  between  pri- 
vate parties,  wiU  warrant  a  court  in  avoiding  the  confirma- 
tion of  the  sale  or  in  opening  the  latter  and  receiving  subse- 
quent bids.  This  rule  is  so  firmly  established  that  it  is  no 
longer  debatable,  and  the  cogent  and  all-sufficient  reason 
for  it  is  that  all  judicial  sales  would  become  farces,  and 
rational  men  would  shun  them  and  refuse  to  bid,  if  after  the 
confirmation  unsuccessful  bidders  or  dissatisfied  litigants 
could  avoid  them  and  secure  new  sales  by  offers  of  higher 
prices,  when  they  thought  the  purchase  a  fortunate  one,  and 
thus  secure  the  profits  in  that  event,  and  leave  the  buyer  to 
suffer  the  loss  if  the  property  depreciated  in  value  or  the 
purchase  was  unwise."  ^^^ 

§  455.  Laches  and  Estoppel. — A  party  seeking  to  have 
a  judicial  or  other  public  sale  set  aside  must  act  with  proper 
promptness,  so  as  to  avoid  the  imputation  of  laches,  for  if 
he  delays  unreasonably,  it  may  be  considered  that  he  has 
acquiesced  in  the  sale  and  so  waived  his  right  to  object  to 
it,  and  this  is  more  especially  the  case  if  the  property  has 
materially  appreciated  in  value  in  the  mean  time,  if  the  pur- 
chaser has  expended  money  in  developing  or  improving  it, 
or  if  innocent  third  persons  have  acquired  interests  in  it.^^* 
But  when  there  has  been  a  pretended  sale  of  land  under  a 
trust  deed  in  the  nature  of  a  mortgage,  but  the  mortgagor 
has  retained  and  refused  to  give  up  possession,  or  acquiesce 
in  the  sale  or  recognize  the  title  claimed  thereunder,  and, 
when  defeated  in  the  courts,  has  promptly  commenced  suit 
to  set  aside  the  sale,  he  cannot  be  held  guilty  of  laches. ^^^ 

115  Morrison  v.  Burnette,  154  Fed.  617,  83  C.  C.  A.  391,  and  many 
cases  there  cited. 

116  Daniel  v.  Modawell,  22  Ala.  36.3,  58  Am.  Dee.  260;  Cowan  v. 
Sapp,  81  Ala.  526,  8  South.  212;  Central  Pac.  Ry.  Co.  v.  Creed,  70 
Cal.  497,  11  Pac.  772;  Great  West  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  Colo.  46,  20  Pac.  771,  13  Am.  St.  Rep.  204;  Id.,  14  Colo. 
90,  23  Pac.  908;  Speck  v.  Pullman  Palace  Car  Co.,  121  111.  33,  12 
N.  E.  213 ;  Connely  v.  Rue,  148  111.  207,  35  N.  E.  824 ;  Baird  v.  Ells- 
worth, 81  Iowa,  629,  47  N.  W.  875;  Haskins  v.  Wallet,  63  Tex.  213; 
Walker  v.  Beauchler,  27  Grat.  (Va.)  511. 

117  Massachusetts  Mut.  Life  Ins.  Co.  v.  Boggs,  121  111.  119,  13  N. 
E.  550. 
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And  so,  where  it  appears  that,  after  such  a  foreclosure  sale, 
there  have  been  negotiations  between  the  parties  on  the 
subject  of  allowing  the  mortgagor  to  redeem,  and  there  is 
some  evidence  that  an  agreement  to  that  effect  was  con- 
cluded, it  cannot  be  said  that  a  lapse  of  six  years  after  the 
sale  should  bar  the  mortgagor's  suit  to  set  it  aside. ^^* 

118  Nichols  V.  Otto,  132  111.  91,  23  N.  B.  411. 
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CHAPTER  XXIII 

LEASES 

§  456.  Rescission  by  Agreement  or  Consent. 

457.  Grounds  for  Rescission  in  General. 

458.  False  Representations  or  Concealment 

459.  Premises  Untenantable  or  Unfit  for  Use. 

460.  Destruction  or  Deterioration  of  Premises. 

461.  Impossibility  of  Performance. 

462.  Abandonmeut  or  Repudiation. 

463.  Mistake. 

464.  Breaches  of  Contract  by  Landlord. 

465.  Breaches  of  Contract  by  Tenant. 

466.  Same ;   Improper  Use  or  Abuse  of  Premises. 

§  456.  Rescission  by  Agreement  or  Consent. — A  lease 
in  writing  constitutes  a  contract  which  neither  of  the  par- 
ties to  it  can  surrender,  terminate,  or  be  released  from  with- 
out the  consent  of  the  other,  unless  good  and  sufficient 
grounds  for  a  rescission  are  shown  to  exist. ^  Thus,  for  in- 
stance, if  the  landlord  has  agreed  to  permit  the  tenant  to 
remain  in  possession  for  four  months  after  the  end  of  his 
term,  he  cannot  revoke  or  cancel  this  agreement  by  serving 
a  notice  on  the  tenant  that,  if  he  holds  over,  he  will  be 
taken  as  occupying  for  another  year  at  an  increased  rent.^ 
But  a  lease  may  be  canceled  at  any  time  by  the  mutual 
consent  of  the  parties,^  followed  by  surrender  of  the  pos- 
session,* and  payment  of  the  consideration,  if  any  was  stip- 
ulated for.''  And  even  though  the  lease  was  in  writing  and 
under  seal,  it  may  be  surrendered  or  terminated  by  a  parol 
agreement  or  by  an  agreement  inferable  from  the  conduct 
of  the  parties. °    And  where  an  executory  lease  is  unilateral, 

1  Higgins  V.  Street,  19  Okl.  45,  92  Pac.  153,  13  L.  R.  A.  (N.  S.) 
398,  14  Ann.  Cas.  1086;  Savage  v.  Mowery  (Tex.  Civ.  App.)  166  S.  W. 
905. 

2  Schlckedantz  v.  Rincker,  75  Neb.  312,  106  N.  "W.  44] . 

3  Lynch  v.  Robert  P.  Jlurphy  Hotel  Co.,  112  N.  Y.  Supp.  915. 

4  Pelouze  V.  Gibbons,  157  111.  App.  186 ;  Brasher  v.  McCaskrin,  120 
111.  App.  343. 

5  Brasher  v.  McCaskrin,  120  111.  App.  343. 

»  Wabash  Realty  &  Loan  Co.  v.  Krabbe,  145  111.  App.  462 ;  Bloom- 
quist  V.  Johnson,  107  111.  App.  154. 
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in  the  sense  of  being  terminable  at  the  will  of  the  lessee 
without  any  performance  or  penalty,  it  is  rendered  invalid 
by  the  execution  of  a  new  lease  to  another  lessee  with  pos- 
session given  thereunder.''  Further,  a  lease  may  be  termi- 
nated by  the  exercise  of  an  option  to  cancel  it  reserved  to 
either  of  the  parties  in  the  lease  itself.*  But  if  the  right  is 
reserved  to  cancel  a  lease  in  case  a  license  to  conduct  a 
liquor  saloon  on  the  premises  cannot  be  obtained  by  the 
lessee,  or  should  be  revoked  after  having  been  granted, 
this  right  of  cancellation  cannot  be  exercised  for  the  fail- 
ure to  obtain  a  license,  if  no  bona  fide  effort  was  made  to 
that  end."  Again,  a  lease  may  be  terminated  by  a  renuncia- 
tion or  repudiation  of  it  on  the  one  part  acquiesced  in  on 
the  other.  Thus,  where  a  tenant  has  rescinded  a  lease  by 
suing  as  equitable  owner  for  a  part  of  the  land,  and  by 
seeking  to  enforce  specifically  an  alleged  contract  of  sale, 
the  commencement  of  a  suit  by  the  landlord  to  recover  the 
land  and  to  quiet  his  title  thereto  is  an  acceptance  of  the 
rescission.^" 

§  457.  Grounds  for  Rescission  in  General. — A  written 
contract  of  lease  may  be  rescinded  for  the  same  causes 
which  would  be  available  for  that  purpose  in  the  case  of 
any  other  contract.  Thus,  where  the  minds  of  the  parties 
have  never  met  as  to  the  actual  terms  and  conditions, 
though  there  is  a  lease  in  writing,  it  should  be  completely 
annulled,-  and  the  parties  left  to  adjust  any  claims  arising 
from  the  occupancy  of  the  land  in  accordance  with  what 
their  rights  may  be  in  view  of  such  judgment^^  Again,  a 
lease  very  advantageous  to  the  tenant  or  disadvantageous 
to  the  landlord  may  be  set  aside  or  canceled  in  equity  on 
showing  that  it  was  obtained  by  the  exercise  of  undue  in- 
fluence.^-     And    a   lease   extorted    by   duress   may   be   set 

7  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47  W.  Va.  84,  rA  S.  E.  02:?. 

8  See  Brudrr  v.  Geisler,  47  Misc.  Rep.  .370,  04  N.  Y.  Supp.  2 ;  Den- 
nis V.  Laudreth,  .32  Ohio  Cir.  Ct.  R.  «78,  affirmed,  74  Ohio  St.  450,  78 
N.  E.  1124. 

9  Schengel  v.  United  States  Brewing  Co.,  ICC,  111.  App.  527. 

10  Snyder  v.  Harding,  34  Wasli.  2SG,  75  Pac.  S12. 

11  Walker  v.  Walker,  104  Iowa,  505,  73  N.  W.  1073. 

12  Gillespie  v.  Holland,  40  Ark.  28,  48  Am.  Rep.  1;  Dickson  v. 
Kempinsky,  96  Mo.  2.S2,  9  S.  W.  618.     See  Von  Schlemmer  v.  Von 
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aside.  But  where  a  party  is  about  to  be  turned  out  of 
the  possession  of  premises  on  a  writ  of  habere  facias  pos- 
sessionem, a  lease  signed  under  an  alternative  of  so  doing 
or  a  refusal  to  suspend  the  execution  cannot  be  said  to 
have  been  procured  by  fraud  or  duress.^'  And  the  mere 
threat  to  bring  legal  proceedings  to  cancel  one's  contract 
for  the  purchase  of  land,  unless  he  will  take  a  lease  of  the 
land  and  surrender  all  rights  under  the  former  contract,  is 
not  duress.^*  And  again,  threats  of  attaching  a  tenant's 
crop  for  the  payment  of  rent,  made  by  a  person  who  has 
entered  for  the  purpose  of  collecting  or  securing  the  rent 
before  it  is  due,  and  who  is  accompanied  by  a  constable, 
but  who  has  no  legal  process,  do  not  constitute  duress. ^^  A 
lease  of  his  property  given  by  an  infant  is  not  absolutely 
void,  even  though  it  appears  that  it  was  so  far  improvident 
that  a  better  rent  might  have  been  obtained,  but  it  is  at 
most  only  voidable  like  other  contracts  of  minors.^"  The 
effect  of  the  bankruptcy  of  a  tenant  on  the  lease  and  the 
rights  of  the  parties  under  it  has  been  discussed  in  another 
place.^^ 

§  458.  False  Representations  or  Concealment. — Leases 
of  real  property  come  within  the  general  rule  that  a  party 
to  a  contract  may  rescind  it  upon  discovering  that  he  was 
induced  to  enter  into  it  by  means  of  fraud  practised  upon 
him  by  the  other  party  or  by  false  representations  or  the 
fraudulent  concealment  of  material  facts. '^^  But  if  such 
rescission  is  desired,  action  to  that  end  must  be  taken  with 


Schlemmer,  133  La.  887,  63  South.  391.  On  the  general  subject  of 
undue  influence  as  a  ground  for  rescinding  contracts  and  grants,  see, 
supra,  §§  237-253. 

isPottsville  Bank  v.  Cake,  12  Pa.  Super.  Ct.  61.  On  the  general 
subject  of  duress  as  a  ground  for  rescinding  contracts,  see,  supra,  §§ 
221-238. 

11  Chambers  v.  Irish,  132  Iowa,  319,  109  N.  W.  787. 

15  Lehman  v.  Shackleford,  50  Ala.  437. 

16  Griffith  v.  Schwenderman,  27  Mo.  412 ;  Madden  v.  White,  2 
Term,  159 ;  Allen,  v.  Allen,  2  Dr.  &  W.  307 ;  Slater  v.  Brady,  14  Ir. 
0.  L.  61. 

17  Supra,  §  330. 

isHerrin  v.  Libbey,  36  Me.  350;  Powell  v.  F.  0.  Lynde  Co.,  49 
App.  Div.  286,  64  N.  Y.  Supp.  153;  Garrett  v.  Finch,  107  Va.  25, 
57  S.  E.  604. 
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reasonable  promptness  after  discovery  of  the  facts,  and 
relief  will  be  denied  to  a  party  who  has  acquiesced  in  the 
continued  existence  of  the  lease  by  an  unwarrantable  delay 
in  the  assertion  of  his  rights.^"  Further,  it  is  essential  that 
the  matters  falsel}'  represented  or  fraudulently  concealed 
should  have  been  material,  so  as  to  make  the  situation  of 
the  parties  substantially  different  from  what  it  would  have 
been  in  the  absence  of  fraud. ^^  Subject  to  these  qualifica- 
tions, a  lease  may  be  rescinded  for  false  representations  of 
the  landlord  as  to  the  character  of  the  land,^^  or  as  to  the 
number  of  acres  under  cultivation  in  the  case  of  farming 
land,  if  the  tenant  is  not  chargeable  with  negligence  in  fail- 
ing to  determine  this  point  for  himself.-^  So,  if  the  land- 
lord, by  artifice  or  contrivance,  prevents  a  prospective  ten- 
ant from  discovering  defects  in  the  premises,  or  if  he  fraud- 
ulenth'  misrepresents  the  condition  of  the  premises  in  some 
material  particular,  wherein  he  has  special  knowledge, 
knowing  that  the  tenant  relies  on  his  representations,  and 
not  on  any  investigation-  or  examination  of  his  own,  the 
tenant  may  rescind  the  lease  and  vacate  the  premises  on  dis- 
covering the  hidden  defects  or  the  falsity  of  the  representa- 
tions.^' Thus,  if  a  landlord,  when  letting  his  house,  fraudu- 
lently conceals  the  fact  that  it  has  been  used  as  a  house  of 
prostitution,  the  tenant,  when  sued  for  the  rent,  may  set 
up  his  damages  by  way  of  counterclaim.^*  But  rescission 
on  such  grounds  cannot  be  claimed  where  the  lease  itself 
contains  a  covenant  that  the  lessee  has  examined  and  knows 
the  condition  of  the  premises  and  has  received  the  same  in 
good  order  and  repair,  or  that  he  takes  the  premises  in  the 
condition  in  which  they  are  at  the  time  of  executing  the 
lease, ^°  or  even  where  the  tenant  had  ample  opportunity  to 

iDFollett  V.  Brown,  188  111.  244,  58  N.  B.  943;  Eesser  v.  Corwin, 
72  111.  App.  625;  Cunningham  v.  Wathen,  14  App.  Div.  .'jO.j,  43  N. 
Y.  Supp.  886 ;    Plneh  v.'  Garrett,  109  Va.  114,  63  S.  E.  417. 

2  0  I'itchett  V.  Henley,  31  Nev.  326,  102  Pac.  865,  104  Pac.  1060. 

21  Eobey  v.  Craig  (Tex.  Civ.  App.)  172  S.  W.  203. 

2  2  I^adner  v.  Balsley,  103  Iowa,  674,  72  N.  W.  787. 

23  Haines  v.  Downey,  86  111.  App.  373 ;  Blake  v.  Ranous,  25  111. 
App.  486. 

2-1  Rhlnelander  v.  Seaman,  13  Abb.  K.  C.  (N.  Y.)  4.j5. 

2s  .Jorgeson  v.  Hock,  234  111.  631,  85  N.  E.  200;  Swanson  v.  Flslier, 
148  111.  App.  104. 
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examine  and  inspect  the  premises,  and,  if  he  had  done  so, 
would  have  discovered  the  falsity  of  the  representations 
made  concerning  their  condition.^"  And  in  a  case  where 
the  lessor  and  lessee  together  inspected  the  premises,  and 
the  tenant  objected  to  the  condition  of  the  floor  and  to  the 
light,  and  the  landlord  said  that  they  would  be  all  right  and 
that  when  certain  partitions  were  removed  the  light  would 
be  sufficient  and  the  premises  comfortable,  it  was  held  that 
this  was  a  mere  promise  or  statement  of  opinion,  on  which 
the  tenant  had  no  right  to  rely.^"  So,  representations  that 
the  house  has  been  put  in  repair,  the  roof  mended,  etc.,  are 
not  fraudulent  if  there  is  nothing  to  show  that  the  lessor 
knew  them  to  be  false  or  had  no  good  reason  for  believing 
them  to  be  true.^'  On  a  similar  principle,  representations 
as  to  the  existence  or  non-existence  of  covenants  or  condi- 
tions restricting  the  use  of  the  demised  premises  are  mate- 
rial if  constituting  the  inducement  to  the  making  of  the 
lease, ^^  and  this  is  true  also  of  a  representation  that  the 
premises  could  lawfully  be  used  for  a  certain  purpose 
which  is,  in  fact,  forbidden  by  a  municipal  ordinance.^"  So, 
where  the  plaintiff  had  just  constructed  a  building,  and,  in 
renting  it  to  the  defendant,  represented  that  he  had  per- 
sonal knowledge  as  to  the  method  and  materials  used  in 
its  construction,  and  that  it  was  built  in  a  certain  way,  so 
as  to  be  suitable  for  a  certain  purpose,  it  was  held  that  the 
representations  were  as  to  matters  of  fact,  and  not  mere 
statements  of  opinion.^^ 

On  the  other  hand,  it  is  ground  for  the  cancellation  of  a 
lease  that  it  was  procured  from  the  lessor  by  means  of 

26  Creamer  v.  Peshkln,  81  Misc.  Rep.  167,  142  N.  T.  Supp.  333. 

2T  Boyer  v.  Commercial  Bldg.  Inv.  Co.,  110  Iowa,  491,  81  N.  W. 
720.  On  the  general  subject  of  promissory  representations,  see,  supra, 
§§  89-91.  As  to  expressions  of  opinion  as  distinguislied  from  repre- 
sentations of  fact,  see,  supra,  §§  76-78. 

■  2  8  Bayles  v.  Clark,  115  App.  DIt.  33,  100  N.  T.  Supp.  586.  And 
failure  to  comply  with  a  promise  to  repair  the  premises  does  not 
show  false  representations,  invalidating  the  lease,  unless  an  intent 
not  to  keep  the  promise  is  also  proved.  Hone  v.  Burr,  91  Misc.  Rep. 
520,  155  N.  Y.  Supp.  377. 

2  9  Humphreys  v.  Roberts,  61  Misc.  Rep.  284,  113  N.  Y.  Supp.  792. 

3  0  Altgelt  v.  Gerbic  (Tex.  Civ.  App.)  149  S.  W.  233. 
31  Hinsdale  v.  McCune,  135  Iowa,  6S2,  113  N.  W.  478. 


§   458  RESCISSION   OF   CONTRACTS  1116 

fraudulent  representations  as  to  material  facts  peculiarly 
within  the  knowledge  of  the  lessee,  whereby  an  uncon- 
scionable advantage  was  taken  of  the  owner  of  the  prop- 
erty.^^  Thus,  misrepresentations  by  the  tenant  as  to  his 
financial  standing  and  his  ability  to  pay  the  agreed  rent 
will  justify  the  landlord  in  rescinding.^^  In  an  English 
case,  it  is  said  that  where  the  owner  of  property  is  induced 
to  grant  a  lease  of  it  by  the  tenant's  assurance  that  he  in- 
tends to  use  the  premises  for  a  certain  purpose,  though  in 
fact  he  means  to  use  them  for  an  entirely  different  purpose, 
and  does  so  use  them,  it  is  not  such  a  fraud  as  will  justify 
relief  in  equity,  being  a  promise  and  not  a  present  fraud. ^* 
But  there  is  an  American  decision  that  a  false  representa- 
tion, inducing  the  execution  of  a  lease,  that  the  tenant  de- 
sires to  use  and  occupy  the  premises  as  his  own  residence, 
is  a  representation  of  a  material  existing  fact,  authorizing 
equitable  interference  at  the  suit  of  the  lessor. ^^  So,  it  is 
a  fraud  on  the  part  of  the  tenant  to  indtice  the  lessor  to  in- 
clude more  land  in  the  lease  than  he  owns  or  has  a  right  to 
let.^' 

Misreading  or  misrepresenting  the  terms  or  conditions 
of  a  lease  is  such  fraud  as  will  justify  the  rescission  of  it, 
provided  that  the  party  thereby  deceived  was  not  charge- 
able with  negligence  in  failing  to  read  it  himself  or  to  in- 
form himself  of  its  contents.^'  Thus  in  a  case  where  a 
clause  had  been  inserted  in  a  lease  (in  addition  to  the  usual 
covenants  in  respect  to  the  payment  of  the  stipulated  rent) 
which  bound  the  tenant  to  pay  the  landlord  a  lump  sum  of 
$500,  and  it  was  brought  to  the  tenant  for  his  signature  at 
a  time  when  he  was  very  busy  and  had  no  time  to  read  it, 

32  Eorer  Iron  Co.  V.  Trout,  83  A'a.  397,  2  S.  E.  713,  5  Am.  St.  Rep. 
285. 

3  3  Martin  v.  Davis,  1)6  Iowa,  718,  65  N.  W.  1001;  Kelty  v.  Me- 
Peake,  143  Iowa,  567,  121  N.  \Y.  529. 

34  Feret  v.  Hill,  15  C.  B.  207. 

3  6  Gale  V.  McCiiUough,  US  Md.  287,  84  Atl.  469. 

86  St.  Dennis  v.  Harras,  5",  Or.  079,  105  Pac.  246,  106  Pac.  789. 

3  7  Fi-y  V.  Day,  97  Ind.  348;  Biuford  v.  Bruso,  22  Ind.  App.  512,  54 
N.  E.  146 ;  Merritt  v.  Dufur,  99  Iowa,  211,  68  N.  W.  553 ;  Beatty  v. 
Flshel,  100  Mass.  448 ;  Knoepker  v.  Redel,  116  JIo.  \pp-  62,  92  S.  W. 
171 ;  Kelleher  v.  Fong,  108  Me.  181,  79  Atl.  466 ;  Walker  v.  Freed- 
man  (Sup.)  114  N.  Y.  Supp.  51.    And  see,  supra,  §§  56,  57. 
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by  the  lessor,  who  had  prepared  it,  and  who  represented 
that  it  was  only  a  lease  contract,  on  which  representation 
the  tenant  relied  and  signed  the  paper  without  knowing 
that  it  contained  a  promise  to  pay  the  $500,  it  was  held  that 
the  promise  was  void  for  fraud.'*  But  in  general,  a  lessee 
cannot  avoid  liability  on  a  lease,  on  the  ground  that  he  did 
not  know  its  contents,  where  he  signed  it  after  opportunity 
to  examine  it,  where  no  fiduciary  relation  existed  between 
the  parties,  and  where  he  did  not  sign  in  reliance  upon  any 
fraudulent  representations  calculated  to  mislead  him.'' 

§  459.  Premises  UntemmtaWle  or  Unfit  for  Use. — If  a 
landlord  falsely  represents  to  a  prospective  tenant  that  the 
premises  are  habitable,  safe,  fit  for  occupancy,  in  good  re- 
pair, or  in  suitable  condition  for  their  intended  use,  and  if 
the  circumstances  are  such  as  to  warrant  the  tenant  in  rely- 
ing on  these  representations  without  an  independent  in- 
vestigation, and  he  does  so  rely  to  his  prejudice,  it  is  ground 
for  rescinding  the  lease  and  vacating  the  premises.*"  Thus, 
where  the  owner  of  a  dwelling  house  falsely  represents  to 
a  tenant  that  the  plumbing  in  the  house  is  perfect  and  that 
there  is  no  sewer  gas,  and  the  latter  takes  the  lease  in  re- 
liance thereon,  he  may,  on  discovering  the  facts,  terminate 
the  tenancy  and  leave  the  place. *^  So,  where  the  premises, 
contrary  to  the  representations  of  the  lessor,  are  unsuit- 
able in  construction  and  location  for  the  purpose  for  which 
they  are  leased,  it  is  ground  for  rescission.*^  And  so,  if  it 
is  falsely  represented  to  the  lessee  of  a  theater  that  the 
exits  and  stairways  are  sufficiently  large  and  in  the  proper 
places  for  emptying  the  theater,  he  may  rescind  on  dis- 
covering the  falsity  of  these  statements,  provided  he  acts 
with  due  promptness.*'  But  the  representation  must  be 
one  of  fact  and  not  an  expression  of  opinion.    That  9  sewer 

88  Schroeter  v.  Bowdon,  53  Tex.  Civ.  App.  135,  115  S.  W.  331. 

3  9  Stewart  v.  Fleming,  105  Ark.  37,  150  S.  W.  12S.  In  general, 
as  to  negligence  defeating  a  right  of  rescission  for  fraud,  where  one 
signs  an  instrument  without  reading  it,  see,  supra,  §§  52-57. 

*o  Haines  v.  Downey,  86  111.  App.  373 ;  Blake  v.  Kanous,  25  111. 
App.  486. 

*i  Pursel  V.  Teller,  10  Colo.  App.  485,  51  Pac.  436. 

4  2i,arkin  v.  United  States.  5  Ct.  CI.  536. 

43  Oppenheimer  v.  Clunie,  142  Cal.  313,  75  Pac.  899. 
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carrying  off  Waste  from  the  leased  premises  will  be  safe 
and  sufficient  is  a  matter  of  opinion,  and  if  the  landlord  rep- 
resents it  as  safe  and  sufficient,  both  parties  believing  it  to 
be  so,  though  neither  has  any  special  knowledge,  except  of 
the  fact  that  it  was  constructed  with  at  least  ordinary  care, 
it  is  not  a  fraudulent  representation,  although  upon  the 
occurrence  of  an  exceptionally  severe  storm,  the  sewer 
proves  to  be  insufficient  and  the  premises  are  flooded  and 
the  tenant's  goods  damaged.^* 

If  the  lessor  has  knowledge  of  defects  in  the  premises,  of 
such  a  character  as  to  make  the  place  unfit  for  occupation 
or  to  imperil  the  person  or  property  of  an  incoming  tenant, 
and  takes  any  measures  to  hide  them  from  the  tenant  or 
prevent  him  from  discovering  them,  or  if  the  lessor  has  sim- 
ilar knowledge  of  latent  defects  of  like  character,  not  dis- 
coverable on  inspection,  and  willfully  omits  to  inform  the 
tenant  of  them,  it  is  a  case  of  fraudulent  concealment 
which  will  justify  rescission  of  the  lease.*'  Thus,  in  a  case 
where  the  lessee  of  a  building  for  a  theater  did  not  know 
that  action  had  been  taken  by  the  municipal  authorities 
requiring  the  lessor  to  make  changes  in  the  building  for 
the  safety  of  the  public,  and  the  lessor  withheld  such  knowl- 
edge from  the  lessee,  and  no  examination  of  the  premises 
by  the  latter  would  have  disclosed  the  requirements  of  the 
authorities  as  to  the  safety  of  the  building,  it  was  held  to 
be  a  case  of  fraudulent  concealment  of  defects.*"  So,  a 
lessee  of  a  dwelling  house  who  (without  contributory  neg- 
ligence) catches  the  smallpox  by  reason  of  the  lessor's 
willful  neglect  to  disclose  the  fact  that  the  house  was  in- 
fected therewith  may  recover  damages  against  the  lessor.*^ 
But  where  the  tenant  inspects  the  dwelling  before  leasing 
it,  the  failure  of  the  landlord  to  disclose  the  fact  that  the 


a  Wilkinson  v.  Olauson,  29  Minn.  91,  12  N.  W.  147. 

4  5  Shinkle,  Wilson  &  Kreis  Co.  v.  Blrney,  68  Ohio  .St.  328,  67  N.  E. 
715.  But  see  Reedy  v.  Chicagij  Vinegar  &  Yeast  Co.,  30  111.  App. 
153,  holding  that  such  a  case  affords  the  tenant  a  complete  defense 
at  law  to  an  action  for  rent,  and  therefore  equity  should  not  inter- 
fere by  cancelling  the  lease. 

40  Norris  v.  -JIcFadden,  159  Jiich.  424,  124  N.  W.  54. 

4T  Minor  v.  Sharon,  112  Mass.  477,  17  Am.  Rep.  122. 
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cellar  is  liable  to  become  flooded  in  times  of  storm  does 
not  entitle  the  tenant  to  avoid  the  lease/' 

Aside  from  instances  of  false  representations  and  of 
fraudulent  concealment,  the  rule  of  caveat  emptor  applies 
to  leases  of  land,  and  there  is  no  implied  warranty  on  the 
part  of  the  lessor  that  the  demised  premises  are  safe  or 
reasonably  fit  for  occupation,  nor  is  he  impliedly  bound  to 
keep  the  premises  in  safe  condition.*"  Thus,  for  example, 
where  a  landlord  makes  no  representations  to  his  tenant  in 
regard  to  the  condition  of  premises  at  a  seaside  resort, 
where  the  entire  water  supply  is  at  times  inadequate,  an 
entire  failure  for  three  days  of  the  water  supply  of  the 
premises,  produced  by  causes  over  which  the  landlord  has 
no  control,  does  not  amount  to  a  constructive  eviction  nor 
justify  the  tenant  in  abandoning  the  premises. ^^ 

§  460.     Destruction    or     Deterioration    of    Premises. — 

Where  the  building  on  leased  premises  is  entirely  destroyed 
by  fire,  flood,  or  other  casualty,  or  is  so  materially  injured 
that  it  must  be  substantially  reconstructed  in  order  to  make 
it  fit  for  occupancy  again,  this  terminates  the  lease  and  re- 
lieves the  tenant  from  the  further  payment  of  rent.°^  In 
New  York,  the  statutory  law  of  real  property  provides  that 
where  a  leased  building  is,  without  the  fault  of  the  tenant, 
destroyed  or  so  injured,  by  the  elements  or  any  other  cause, 
as  to  be  untenantable,  the  tenant  may  end  the  lease.     But 

18  Blake  v.  Dick,  15  Mont.  236,  38  Pac.  1072,  48  Am.  St.  Rep.  671. 

4  9  Doyle  V.  Union  Pac.  R.  Co.,  147  IT.  S.  413,  13  Sup.  Ct.  333,  37 
L.  Ed.  223;  Walsh  v.  Schmidt,  206  JIass.  405,  92  N.  E.  496,  34  L. 
R.  A.  (N.  S.)  79.>.  And  there  is  no  implied  warranty  that  leased 
premises  are  fit  for  the  purpose  for  which  they  are  rented.  Kelly  v. 
Miller,  249  Pa.  314,  94  Atl.  1055. 

6  0  stein  v.  Rice,  2S  Misc.  Rep.  348,  51  N.  Y.  Supp.  320. 

siMdMillan  v.  Solomon,  42  Ala.  356,  94  Am.  Dec.  654;  Meyer  v. 
Henderson,  49  La.  Ann.  1547,  16  South.  729 ;  Stockwell  v.  Hunter,  11 
Mete.  (Mass.)  448,  45  Am.  Dec.  220;  Kerr  v.  Merchants'  Ins.  Co.,  3 
Eaw.  Ch.  (N.  Y.)  315 ;  Winton  v.  Cornish,  5  Ohio,  477.  Destruction 
or  perishing  of  the  subject-matter  of  a  contract  as  cause  for  rescis- 
sion in  general,  see,  supra,  §  209.  As  to  rescission  of  a  contract  for 
the  purchase  of  land,  when  the  buildings  upon  it  are  destroyed  by 
fire,  see,  supra,  §  160.  Fire  is  one  of  the  elements  included  in  the 
expression  "damage  by  the  elements  excepted,"  where  that  phrase  is 
used  in  a  lease  of  a  building.  O'Neal  t.  Bainbridge,  94  Kan.  518,  140 
Pac.  1165. 
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this,  it  is  held,  relates  to  the  sudden  and  unexpected  action 
of  the  elements,  and  not  to  the  gradual  deterioration  and 
decay  of  a  building  resulting  from  its  necessary  exposure  to 
the  normal  action  of  the  weather.^^  And  this  statutory 
rule  does  not  apply  to  a  case  where  the  landlord  breaches 
a  covenant  to  put  in  a  skylight  in  the  event  of  his  erecting 
a  building  on  land  adjoining  the  demised  premises,  and  so 
cutting  off  light  and  air.'*' 

§  461.  Impossibility  of  Performance. — Impossibility  of 
performing  any  of  the  material  covenants  or  conditions  of 
a  lease  Vifill  give  ground  for  its  cancellation  in  equity,  pro- 
vided the  party  seeking  this  relief  has  made  an  honest  ef- 
fort to  carry  out  his  part  of  the  agreement,"*  or  provided 
the  nature  of  the  impossibility  is  such  that  no  effort  to- 
wards performance  would  have  been  availing.^^  Thus, 
where  it  is  made  a  condition  of  a  lease  of  real  property  that 
two  additional  stories  will  be  placed  on  the  building,  with- 
out which  the  premises  would  not  have  been  suitable  for 
the  tenant  and  so  the  lease  would  not  have  been  made,  and 
both  the  parties  believed  that  the  walls  and  foundations 
were  strong  enough  to  support  the  additional  stories,  which 
is  subsequently  discovered  to  have  been  a  mistake,  a  court 
of  equity  will  cancel  the  lease  on  a  proper  application  in 
that  behalf,  when  it  appears  that  the  parties  can  be  placed 
in  substantially  the  same  position  which  they  occupied  be- 
fore the  lease  was  niade.^"  But  it  is  generally  held  that 
where  property  is  leased  for  use  as  a  liquor  saloon,  and,  be- 
fore the  expiration  of  the  term,  such  changes  occur  in  the 
local  or  general  laws  as  to  prohibit  the  sale  of  liquor  in  the 
locality,  this  does  not  invalidate  or  terminate  the  lease  or 
relieve  the  tenant  from  the  further  payment  of  rent,  on  the 

6  2  Siiydam  v.  Jackson,  54  N.  T.  450. 

B3  Huber  v.  Ryan,  20  Misc.  Rep.  428,  56  N.  T.  Supp.  135. 

5  4  Tuoby  y.  Mooi-o,  133  Cal.  .516,  CD  Pac.  1107. 

ssAltgelt  V.  Garble  (Tex.  Civ.  App.)  149  S.  W.  233,  holding  that 
the  right  to  rescind  a  lease  of  premises  for  use  as  a  meat  uuirket, 
on  the  ground  that  such  lease  was  prohibited  by  a  city  ordinance,  is 
not  defeated  by  the  lessee's  failure  to  apply  to  the  city  council  for  a 
permit. 

5«  Barker  v.  Fitzgerald,  105  111.  App.  536,  affirmed,  Hoops  v.  Fitz- 
gerald, 204  111.  325,  68  N.  Ei  430. 
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theory  that  both  parties  must  have  known  that  the  right  to 
use  the  leased  premises  for  the  intended  purpose  depended 
on  the  law  continuing  the  same."'  But  where  the  lease  re- 
serves to  the  tenant  the  right  to  cancel  it  in  case  he  should 
be  unable  to  procure  a  license  to  sell  liquor  on  the  premis- 
es, this  right  may  be  exercised  on  the  adoption  of  a  munici- 
pal ordinance  prohibiting  the  sale  of  liquor  in  that  part  of 
the  city,  passed  after  the  making  of  the  lease. ''^ 

§  462.  Abandonment  or  Repudiation. — It  is  familiar  law 
that  an  abandonment  of  the  demised  premises  by  the  ten- 
ant without  an  intention  of  resuming  the  possession,  may 
be  treated  by  the  lessor  as  a  repudiation  of  the  lease,  and 
if  the  landlord  acquiesces  in  the  situation  thus  created,  it 
amounts  to  a  rescission  of  the  contract  of  lease.""  So  also, 
if  the  tenant  brings  a  suit  against  his  landlord,  claiming  to 
be  the  equitable  owner  of  the  land,  and  seeking  specific 
performance  of  an  alleged  contract  of  sale  to  him,  this 
amounts  to  a  rescission  of  the  lease.""  And  conversely,  the 
lessor  may  be  considered  as  having  repudiated  the  lease  if 
he  lets  the  premises  to  a  third  person  and  admits  the  latter 
to  possession  before  the  expiration  of  the  term  of  the  first 
lease,**^  or  if  he  agrees  that  the  tenant  may  turn  over  the 
premises  to  a  third  person  and  executes  a  lease  to  the  lat- 
ter."^ But  in  a  case  where  the  plaintiffs  agreed  to  construct 
a  building,  the  rental  to  be  based  on  the  actual  cost  thereof, 

B7Koen  V.  Fairmont  Brewing  Co.,  69  W.  Va.  94,  70  S.  E.  109S; 
Hayton  v.  Seattle  Brewing  &  Malting  Co.,  66  Wash.  248,  119  Pac. 
739,  37  L.  R.  A.  (N.  S.)  432;  Baughman  v.  Portman,  11  Ky.  Law 
Rep.  181;  Hyatt  v.  Grand  Kapids  Brewing  Co.,  168  Mich.  360,  134 
N.  W.  22.  But  see  Hearst  v.  East  Tennessee  Brewing  Co.,  121  Tenn. 
69,  113  S.  "W.  364,  19  L.  B.  A.  (N.  S.)  964,  130  Am.  St.  Rep.  753.  On 
the  general  subject  of  impossibility  of  performance  arising  by  opera- 
tion of  law,  as  ground  for  rescission,  see,  supra,  §  208. 

5  8  Fred  Miller  Brewing  Co.  v.  Fleming  (Tex.  Civ.  App.)  143  S.  W. 
300.  And  see  Fleming  &  Roberson  v.  Fred  JllUer  Brewing  Co.  (Tex. 
Civ.  App.)  171  S.  W.  1064. 

5  9  Porter  v.  Noyes,  47  Mich.  55,  10  N.  W.  77;  Riddle  y.  Mellon,  147 
Pa.  30,  23  Atl.  241;  Bartley  v.  Phillips,  105  Pa.  325,  30  Atl.  842; 
Cowan  Y.  Radford  Iron  Co.,  83  Va.  547,  3  S.  E.  120 ;  Bluestone  Coal 
Co.  V.  Bell,  38  W.  Va.  297,  18  S.  E.  493. 

60  Snyder  v.  Harding,  34  Wash.  2S6,  75  Pac.  812. 

81  Gillespie  v.  Fulton  Oil  &  Gas  Co.,  236  111.  188,  86  N.  E.  219. 

6  2  Sllva  V.  Hair,  141  Cal.  599,  75  Pac.  162. 

Black  Eesc. — 71 
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and  there  was  a  dispute  as  to  one  item  of  the  costs,  and  de- 
fendants entered  into  possession  of  the  building,  and  stated 
that  they  would  pay  the  value  of  its  use  in  its  then  condi- 
tion and  not  the  amount  which  plaintiffs  might  claim  as 
rental  upon  the  estimated  cost,  it  was  held  that  this  was  not 
sufficient  to  show  an  intent  on  the  part  of  defendants  to 
repudiate  the  contract."^ 

§  463.  Mistake. — A  lease  may  be  rescinded  on  account 
of  a  mutual  mistake  as  to  a  material  matter,  as,  for  instance, 
in  the  description  of  the  demised  premises, '■'  or  where  both 
the  parties  were  ignorant  of  the  existence  of  a  local  law 
prohibiting  the  carrying  on  of  the  particular  business  for 
which  the  premises  were  to  be  used  in  the  vicinity  where 
they  are  located."'*  So,  in  a  case  in  California,  the  parties 
executed  a  lease  of  a  vacant  lot,  reciting  that  the  lessee  in- 
tended to  erect  buildings  thereon  and  should  have  the  right 
to  remove  them  at  the  end  of  the  term.  The  lease  was  for 
five  years,  at  a  substantial  rent,  and  was  of  no  value  with- 
out the  right  to  erect  a  wooden  building  on  the  land.  At 
the  time  the  lease  was  signed,  both  parties  believed  that  the 
lot  was  not  within  the  district  where  the  construction  of 
frame  buildings  was  unlawful,  but  in  fact,  two  days  before, 
an  ordinance  had  been  passed  putting  the  premises  in  ques- 
tion within  such  district.  It  was  held  that  the  mistake  was 
mutual,  that  it  was  not  caused  by  the  neglect  of  any  legal 
duty  on  the  part  of  the  lessee,  that  it  was  an  inducement  to 
the  execution  of  the  lease,  in  the  sense  that  the  lessee  would 
not  have  taken  the  lease  but  for  the  mistake,  and  that  it 
was  material  to  the  contract,  that  is,  not  relating  to  a  mere- 
ly collateral  matter,  but  going  to  the  essence  of  the  con- 
tract, and  hence  the  lessee  was  entitled  to  rescind  the 
lease.**"     And  a  similar  ruling  was  made  in  a  case  where  it 


63  Bradley  v.  Jletropolitan  Jliisic  Co.,  SO  Minn.  511!,  &5  N.  W.  458. 

64  Marmet  Co.  v.  City  of  Cinc4unati,  :i2  Ohio  Cir.  Ct  R.  555,  af- 
nrmed,  85  Ohio  St.  469,  98  N.  E.  1121.  On  the  general  subject  of 
mistake  as  a  ground  for  the  re.seis.sion  of  contracts,  see,  supra,  §§ 
127-15(j. 

65  Altgelt  V.  Gerbic  (Tex.  Civ.  App.)  149  S.  W.  2?,?,.  .Mutual  ig- 
norance of  material  facts  as  ground  for  re.scission,  see,  supra,  §  133. 

66  Hannah  v.  Steinman,  159  Cal.  142,  112  Pac.  1094. 
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was  a  condition  of  the  lease  that  two  additional  stories 
should  be  added  to  the  building,  both  the  parties  believing 
(contrary  to  the  fact)  that  the  walls  and  foundations  were 
strong  enough  to  support  the  intended  addition.*'' 

§  464.  Breaches  of  Contract  by  Landlord. — Where  the 
lessor  of  premises  breaches  any  covenant  or  condition  of 
the  lease  requiring  performance  on  his  part,  it  gives  the 
tenant  ground  for  rescission,  provided  it  is  not  a  collateral 
or  independent  agreement,  but  one  which  goes  to  the  whole 
consideration  of  the  contract.**  Thus,  the  tenant  may  re- 
scind where  the  landlord,  contrary  to  his  express  agree- 
ment, fails  to  have  the  premises  ready  for  the  possession 
and  occupation  of  the  tenant  at  the  day  appointed  in  the 
lease, "^  or  where  he  prevents  the  tenant  from  entering  into 
possession  on  the  first  day  of  the  term,  though  it  is  in  conse- 
quence of  the  making  of  necessary  repairs,'"  or  where  he 
fails  to  perform  a  covenant  in  the  lease  binding  him  to 
adapt  the  premises  to  the  requirements  of  the  tenant's  busi- 
ness,'^ or  where  material  changes  have  been  made  in  the 
condition  of  the  building  between  the  execution  of  the  lease 
and  the  time  for  delivering  possession,  though  the  outgoing 
tenant  caused  such  changes  without  the  knowledge  or  con- 
sent of  the  lessor,'^  and  where  the  lessor  has  failed  to 
construct  buildings  and  furnish  tools,  as  agreed,  the  lessee 
may  treat  it  as  a  repudiation  of  the  lease,  and  terminate  the 
contract  without  prejudice  to  his  claim  for  damages.'^  So, 
where  the  continued  use  of  the  building  for  the  purpose  for 
which  it  was  rented  is  made  impossible  by  the  fault  of  the 
landlord,  the  tenant  is  justified  in  terminating  the  lease  and 


«7  Barker  v.  Fitzgerald,  105  111.  App.  536,  aflarmed,  Hoops  v.  Fitz- 
gerald, 204  111.  325,  68  N.  E.  430. 

6  8  Kauffman  v.  Raeder,  108  Fed.  171,  47  C.  C.  A.  278,  54  L.  R.  A. 
247;  McLecd  v.  McEachern,  187  Ala.  230,  65  South.  790.  And  see 
Goldman  v.  Dieves,  159  Wis.  47,  140  N.  W.  713 ;  Albianl  v.  Evening 
Traveler  Co.,  220  Mass.  20,  107  N.  E.  406;  King  v.  King,  83  Wash. 
615,  145  Pac.  971. 

6  9  Davies  v.  Hotchkiss  (Sup.)  112  N.  T.  Snpp.  233. 

'OKopelman  v.  Gritman,  76  Misc.  Rep.  IBS,  136  N.  Y.  Supp.  296. 

71  Taylor  v.  Dinsmore,  68  Misc.  Rep.  143,  124  N.  T.  Supp.  936. 

72  Rosenstein  v.  Cohen,  96  Minn.  336,  104  N.  W.  965. 

73  Neuschtat  v.  Rosenthal,  87  Conn.  400,  87  Atl.  741. 
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vacating  the  premises/*  Thus,  the  failure  of  the  lessor  to 
comply  with  a  provision  of  the  lease  requiring  him  to  fur- 
nish the  tenant  with  steam,  heat,  and  uniform  power  for 
machinery  will  warrant  the  tenant  in  removing  from  the 
premises  and  refusing  to  pay  rent/"  Of  course  an  eviction 
will  terminate  the  contract.  But  there  must  have  been  an 
actual  disturbance  of  the  tenant  in  his  possession  or-  a  ma- 
terial interference  with  him  seriously  threatened. '^  And 
where  a  tenant  has  not  been  disturbed  in  his  possession  of 
the  premises  by  any  adverse  claimant,  he  cannot  complain 
that  he  was  induced  to  lease  the  premises  by  false  represen- 
tations of  the  landlord  as  to  his  title, ''^  nor  rescind  the  lease 
because  it  transpires  that  the  real  owner  of  the  property  is 
the  lessor's  wife,  and  not  the  lessor  himself.^**  And  a  lease 
will  not  be  canceled  on  the  ground  of  a  third  person  being 
in  possession  of  the  premises,  when  he  is  merely  a  former 
tenant  holding  over  without  right,  or  at  most  on  a  verbal 
agreement  to  execute  a  lease.'" 

§  465.  Breaches  of  Contract  by  Tenant. — A  breach  of 
the  covenants  or  conditions  in  a  lease  which  impose  duties 
on  the  tenant  may  furnish  ground  for  a  bill  in  equity  by  the 
landlord  to  cancel  the  lease,""  provided  he  has  not  waived 
compliance  or  in  any  way  estopped  himself  to  insist  on  a 
performance.*"^  Thus,  a  breach  of  the  lessee's  covenant  to 
erect  a  building  on  the  leased  premises  will  justify  a  rescis- 
sion of  the  contract,"-  or  a  violation  of  the  terms  of  the 
lease  as  to  his  keeping  the  premises  clean  and  in  good  order 
and  making  certain  improvements.-^  So,  where  a  license  of 
space  in  a  department  store  provided  that,  on  violation  by 

7  4  Adams  v.  Werner,  120  Mich.  4.32,  79  N.  W.  636. 
7  6  Ti-enkmanu  v.  Sclineider,  26  Misc.  Rep.  69.5,  56  N.  T.  Supp.  770. 
'8  Leigh  Banana  Case  Co.  v.  Rudy,  147  Ky.  772,  14.5  S.  W.  75S. 
T!  Lamb  v.  Beaumont  Temperance  Hall  Co.,  2  Tex.  Civ.  App.  289, 
21  S.  W.  713. 

'8  ,Jorge^;on  v.  Hock,  234  111.  631,  85  N.  E.  296. 

7  9  Field  V.  Herrick,  101  111.  110. 

8  0  Peerless  Coal  Co.  v.  Lamar,  ISO  Ala.  307,  60  South.  837.  See 
Chamliers  v.  Slone,  162  Ky.  (ISO,  173  S.  W.  129. 

81  Zwieky  t.  Morris,  14-6  111.  App.  GO;  Johnson  v.  Northern  Trust 
Co.,  184  111.  App.  549. 

8  2  Jones  V.  Daly,  175  N.  Y.  520,  67  N.  E.  1083. 

83  Merrill  v.  Hexter,  52  Or.  1.38,  94  Pac.  972,  96  Pac.  865. 
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the  licensee  of  any  of  the  agreements  in  the  contract,  the 
licensor  should  be  entitled  forthwith  to  declare  the  contract 
void  and  re-enter  and  remove  the  licensee  and  his  property 
therefrom,  it  was  held  that  this  clause  entitled  the  licensor 
to  rescind  and  eject  the  licensee  at  once  in  case  of  a  breach 
of  the  contract,  regardless  of  the  gravity  thereof.^*  It  is 
also  an  implied  if  not  an  express  covenant  of  leases  that 
the  tenant  shall  do  nothing  to  injure  the  premises  material- 
ly, and  this  has  been  extended  to  any  business  carried  on 
there  and  with  which  the  property  is  identified.  But  it  has 
been  held  that  the  lessee  of  a  building  used  as  a  hotel  has  a 
right  to  set  up  a  new  hotel  business  in  the  same  vicinity, 
provided  he  does  not  destroy  or  damage  the  old  business.'^ 

§  466.  Same;  Improper  Use  or  Abuse  of  Premises. — It 
is  a  general  rule  that  the  courts  will  not  grant  relief  to  ei- 
ther party  to  an  illegal  or  immoral  contract,  at  least  where 
they  stand  in  pari  delicto ;  and  the  act  of  a  landlord  in 
knowingly  and  intentionally  leasing  his  premises  to  be  used 
for  gambling  purposes,  or  for  prostitution,  or  any  other 
immoral  practises,  places  him  in  the  position  of  a  particeps 
criminis.  Hence,  in  such  a  case,  no  rights  arising  under  the 
lease  or  any  of  its  conditions  are  enforceable,  and  either 
party  may  repudiate  and  terminate  it,  and  the  other  will 
have  no  redress  in  the  courts  of  law  or  of  equity. *°  But 
mere  knowledge  or  suspicion  on  the  part  of  a  landlord  that 

8  4  R.  H.  White  Co.  V.  Jerome  H.  Kemick  &  Co.,  198  Mass.  41,  84 
N.  E.  113. 

8  5  Sieward  v.  Denechaud,  120  La.  720,  45  South.  561. 

86  Dunn  V.  Stegemann,  10  Cal.  App.  38,  101  Pac.  25 ;  McDonald  v. 
Tree,  69  111.  App.  134;  Harris  v.  McDonald,  79  111.  App.  638;  Beml 
V.  Boyer,  90  Minn.  469,  97  N.  W.  121;  Hodson  v.  Walker,  170  Mo. 
App.  632,  157  S.  W.  104;  McRae  v.  Cassan,  15  N.  M.  496,  110  Pac.  574; 
Edelmuth  v.  McGarren,  45  How.  Prac.  (N.  Y.)  191 ;  Bckles  v.  Nowlin 
(Te.x.  Civ.  App.)  158  S.  W.  794;  Cowan  v.  Milbourne,  L.  R.  2  Exch. 
230.  On  the  general  subject  of  illegality  as  a  ground  for  the  rescis- 
sion of  contracts,  see,  supra,  §§  313-325.  On  the  subject  of  refusing 
relief  to  parties  in  pari  delicto,  see,  supra,  §  313.  But  it  seems  that 
rescission  in  equity  of  a  lease  for  a  purpose  which  was  prohibited 
by  a  city  ordinance  should  not  be  denied  on  the  ground  that  relief 
should  not  be  given  against  an  illegal  contract,  where  the  lessee  re- 
lied on  the  superior  knowledge  of  the  law  possessed  by  the  lessor, 
who  was  his  attorney.  Altgelt  v.  Gerbic  (Tex.  Civ.  App.)  149  S.  W. 
233. 
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his  tenant  intends  to  violate  the  law  by  putting  the  prem- 
ises to  a  forbidden  use,  without  some  participation  in  the 
wrongful  purpose,  will  not  invalidate  the  lease,  mere  indif- 
ference on  the  part  of  the  lessor  being  insufficient.*^  In 
some  states,  the  statutes  are  so  framed  as  to  permit  a  land- 
lord, whose  tenant  is  using  the  demised  premises  for  the 
unlawful  sale  of  intoxicating  liquors,  to  cancel  the  lease 
and  recover  the  possession  of  the  property,  and  where 
this  is  the  case,  an  action  of  forcible  entry  and  detainer  may 
be  maintained  for  the  restoration  of  the  landlord  to  posses- 
sion, without  any  previous  judicial  proceeding  to  ascertain 
and  declare  the  forfeiture  of  the  lease.***  But  the  provisions 
of  a  lease  are  not  enforceable,  nor  are  these  remedies  open 
to  a  landlord,  where  he  knew  and  intended  that  liquors 
should  be  unlawfully  sold  on  the  premises.*'  But  a  lease 
providing  that  the  premises  shall  be  used  solely  for  the  re- 
tail liquor  business,  not  intending  that  any  violation  of 
law  shall  be  committed,  but  on  the  contrary  providing  that 
the  premises  shall  not  be  used  for  any  unlawful  purpose, 
is  not  void  as  requiring  an  illegal  thing  to  be  done,  in  case 
the  lessee  fails  to  obtain  a  license,""  nor  is  the  lease  invalid 
merely  because  it  runs  for  five  years,  whereas  the  law  pro- 
vides for  the  granting  of  licenses  for  one  year  only."^ 
Aside  from  questions  of  illegal  or  immoral  use,  it  is  a  gen- 
eral principle  that  a  lessee  gives  his  landlord  the  right  to 
rescind  the  lease  if  he  abuses  the  premises,  or  if  he  uses 
them  for  any  other  purpose  than  that  specified  in  the 
lease. "^  And  in  some  states  the  statutes  provide  that  when 
a  thing  is  let  for  one  purpose  the  hirer  must  not  use  it  for 
any  other  purpose,  and,  if  he  does,  the  lessor  may  hold  him 
responsible  for  its  use  or  treat  the  contract  as  rescinded, 
and  it  is  held  that  this  is  applicable  to  the  hiring  of  real 
property."^ 

8  7  Harbison  v.  Shirley,  139  Iowa,  605,  117  N.  W.  963,  19  L.  R.  A. 
(N.  S.)  662. 

ssMcGarvey  v.  Pucliett,  27  Olilo  St.  669;  People  v.  Bennett,  14 
Hun  (N.  Y.)  63. 

8  9  Ju.stice  V.  Lowe,  26  Ohio  St.  372 ;   Mitchell  v.  Scott,  62  N.  H.  596. 

80  Gaston  v.  Gordon,  208  Mass.  265,  94  N.  E.  307. 

01  Burgett  T.  Loeb,  43  Ind.  App.  657,  88  N.  E.  346. 

0  2  See  Sieward  v.  Denechaud,  120  La.  720,  45  South.  561. 

03  Isom  V.  Rex  Crude  Oil  Co.,  147  Cal.  659,  82  Pac.  317. 
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CHAPTER  XXIV 

MINING  CONTRACT'S  AND  LEASES 

§  467.  Sale  of  Mines  or  Mining  Property. 

468.  Mining  Leases. 

469.  Same;    Non-Exlstence  or  Exhaustion  of  Minerals. 

470.  Same;    Unmerchantable  or  Unprofitable  Character  of  Ore. 

471.  Delay,  Failure  to  Openate,  or  Abandonment  by  Lessee. 

472.  Remedy  at  Law  or  in  Equity. 

473.  Licenses  to  Mine. 

474.  Time  to  Rescind ;    Laches. 

§  467.  Sale  of  Mines  or  Mining  Property. — A  contract 
for  the  purchase  and  sale  of  a  mine,  or  of  property  contain- 
ing or  supposed  to  contain  minerals,  may  be  rescinded  when 
it  was  induced  by  the  fraud  or  false  representations  of  the 
vendor.^  At  the  same  time,  it  must  be  remembered  that 
mining  propositions  are  proverbially  speculative,  that  no 
one  can  determine  with  certainty  either  the  extent  or  the 
value  of  the  mineral  deposits  underlying  given  land,  that 
the  business  of  mining  is  of  a  fluctuating  and  hazardous 
character,  and  that  mines  (except  in  the  case  of  known  and 
established  producers)  are  not  sold  on  a  warranty,  but  on 
the  "prospect"  as  determined  by  preliminary  explorations 
and  tests,  surface  and  geological  indications,  and  other  mat- 
ters which  do  not  rise  above  the  grade  of  probabilities.^ 
Hence  it  is  a  rule  that  statements  made  by  the  seller  of  a 
mine  or  mining  property,  at  the  time  of  the  contract  of  sale, 
concerning  his  opinion  or  judgment  as  to  the  probable  char- 
acter or  amount  of  the  minerals  which  it  contains,  the 
course,  extent,  or  direction  of  the  veins,  the  cost  of  develop- 
ment, the  character  of  the  rock,  or  the  value  of  the  mine,  if 
they  turn  out  to  be  untrue,  are  not  necessarily  such  fraudu- 
lent representations  as  will  authorize  a  court  of  equity  to 
rescind  the  contract  of  sale.'    So,  for  example,  an  assertion 

1  Martin  v.  Hill,  41  Minn.  337,  43  N.  W.  337.  And  see,  generally, 
on  the  subject  of  false  and  fraudulent  representations  as  a  ground 
for  rescission,  supra,  §§  68-126. 

2  Tuck  V.  Downing,  76  111.  71. 

3  Southern  Development  Co.  v.  Sllva,  125  U.  S.  247,  8  Sup.  Ct.  881, 
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that  certain  land  is  "oil  territory"  is  not  a  representation 
that  it  will  produce  oil,  but  only  that  it  is  within  the  oil 
region  and  might  be  expected,  from  its  circumstances,  to 
yield  oil.*  Moreover,  the  rule  of  caveat  emptor  applies  in 
such  cases,  and  the  purchaser  is  required  to  exercise  a  rea- 
sonable measure  of  care  and  prudence  to  ascertain  the  true 
state  of  affairs  for  himself,  at  least  where  he  has  the  means 
of  readily  acquiring  a  knowledge  of  the  facts,  and  is  not  in 
any  way  prevented  from  investigating. °  And  in  cases  of 
this  kind,  one  cannot  claim  rescission  on  the  ground  of  false 
and  fraudulent  representations  where  it  is  shown  that  he 
did  not  actually  rely  upon  them,  but  made  the  purchase 
on  his  own  judgment  and  upon  the  opinion  given  by  an 
expert  employed  by  himself. °  And  the  same  rule  requiring 
care  and  prudence  on  the  part  of  the  purchaser  applies  to 
the  question  of  title  to  the  property,  where  there  is  anything 
to  put  him  on  inquiry.  Thus,  in  a  case  where  a  purchaser 
of  mining  claims  had  heard  that  parties  other  than  the  ven- 
dor were  asserting  some  claim  to  or  interest  in  the  property, 
but  made  no  inquiry  as  to  the  validity  of  such  claims,  except 
from  the  vendor,  and,  on  being  assured  by  the  latter  that 
no  such  claim  existed,  accepted  a  conveyance  from  him,  it 
was  held  that  he  had  not  shown  such  a  degree  of  diligence 
in  discovering  the  condition  of  the  title  as  would  enable  him 
to  defend  an  action  for  failure  to  perform  assessment  work, 
as  agreed  by  the  contract,  on  the  ground  of  false  representa- 
tions as  to  the  title.'  And  so  also  as  to  the  quantity  and 
quality  of  the  ore.  Where  there  is  a  substantial  quantity 
of  coal  underlying  the  land,  the  grantee  of  coal  in  place 
cannot  rescind  the  sale  merely  because  the  coal  area  is  not 
as  large  as  anticipated.' 

But  it  is  a  general  rule,  which  is  applicable  to  cases  of  the 

31  L.  Ed.  678;  Tuck  v.  Downing,  76  111.  71;  Winter  v.  Bostwiok 
(C.  C.)  172  Fed.  285.    And  see,  supra,  §  86. 

1  Watts  v.  Ciuumins,  59  Pa.  84. 

s  Mitchell  Mining  Co.  v.  Hammons,  12  Ariz.  300,  100  Pac.  7&5. 
And  see,  supra,  §§  113-126. 

6  WLiner  v.  Smith,  22  Or.  469,  30  Pac.  416.    And  see,  supra,  §  121. 

'■  Moore  v.  Pooley,  17  Idaho,  57,  104  Pac.  898. 

8  Light  V.  E.  M.  Grant  &  Co.,  73  W.  Va.  56,  79  S.  E.  1011,  51  L.  R. 
A.  (N.  S.)  792. 
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kind  now  under  consideration,  that  while  statements  as  to 
the  value  of  property  are  generally  to  be  regarded  as  mere 
expressions  of  opinion  and  not  as  actionable  representa- 
tions, yet  if  the  seller  of  property  undertakes  to  state  direct 
and  particular  facts  as  constituting  elements  of  the  value 
of  the  property,  or  as  data  from  which  the  value  may  be 
computed  or  estimated,  and  if  he  asserts  them  positively 
and  as  being  within  his  knowledge,  then  they  constitute 
representations  of  fact  and  he  is  responsible  for  their  ac- 
curacy.' This  rule  has  been  applied  in  cases  where  the 
seller  of  a  tract  of  land  stated  to  the  purchaser  that  it  con- 
tained a  valuable  silver  mine,  that  he  had  had  an  assay 
made,  and  that  the  land  was  rich  in  silver,^"  or  that  the 
property  abounded  in  valuable  minerals,  and  that  a  corpora- 
tion composed  of  good  business  men  was  operating  mines 
on  the  premises,^^  or  that  the  current  production  of  the 
mine  amounted  to  a  definitely  stated  quantity,^^  or  that  he 
had  expended  $20,000  and  three  years'  time  in  making  drill- 
ings on  the  lands,  thereby  demonstrating  the  existence  of 
valuable  coal  under  the  premises,^^  or  that  the  cost  and  the 
profits  of  operating  the  mine,  as  the  business  had  been  car- 
ried on,  amounted  to  such  and  such  sums.^*  So  also,  a 
positive  statement  as  to  what  the  property  cost  the  present 
seller  is  a  representation  of  fact,  justifying  rescission  if 
materially  untrue,"  as,  where  he  exhibits  to  the  purchaser 
a  bogus  check  for  a  large  sum  as  showing  the  price  he  had 
paid  for  a  share  in  the  mine.^' 

On  the  other  hand,  it  is  a  well-established  rule  that  no 
duty  is  imposed  upon  a  purchaser  of  property,  by  the  mere 
relation  of  vendor  and  vendee,  to  communicate  to  the  seller 
information  of  which  the  latter  is  ignorant,  relative  to  the 
character  or  value  of  the  property  which  the  purchaser  is 

9  Supra,  §§  80-83.    And  see  Leonard  v.  Peoples,  30  Ga.  61. 

10  Hicks  V.  Jennings  (C.  C.)  4  Fed.  855. 

11  Cooper  y.  Haggard  (Tex.  Civ.  App.)  79  S.  W.  607. 

12  Peyton  v.  Butler,  3  Hayw.  (Tenn.)  141. 

13  Martin  v.  Hill,  41  Minn.  337,  43  N.  W.  337. 

14  HotcWdss  V.  Bon  Air  Coal  &  Iron  Co.,  108  Me.  34,  78  Atl.  1108. 
IB  McLain  v.  Parker,  229  Mo.  68,  129  S.  W.  500.     And  see,  supra, 

i  84. 

i«  Springhetti  v.  Hahnewald,  54  Colo.  383,  131  Pac.  266. 
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buying,  and  the  failure  to  do  so  furnishes  no  ground  for  the 
rescission  of  the  sale.^^  Applying  this  rule,  the  seller  of  a 
mining  property,  or  property  valuable  for  its  mineral  con- 
tents, cannot  procure  a  rescission  of  the  sale  merely  because 
the  purchaser,  without  any  active  attempt  to  deceive  or 
mislead  him,  kept  silence  in  regard  to  facts  within  his 
knowledge  concerning  the  extent  or  character  of  the  ore,  or 
other  matters  afifecting  the  value  of  the  property/* 

In  agreements  for  the  sale  of  mining  property,  time  is 
generally  of  the  essence  of  the  contract;  and  a  contract  to 
convey  mining  claims  on  the  payment  of  part  of  the  price  in 
cash,  and  the  balance  in  two  installments  on  specified  dates 
makes  time  of  the  essence,  so  that  the  failure  of  the  pur- 
chaser to  pay  the  balance  due  on  the  dates  fixed  relieves 
the  owner  of  any  obligation  to  convey.^"  On  the  other 
hand,  a  purchaser  who  wishes  to  rescind  the  contract  of  sale 
on  the  ground  of  fraud  or  false  representations  must  act 
with  promptness,  and  he  must  also  abstain  from  treating 
the  property  as  his  own,  or  putting  himself  in  a  position 
where  he  cannot  restore  what  he  may  have  received  from 
it,  as  this  might  be  taken  as  a  waiver  or  renunciation  of  his 
right  to  rescind.  How.ever,  such  a  waiver  cannot  be  implied 
merely  from  his  having  used  a  small  quantity  of  the  ore,  nor 
from  his  having  conducted  mining  operations  on  the  prem- 
ises long  enough  to  enable  him  to  secure  the  evidence  which 
would  convict  the  seller  of  having  "salted"  or  fraudulently 
misrepresented  the  character  of  the  ore.^° 

§  468.  Mining  Leases. — A  lease  of  a  mine,  or  of  proper- 
ty intended  for  mining  operations  and  supposed  to  contain 
mineral  deposits,  may  be  rescinded  or  canceled  at  the  in- 
stance of  either  of  the  parties  to  it  when  he  was  induced  to 
enter  into  it  by  fraud  practised  upon  him  by  the  other  party 
or  by  false  and  fraudulent  misrepresentations  concerning 


IT  Supra,  §  66. 

18  Nelll  V.  Shamburf;,  158  Pa.  263,  27  Atl.  992. 

19  Harper  v.  Independence  Development  Co.,  13  Ariz.  176,  108  Pac. 
701.     And  see,  supra,  §  216. 

20  Mudsill  Min.  Co.  v.  Watrous,  61  Fed.  163,  9  0.  C.  A.  41.5;  Basye 
y.  Paola  Refining  Co..  79  Kan.  755,  101  Pac.  658,  25  L.  R.  A.  (N.  S.) 
ir',02,  131  Am.  St.  Rep.  346. 
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material  matters  of  fact.^^  But  in  order  to  obtain  this  re- 
lief he  must  act  with  reasonable  promptness  after  discover- 
ing the  fraud  or  the  falsity  of  the  representations,^^  and  he 
cannot  complain  of  statements  made  to  him,  however  un- 
true, when  he  was  not  actually  deceived  or  misled  by  them, 
being  at  the  time  cognizant  of  the  true  state  of  the  case,^'* 
nor  will  a  lessee  be  entitled  to  the  aid  of  a  court  of  equity  if, 
after  gaining  full  information  concerning  the  property,  he 
has  continued  for  any  considerable  time  to  operate  under 
his  lease  and  thereby  to  reduce  of  even  exhaust  the  mineral 
deposits.^*  Also  it  is  a  general  rule  that  a  contract  cannot 
be  rescinded  for  the  breach  or  non-fulfillment  of  promissory 
representations,  not  made  the  subject  of  special  covenants 
in  the  contract. ^^  And  accordingly  it  has  been  held  that 
the  cancellation  of  a  gas  lease  on  the  ground  that  it  was 
procured  by  fraud  will  not  be  decreed,  although  the  lessee, 
contrary  to  his  promises  made  at  the  time  of  procuring  it, 
is  wasting  the  gas  for  the  purpose  of  injuring  other  opera- 
tors in  the  same  field,  especially  where,  by  so  doing,  he  sub- 
jects himself  to  a  statutory  penalty,  since  it  will  not  be  pre- 
sumed that  he  will  continue  to  do  so.-"  A  mining  lease  may 
also  be  canceled  where,  without  fraud  or  deception  on  either 
side,  both  parties  entered  into  it  under  the  influence  of  a 
mutual  mistake  as  to  a  material  matter  of  fact,  as,  for  in- 
stance, where  both  believed,  contrary  to  the  fact,  that  a 
known  vein  continued  its  course  in  such  a  direction  as  to 
underlie  the  land  in  question.-''  But  the  fact  that  the  min- 
erals in  the  leased  property  cannot  be  extracted  by  any 
known    or   practicable    method    of    mining   constitutes    no 

21  Lehigh  Zinc  &  Iron  Co.  v.  Bamford,  150  U.  S.  665,  14  Sup.  Ct. 
219,  37  L.  Ed.  1215;  Browning  v.  Boswell,  215  Fed.  826,  132  O.  C.  A. 
168;  Expansion  Realty  Co.  v.  Geren,  185  Mo.  App.  440,  170  S.  W. 
928 ;  Glass  v.  Templeton,  184  Mo.  App.  532,  170  S.  W.  665 ;  Wester- 
man  V.  Dinsmore,  68  W.  Va.  594,  71  S.  E.  250. 

2  2  Glass  V.  Templeton,  184  Mo.  App.  532,  170  S.  W.  665. 

2  3  De  Grasse  v.  Verona  Min.  Co.  (Mich.)  152  N.  W.  242. 

24  Pike  V.  Vigers,  2  Dni.  &  Wal.  1,  8  Clark  &  F.  562. 

2  6  Supra,  §  89. 

2  6  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.,  117  Ky.  71,  77 
S.  W.  368,  70  L.  R.  A.  558,  111  Am.  St.  Kep.  225,  4  Ann.  Cas.  355.  And 
see  Hall  v.  South  Penn  Oil  Co.,  71  W.  Va.  82,  76  S.  E.  124. 

2  7  Harlan  v.  r^high  Coal  &  Navigation  Co.,  35  Pa.  287. 
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ground  for  annulling  the  lease,  in  the  absence  of  any  spe- 
cific representations  on  the  subject  or  of  any  clause  in  the 
lease  providing  for  such  a  contingency.^'  But  failure  to  pay 
the  stipulated  rent  may  be  ground  in  equity  for  terminating 
the  lease  where  no  other  remedy  appears  to  be  available 
to  the  lessor,  on  account  of  the  insolvency  of  the  lessee  and 
the  probability  that  the  mine  could  not  be  so  operated  as  to 
provide  funds  for  the  payment  of  the  rent.^" 

Beside  the  ordinary  form  of  mining  lease,  a  contract  is 
sometimes  drawn  in  such  form  as  to  create  a  mere  option 
or  an  estate  at  will  in  the  lessee,  terminable  at  the  mere 
will  of  the  lessor  at  any  time  and  without  specific  cause,  as, 
where  the  lessee  pays  no  consideration  for  an  oil  and  gas 
lease  which  binds  him  only  to  pay  a  percentage  of  the  pro- 
ceeds if  oil  and  gas  should  be  discovered  on  the  land.'" 
But  otherwise  when  the  instrument  obligates  the  lessee  to 
drill  a  well  within  a  stipulated  time  or  else  pay  a  certain 
rental  in  advance  per  annum. ''^  And  in  West  Virginia,  it 
is  held  that  an  oil  and  gas  lease,  given  for  a  money  bonus  as 
a  consideration,  though  it  does  not  bind  the  lessee  to  drill 
or  to  pay  money  in  lieu  thereof,  but  leaves  it  optional  with 
him  to  do  so  or  not,  cannot  be  annulled  or  revoked  by  the 
lessor  on  the  ground  of  a  want  of  mutuality  of  obligation."^ 
But  where  the  lessee  under  such  a  lease  has  an  absolute 
right  to  rescind  the  lease  at  any  time,  and  he  never  enters 
into  possession  of  the  demised  premises,  the  rights  and 
privileges  under  the  lease  may  be  surrendered  by  parol.''' 

§469.     Same;   Non-existence  or  Exhaustion  of  Minerals. 

When  a  mining  lease  requires  the  tenant  to  pay  a  fixed  rent 
or  royalty  irrespective  of  the  amount  of  ore  produced,  or  a 
covenant  to  mine  a  certain  quantity  each  year  and  to  pay  a 
royalty  on  that  amount  annually,  whether  mined  or  not,  it 
becomes  a  question  whether  the  exhaustion  of  the  mineral 

2  8  Beatie  v.  Rocky  Branch  Coal  Co.,  56  Mo.  App.  221. 

29  Wender  Blue  Gem  Coal  Co.  v.  Louisville  Property  Co.,  137  Ky. 
339,  125  S.  W.  7.32. 

so  Davis  V.  Riddle,  25  Colo.  App.  102,  136  Pac.  551. 

aiLovett  v.  Eastern  Oil  Co.,  68  W.  Va.  667,  70  S.  E.  707,  Ann. 
Cas.  1912B,  360. 

32  Pyle  V.  Henderson,  65  W.  Va.  .39,  63  S.  E.  762. 

3  3  Hooks  V.  Forst,  165  Pa.  238,  30  Atl.  846. 
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deposit  (or  the  discovery  that  none  exists)  releases  the 
lessee  from  further  payments  or  justifies  his  termination  of 
the  lease.  The  general  rule  is  that,  if  the  lease  imports  a 
grant  of  the  minerals  in  place,  and  is  made  with  reference 
to  a  known  and  ascertained  body  of  ore  or  mineral  contents, 
the  lessee  takes  the  risk  of  the  quantity  as  well  as  of  the 
quality,  and  can  have  no  relief  in  case  of  the  premature  ex- 
haustion of  the  ore.^*  But  on  the  other  hand,  if  the  lease 
shows,  or  if  it  appears  from  the  attending  circumstances, 
that  both  the  existence  and  quantity  of  the  minerals  in  place 
are  in  doubt,  neither  party  giving  any  promise  or  guaranty 
on  this  point,  but  leaving  the  question  to  be  determined  by 
the  operations  under  the  lease,  then  the  non-existence  or 
subsequent  exhaustion  of  the  minerals  will  terminate  the 
lessee's  liability.^^  In  one  of  the  cases,  it  was  said:  "Min- 
ing leases  commonly  include,  in  addition  to  the  usual  under- 
taking to  pay  for  what  may  be  actually  mined,  a  covenant 
that  some  fixed  or  ascertainable  sum,  at  least,  shall  be  an- 
nually paid.  These  covenants  are  not  all  the  same  or  to  the 
same  effect.  They  may  be  divided  into  two  classes :  First, 
those  which  require  the  payment  of  rent  irrespective  of 
produce;  second,  those  which  require  that,  upon  failure  to 
take  out  a  stipulated  quantity,  royalty  with  respect  thereto 
shall  nevertheless  be  paid.  Where  the  covenant  is  of  the 
first  class,  the  tenant  is  liable  for  the  rent,  even  if  nothing 
could  be  got  by  mining.  Where  the  covenant  is  of  the  sec- 
ond class,  his  obligation  is  to  pay  for  the  stipulated  quan- 
tity, whether  mined  or  not;  not  whether  it  exists  or  not. 
'He  contracts  for  promptitude  and  thoroughness  in  mining, 
not  for  the  productiveness  of  the  mine."  ^^  So  it  is  re- 
marked by  another  authority:  "When  there  is  an  absolute 
grant  of  all  the  minerals,  and  the  existence  of  mineral  is  an 
ascertained  fact,  the  lessee  takes  the  risk  of  its  quantity. 
Where  the  existence  of  mineral  is  left  in  doubt,  the  risk  is 
not  assumed  by  him.  When,  therefore,  by  the  terms  of  the 
lease  or  the  circumstances,  it  is  apparent  that  the  existence 

34  Timlin  v.  Brown,  158  Pa.  606,  28  Atl.  236. 

35  Boyer  v.  Fulmer,  176  Pa.  282,  35  Atl.  235 ;    Cook  v.  Andrews, 
36  Ohio  St.  174 ;   Ridgely  v.  Conewago  Iron  Co.  (C.  C.)  53  Fed.  988. 

3  6  Ridgely  v.  Conewago  Iron  Co.  (C.  C.)  53  Fed.  988. 
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of  mineral  is  to  be  determined  by  the  operations  under  the 
lease,  then  the  non-existence  or  subsequent  exhaustion  of 
the  mineral  terminates  the  lessee's  liability  thereunder.  On 
the  other  hand,  if  the  existence  of  mineral  in  the  land  has 
already  been  determined,  the  lessee  is  bound  to  pay  royalty 
in  strict  accordance  with  his  contract,  although  the  mineral 
be  exhausted.  The  amount  of  mineral  in  a  tract  of  land  can 
be  known  to  no  one  before  it  is  mined,  and  it  is  the  lessee's 
own  folly  if  he  does  not  by  covenant  protect  himself  from 
the  result  of  possible  exhaustion.  Where,  however,  the 
existence  of  the  mineral  is  not  actually  known,  either  the 
contract  is  made  for  the  purpose  of  determining  whether  or 
not  it  does  exist,  or  it  is  made  upon  the  assumption  that  it 
does  exist,  and  if  it  does  not,  there  is  a  case  of  mutual  mis- 
take, against  which  equity  will  relieve."  ^'  It  appears,  how- 
ever, that  the  exhaustion  must  be  complete  in  order  to  re- 
lease the  lessee.  In  a  case  in  Illinois,  it  was  said:  "If  the 
plea  had  stopped  short  after  alleging  that  the  mines  became 
and  were  wholly  exhausted,  it  would  have  been  good,  but 
the  subsequent  qualification  shows  that  these  words  do  not 
mean  exhausted  of  coal,  but  only  exhausted  of  such  coal  as 
was  capable  of  yielding,  when  worked  in  a  good  and  work- 
manlike manner,  and  with  reasonable  skill,  care,  diligence, 
and  energy,  sufficient  coal  to  pay  for  working  said  mines. 
This  might  be,  and  yet  the  most  valuable  portion  of  the 
mine  remain  untouched.  It  might  be  the  result  of  the  pe- 
culiar state  of  the  market,  and  in  no  wise  attributable  to  the 
difficulties  to  be  encountered  in  mining,  but  from  whatso- 
ever cause,  it  is  a  sufficient  answer  that  the  courts  must 
enforce  contracts  as  the  parties  make  them.  *  *  * 
There  is  nothing  in  this  instrument  which  authorizes  a  sus- 
pension or  abandonment  of  mining  because  it  had  become 
unprofitable.  *  *  *  W^here,  from  the  nature  of  the 
covenant,  it  is  apparent  that  parties  contracted  on  the  basis 
of  the  continued  existence  of  a  given  person  or  thing,  a 
condition  is  implied  that,  if  the  performance  became  im- 
possible from  the  perishing  of  the  person  or  thing,  that  shall 
excuse  such  performance.     If  therefore  the  coal  mine  was 

3  7  Barringer  &  Adams  on  Mines,  p.  89. 
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exhausted,  the  appellants  were  excused  from  further  work- 
ing it.  Whether  a  coal  mine  is  exhausted  or  not  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from  the  evidence; 
and  in  determining  this  question,  since  the  parties  are  al- 
ways supposed,  in  entering  into  a  contract,  to  have  refer- 
ence to  the  known  usage  and  custom  which  enters  into  and 
governs  the  business  or  subject  to  which  it  relates,  it  would 
be  proper  to  hear  evidence  of  any  known  usage  or  custom 
relating  to  this  question  and  showing  when  a  mine  is 
deemed  exhausted."  ^* 

In  some  of  the  cases  it  is  said  that  gas  and  oil  leases  are 
in  a  class  by  themselves,  and  while  they  somewhat  resemble 
coal  and  solid  mineral  leases,  there  is  scarcely  any  compari- 
son between  them  and  ordinary  farm  or  house  leases.  But 
an  oil  and  gas  lease  to  continue  while  oil  and  gas  are  found 
in  paying  quantities  terminates  where  the  right  to  exploit 
the  land  has  expired,  and  no  oil  or  gas  has  been  found. ^° 
In  a  case  in  Pennsylvania,  by  the  terms  of  a  lease  for 
twenty  years,  for  the  purpose  of  operating  for  oil  and  gas, 
it  was  provided  that  if  gas  should  be  obtained  in  sufficient 
quantities  and  utilized,  the  lessee  should  pay  $500  a  year  for 
each  well,  that  he  should  complete  one  well  within  six 
months,  and  "if  oil  and  gas,  or  neither,  is  found  on  this 
property  within  two  years,  then  this  lease  to  expire  and  be 
of  no  effect."  The  lessee  completed  a  well  within  six 
months,  found  gas  and  utilized  it,  and  subsequently  the  land 
became  exhausted  and  no  more  gas  was  produced.  It  was 
held  that  this  terminated  the  lessee's  liability  for  rent.*" 

§  470.  Same;  Unmerchantable  or  Unprofitable  Charac- 
ter of  Ore. — In  a  mining  lease  there  is  no  implied  warranty 
of  the  quality  of  the  ore  contained  in  the  premises,  but  yet 
if  it  proves  to.be  entirely  worthless,  there  is  a  want  or  fail- 
ure of  consideration  for  the  lease.  Hence  it  is  generally 
held  that  though  the  land  leased  may  contain  the  ore  ex- 
pected to  be  found  there,  yet  if  it  is  not  of  such  quality  as 
to  be  workable,  or  fit  for  use  when  extracted,  this  will  ex- 


3  8  Walker  v.  Tucker,  70  111.  527. 

39  Cooke  V.  Gulf  Refining  Co.,  1-35  La.  609,  65  South.  758. 

*o  Williams  v.  Guffy,  178  Pa.  342,  35  Atl.  875. 
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cuse  the  lessee  from  paying  the  stipulated  rent  or  royalty. ^^ 
This  contingency  is  sometimes  provided  for  in  the  lease, 
as  in  the  case  of  a  lease  of  "all  the  merchantable  coal"  in  a 
certain  seam,  with  a  provision  that,  should  the  coal  prove 
"unmerchantable  in  its  quality,  so  rendering  it  impractica- 
ble to  mine  or  dispose  of  the  same  in  reasonable  quantity, 
the  said  lessee  shall  have  the  right  to  abandon  the  same." 
In  this  case,  the  burden  is  not  on  the  lessor  to  prove  that 
it  was  practicable  to  mine  merchantable  coal  in  reasonable 
quantities,  but  on  the  lessee  to  prove  the  contrary.*^  And 
in  a  provision  in  a  coal  lease  that  it  shall  continue  until  all 
the  merchantable  and  minable  coal  is  exhausted,  the  term 
"merchantable"  requires  the  coal  to  be  of  a  quality  salable 
on  the  market,  and  "minable"  requires  that  it  be  so  situated 
that  it  can  be  mined  by  the  lessee  at  a  reasonable  profit.*' 

§  471.  Ddlay,  Failure  to  Operate,  or  Abandonment  by 
Lessee. — When  the  consideration  for  a  mining  lease  is  the 
payment  of  royalties  on  the  value  of  the  ore  extracted,  even 
if  no  definite  time  is  fixed  for  the  commencement  of  opera- 
tions, and  though  the  lease  contains  no  express  provision 
with  reference  to  the  rate  of  progress  which  shall  be  main- 
tained or  the  completion  of  given  parts  of  the  work  within 
a  prescribed  time,  still  there  is  an  implied  covenant  on  the 
part  of  the  lessee  that  he  will  exercise  reasonable  diligence 
in  beginning  and  prosecuting  the  work  of  development  and 
of  subsequent  mining,  and  this  is  especially  applicable  in 
the  case  of  oil  and  gas  leases.**  Hence  the  rule  is  well 
established  that  the  failure  of  the  lessee,  under  such  an 
instrument,  to  commence  his  operations  within  a  reasonable 
time,  or,  having  commenced,  his  failure  to  prosecute  the 
work  with  reasonable  diligence  and  continuity  of  effort,  or 
a  cessation  of  operations  continued  for  an  unreasonable 
length  of  time,  will  justify  a  forfeiture  of  the  lease  or  be 

11  See  Garman  v.  Potts,  135  Pa.  506,  19  Atl.  1071;  KemWe  Iron 
Co.  V.  Scott,  15  Wkly.  Notes  Cas.  (Pa.)  220 ;  I^high  Zinc  &  Iron  Co. 
V.  Bamford,  150  U.  S.  66.5,  14  Sup.  Ct.  219,  37  L.  Ed.  1215. 

4  2  V/ilson  V.  Beech  Creek  Cannel  Coal  Co.,  161  Pa.  499,  29  Atl.  100 

43  Ellis  V.  Cricket  Coal  Co.,  166  Iowa,  650,  148  N.  W.  887. 

44  People's  Gas  Co.  v.  Dean,  193  Fed.  938,  113  C.  C.  A.  566;  Daughe- 
tee  V.  Ohio  OH  Co.,  151  111.  App.  102;  Loveland  v.  Longheury,  145 
Wis.  60,  129  N.  W.  650,  140  Am.  St.  Kep.  1068. 
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treated  as  an  abandonment  of  it  by  the  lessee,  and  in  either 
aspect  a  court  of  equity  will  be  warranted  in  ordering  its 
cancellation.*"  The  rule  in  regard  to  the  observance  of 
such  obligations  on  the  part  of  the  lessee  is  strict,  and  the 
right  of  rescission  of  the  lease  for  such  causes  exists  entire- 
ly independent  of  any  question  of  fraud  on  his  part.*'  And 
it  is  immaterial  whether  or  not  the  lease  runs  for  any  fixed 
period  of  time.  It  is  said  that  where  a  mining  lease  in  effect 
creates  a  tenancy  at  will,  or  gives  the  lessee  the  right  to 
operate  so  long  as  he  may  deem  it  worth  while,  his  aban- 
donment of  the  work  and  failure  to  continue  mining  opera- 
tions effect  or  justify  a  termination  of  the  lease. *^  But  on 
the  other  hand,  in  a  case  where  an  oil  and  gas  lease  was  to 
run  for  a  period  of  forty  years,  and  did  not  specify  any 
time  within  which  development  work  by  the  lessee  must  be 
commenced,  it  was  held  that  his  failure  to  do  anything  to 
develop  the  land  for  nearly  a  year  and  a  half  was  sufficient 
to  work  a  forfeiture.**  What  will  constitute  an  unreason- 
able delay  in  commencing  or  prosecuting  mining  operations 
is  of  course  a  question  of  fact,  depending  largely  on  the 

46  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801,  72  O.  C.  A.  213; 
People's  Gas  Co.  v.  Dean,  193  Fed.  938,  113  C.  C.  A.  566 ;  Shannon 
V.  Long,  180  Ala.  128.  60  South.  273 ;  Mansfield  Gas  Co.  v.  Parkhill, 
114  Ark.  419,  169  S.  W.  957;  Northern  Light  'Min.  Co.  v.  Blue  Goose 
Min.  Co.,  25  Cal.  App.  282,  143  Pac.  540;  Daughetee  v.  Ohio  Oil 
Co.,  263  111.  518,  105  N.  E.  308;  Hancock  v.  Diamond  Plate  Glass 
Co.,  37  Ind.  App.  351,  75  N.  E.  659 ;  Day  v.  Kansas  City  Pipe  Line 
Co.,  87  Kan.  617,  125  Pac.  43 ;  Collins  v.  lit.  Pleasant  Oil  &  Gas  Co., 
85  Kan.  483,  118  Pac.  54,  38  L.  R.  A.  (N.  S.)  134 ;  Killebrew  v.  Mur- 
ray, 151  Ky.  345,  151  S.  W.  662;  Berl  v.  Kehoe,  130  La.  1020,  58 
South.  864;  Harris  v.  Ohio  Oil  Co.,  57  Ohio  St.  118,  48  N.  E.  502; 
MeKnight  v.  Manufacturers'  Natural  Gas  Co.,  146  Pa.  185,  23  Atl. 
164,  28  Am.  St.  Rep.  790 ;  Highfleld  Co.  v.  Kirk,  248  Pa.  19,  93  Atl. 
815;  Owens  v.  Corsicana  Petroleum  Co.  (Tex.  Civ.  App.)  169  S.  W. 
192 ;  Chandler  v.  French,  73  W.  Va.  658,  81  S.  E.  825,  L.  R.  A.  1915B, 
561;  Hall  v.  South  Penu  Oil  Co.,  71  "W.  Va.  82,  76  S.  E.  124.  There 
is  a  distinction  between  "abandonment"  and  "forfeiture,"  as  applied 
to  oil  and  gas  leases ;  the  former  resting  on  the  intention  of  the  lessee 
to  relinquish  the  premises,  which  is  a  question  of  fact  for  the  jury, 
while  foi-feiture  is  based  on  an  enforced  release.  Garrett  v.  South 
Penn  Oil  Co.,  66  W.  Vsl.  587,  66  S.  E.  741. 

i«  Gillespie  v.  Fnlton  Oil  &  Gas  Co.,  140  111.  App.  147. 

"  Cowan  V.  Radford  Iron  Co,,  83  Va.  547,  3  S.  E,  120;  Hodgson  v. 
Perkins,  84  Va.  706,  5  S.  E.  710. 

48  Davis  V.  Riddle,  25  Colo.  App.  162,  136  Pac.  551. 
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circumstances  of  each  case.  But  it  is  said  that  the  lessee's 
failure  to  begin  work  under  an  oil  and  gas  lease  will  operate 
as  an  abandonment  of  it  in  a  shorter  time  than  in  the  case 
of  a  lease  for  mining  solid  minerals,  because  of  the  greater 
danger  of  loss  in  the  former  case  by  reason  of  the  migratory 
character  of  the  minerals  and  the  possibility  of  their  being 
drawn  off  through  wells  on  other  lands  if  the  field  should 
become  fully  developed.*"  But  of  course  the  lessee  must  be 
allowed  an  opportunity  to  explain  or  excuse  his  delay,  and 
it  is  said  that  consideration  should  be  given  to  his  plea  that 
the  delay  was  caused  by  his  sickness  and  by  a  stringency  in 
the  money  market  which  prevented  him  from  securing  the 
necessary  funds. ^^ 

When  a  mining  lease  explicitly  fixes  the  time  within 
which  operations  must  be  begun,  or  within  which  certain 
steps  must  be  completed,  the  failure  of  the  lessee  to  com- 
ply with  the  conditions  justifies  a  rescission  of  the  lease, 
at  least  if  the  delay  is  unreasonable  and  unexcused,  for  in 
mining  contracts  time  is  always  more  or  less  of  the  es- 
sence.^^  And  where  the  lessee  of  oil  lands  has  undertaken 
to  drive  a  well  within  a  certain  time,  he  cannot  be  relieved 
of  the  payment  of  the  rent  unless  he  has  done  exactly  what 
he  agreed  to  do.  It  is  no  defense  to  show  that  an  experi- 
ment conducted  on  neighboring  land,  though  in  accordance 
with  methods  approved  by  men  skilled  in  the  business,  fail- 
ed to  show  the  presence  of  any  oil.^''  But  the  lessor  may 
waive  compliance  with  the  terms  of  the  lease  in  this  re- 
spect. Thus,  where  an  oil  and  gas  lease  provided  that  if  no 
well  was  sunk  within  twelve  months  the  lease  should  be 
void,  unless  the  lessees  should  pipe  gas  to  within  100  feet 
of  the  lessors'  premises  and  give  them  free  gas  until  the 
well  was  drilled,  and  the  lessee  piped  the  gas  as  required, 

*9  Killebrew  y.  Murray,  151  Ky.  345,  151  S.  W.  662;  Brewster  v. 
Lanyon  Zinc  Co.,  140  Fed.  801,  72  C.  C.  A.  213. 

5  0  Ross  V.  Sheldon  (Ky.)  119  S.  W.  225. 

61  Murray  v.  Barnhart,  117  La.  1023,  42  South.  489.  See  United 
States  V.  Comet  Oil  &  Gas  Co.  (C.  C.)  187  Fed.  674.  For  a  general 
discussion  of  the  subject  of  rescission  of  contracts  for  failure  of 
punctual  performance,  and  as  to  time  being  of  the  essence,  see,  supra, 
§216. 

6  2  Cochran  v.  Pew,  159  Pa.  184,  28  Atl.  219. 
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and  the  lessors  commenced  and  continued  to  use  the  same 
under  the  lease,  until  the  trial  of  a  suit  to  cancel  the  lease, 
it  was  held  that  such  use  constituted  a  waiver  of  the  right 
to  cancel  the  lease  for  failure  to  sink  the  well  within  the 
stipulated  time."^'  And  even  where  land  is  conveyed  to  a 
party  on  condition  that  he  shall,  "at  his  own  convenience 
and  time,"  and  at  his  own  expense,  test  for  minerals,  and 
if  any  be  found  worth  working,  that  he  shall  work  the  same 
and  pay  the  grantor  a  proportion  of  the  net  profits,  and  this 
was  the  sole  consideration,  the  grantee  is  bound  to  per- 
form the  condition  within  a  reasonable  time  and  to  carry  on 
the  work  continuously,  and  a  failure  to  do  either  will  work 
a  forfeiture. °* 

§  472.  Remedy  at  Law  or  In  Equity. — To  entitle  a 
lessor  of  mining  property  to  equitable  relief  by  way  of  for- 
feiture or  cancellation  of  the  lease,  for  the  lessee's  failure 
to  develop  the  property,  prosecute  mining  operations,  or 
make  the  stipulated  payments,  it  must  appear  that  there  is 
not  an  adequate  remedy  at  law  by  suit  for  damages."^  But 
an  allegation  in  the  bill  that  the  lessee  is  insolvent  and  un- 
able to  work  the  property  as  contemplated  by  the  lease 
shows  that  any  remedy  at  law  would  be  neither  adequate 
or  complete. °°  And  in  a  case  in  the  federal  courts,  where  a 
lessor  sought  relief  against  an  outstanding  oil  and  gas  lease, 
it  was  said :  "Although  actually  terminated  by  the  acts  of 
the  parties  and  no  longer  of  any  force  or  effect,  the  lease 
appears,  as  spread  upon  the  public  records,  to  be  still  effec- 
tive as  a  disposal  of  all  the  oil  and  gas  in  the  lessor's  lands. 
It  embarrasses,  if  it  does  not  prevent,  the  exercise  of  the 
right  to  make  other  disposal  of  these  minerals.  This  right 
is  constantly  and  materially  diminishing  in  value  by  rea- 
son of  the  multiplication  and  operation  of  wells  on  sur- 
rounding lands.  These  acts  of  the  adjoining  proprietors, 
being  within  their  lawful  rights,  cannot  be  stayed  by  in- 
junction pending  an  action  at  law  against  the  lessee  to  es- 

63  Duntley  v.  Anderson,  169  Fed.  391,  94  C.  C.  A.  647. 
6  4  Adams  v.  Ore  Knob  Copper  Co.  (C.  C.)  7  Fed.  634. 
5  6  Howerton  v.  Kansas  Natural  Gas  Co.,  82  Kan.  367,  108  Pac. 
813,  34  L.  R.  A.  (N.  S.)  46. 

56  Peerless  Coal  Co.  v.  Lamar,  ISO  Ala.  307,  60  South.  837. 
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tablish  the  lessor's  title.  The  lease  is  a  cloud  upon  the  title 
to  the  whole  of  both  tracts.  The  lessor  is  in  actual  posses- 
sion of  both.  No  action  at  law  can  be  had  in  respect  of 
what  is  in  the  lessor's  possession.  The  statute  of  Kansas 
permits  the  defeated  party  in  ejectment  to  demand  and 
obtain  a  second  trial  as  matter  of  right,  a  circumstance 
which  may  well  be  considered  where,  as  in  the  present  case, 
unusual  importance  attaches  to  the  promptness  of  the 
remedy.  The  mere  statement  of  the  situation  shows  that  it 
is  one  which  is  in  effect  destructive  of  valuable  property, 
is  productive  of  irreparable  injury,  and  calls  for  a  measure 
of  relief  not  attainable  at  law."  And  accordingly  it  was 
held  that  the  lessor  was  entitled  to  a  decree  giving  effect  to 
the  forfeiture  by  its  establishment  as  matter  of  record,  and 
by  the  cancellation  of  the  lease  as  a  cloud  upon  the  title. "' 

§  473.  Licenses  to  Mine. — In  some  of  the  states,  it  is 
held  that  a  license  to  mine  or  quarry  is  not  revocable  at  the 
mere  will  and  pleasure  of  the  licensor  after  the  licensee  has 
expended  money  in  preparing  for  or  carrying  out  his  min- 
ing operations,  except  upon  condition  of  putting  him  in 
statu  quo,  that  is,  he  must  be  compensated  for  his  ex- 
penditures."'  But  in  other  jurisdictions  the  rule  is  that 
such  a  license  is  revocable  at  will,  irrespective  of  expendi- 
tures made  under  it.  The  licensee  owns  all  minerals  ex- 
tracted previous  to  the  revocation,  but  all  future  mining 
operations  can  be  stopped  by  the  revocation  of  the  license."*" 
And  the  fact  that  one  holding  a  license  to  mine  on  the 

67  Brewster  t.  Lanyon  Zinc  Co.,  140  Fed.  801,  72  0.  C.  A.  213. 

58  Busli  v.  .Sullivan,  3  (Jreene  (Iowa)  314,  54  Am.  Dec.  506;  Beatty 
V.  Grejjfjry,  17  Iowa,  109,  .S5  Am.  Dec.  546 ;  Harkness  v.  Burton, 
39  Iowa,  101;  Huff  v.  lleCauley,  .53  Pa.  206,  91  Am.  Dec.  203; 
Dark  v.  Johnston,  55  Pa.  164,  9.'!  Am.  Dec.  7.'!2 ;  Rynd  v.  Eynd 
Fann  Oil  Co.,  63  Pa.  397 ;  Silsby  v.  Trotter,  29  X.  J.  Ei|.  22S ;  East 
Jer.sey  Iron  Ck>.  v.  Wright,  32  N.  J.  Eq.  248;  Riddle  v.  Brown,  20 
Ala.  412,  56  Am.  Dec.  202;  Gillett  v.  Treganza,  6  Wis.  .'MS;  Wheeler 
V.  West,  71  Cal.  126,  11  Pac.  S71;  Sheldon  v.  Davey,  42  Vt.  a37.  See 
Meeks  v.  Clear  Jack  Min.  Co.,  141  Mo.  App.  648,  124  S.  W.  1084.  And 
see,  supra,  §§  371-373. 

50  Williams  v.  Morrison  (0.  C.)  .32  Fed.  177;  Kamphouse  v.  Gaff- 
ner,  73  111.  453 ;  Desloge  v.  Pearce,  38  Mo.  588 ;  Barry  v.  Worcester, 
143  Mass.  476,  10  N.  E.  186;  Cahoon  v.  Bayaud,  123  N.  Y.  298,  25 
N.  E.  376 ;    Barksdale  v.  Hairston,  SI  Va.  764. 
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lands  of  another  has  not  extracted  sufficient  minerals  from 
the  property  to  repay  the  money  and  labor  expended  is  no 
obstacle  to  the  revocation  of  the  license.""  It  is  probable, 
however,  that  a  distinction  should  be  made,  as  it  is  in  some 
of  the  decisions,  between  a  written  and  a  verbal  license, 
the  former  being  recognized  as  conveying  an  interest  in  the 
land  itself  and  therefore  not  subject  to  revocation  at  will. 
"A  parol  license  or  mere  verbal  privilege  carries  no  interest 
in  the  land,  and  is  a  mere  authority  or  privilege  to  do  some 
particular  acts  upon  the  land  of  another.  But  a  license  to 
work  mines  is  quite  a  different  thing.  It  confers  not  only 
a  right  to  enter  and  occupy,  but  to  commit  waste  and  carry 
away  a  part  of  the  realty  itself,  and  it  is  therefore  an  inter- 
est in  lands,  tenements,  and  hereditaments  which  is  clearly 
within  the  statute  of  frauds,  and  must,  in  order  to  be  effec- 
tual to  give  any  permanent  inheritable  interest  in  itself,  or 
any  right  to  a  continued  and  perpetual  possession,  be  put  in 
writing  and  signed  by  the  parties,  or  be  given  by  deed ; 
otherwise  it  can  have  no  greater  force  or  effect  than  to  cre- 
ate an  estate  at  will  only,  either  at  law  or  in  equity.  A 
parol  license  cannot  be  made  the  foundation  of  any  right  or 
interest  in  real  estate,  or  to  the  future  continuous  posses- 
sion thereof,  nor  to  the  continuation  of  the  privilege  beyond 
the  will  of  the  landowner.  It  is  essentially  countermand- 
able  or  revocable  at  will."  "^  It  should  be  added  that  in 
Wisconsin,  by  force  of  a  statute,  a  mining  license  becomes 
irrevocable  after  the  licensee  has  struck  a  valuable  deposit 
or  prospect,  and  this  whether  he  has  made  an  actual  entry 
under  the  license  or  not.*^ 

§  474.  Time  to  Rescind;  Laches. — Promptness  and  dili- 
gence are  required  of  one  seeking  to  cancel  a  mining  sale 
or  lease  on  account  of  fraud  or  for  any  other  cause  justify- 
ing such  relief."^     It  is  indeed  a  familiar  and  well-estab- 


60  Desloge  v.  Pearce,  38  Mo.  588. 

61  Desloge  v.  Pearce,  38  Mo.  588. 

62  Wis.  Stat.  1898,  e.  75.  See  Tipping  v.  Eobbins,  64  Wis.  546,  25 
N.  W.  713;  St.  Anthony  Min.  &  Mill  Co.  v.  Shaffra,  138  Wis.  507, 
120  N.  W.  238. 

63  Browning  v.  Boswell,  215  Fed.  826,  132  C.  C.  A.  168. 
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lished  rule  that  courts  of  equity  will  grant  this  kind  of  re- 
lief only  in  cases  in  which  the  application  therefor  is  made 
promptly  and  without  unreasonable  delay,  and  while  it  is 
still  possible  to  restore  the  other  party  to  the  position  which 
he  occupied  before  the  transaction  in  question.  But  it  is 
agreed  that  the  doctrine  of  laches  precluding  relief  is  to  be 
applied  with  special  strictness  and  severity  in  the  case  of 
sales,  leases,  and  other  contracts  having  to  do  with  mines 
or  mining  property,  on  account  of  the  uncertain  and  specu- 
lative nature  of  such  property  and  its  liability  to  fluctua- 
tions in  value."*  Thus,  an  agreement  for  the  purchase  of  a 
mining  claim  cannot  be  rescinded,  after  the  selling  price 
has  greatly  depreciated,  by  demonstrating  its  unproductive- 
ness, as  the  purchaser  cannot  then  restore  to  the  seller 
everything  of  value  which  he  received."^  And  if  any  distinc- 
tion can  be  made  between  different  kinds  of  mineral  leases 
or  contracts,  it  would  appear  that  a  higher  degree  of  dili- 
gence and  promptness  should  be  required  where  the  min- 
eral in  question  is  oil  or  gas  than  where  it  is  solid  ore.  It 
has  been  said  by  the  Supreme  Court  of  the  United  States : 
"The  fluctuating  character  and  value  of  this  class  of  prop- 
erty is  remarkably  illustrated  in  the  history  of  the  produc- 
tion of  mineral  oil  from  wells.  Property  worth  thousands 
to-day  is  worth  nothing  to-morrow,  and  that  which  would 
to-day  sell  for  a  thousand  dollars  as  its  fair  value  may,  by 
the  natural  changes  of  a  week  or  the  energy  and  courage  of 
desperate  enterprise,  in  the  same  time  be  made  to  yield 
that  much  every  day.  The  injustice,  therefore,  is  obvious, 
of  permitting  one  holding  the  right  to  assert  an  ownership 
in  such  property  to  voluntarily  await  the  event,  and  then 
decide,  when  the  danger  which  is  over  has  been  at  the  risk 
of  another,  to  come  in  and  share  the  profit.  While  a  much 
longer  time  might  be  allowed  to  assert  this  right  in  regard 
to  real  estate  whose  value  is  fixed,  on  which  no  outlay  is 

6  4  Kinne  v.  Webb  (C.  C.)  49  Fed.  512;  WTieeler  v.  McNeil,  101  Fed. 
685,  41  0.  0.  A.  604 ;  Great  West  Jlln.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  Colo.  46,  20  Pac.  771,  13  Am.  St.  Rep.  204  ;  Ernest  v. 
Vivian,  33  Law  J.  Ch.  517. 

66  Smith  V.  Detroit  &  G.  Gold  Min.  Co.,  17  S.  D.  413,  97  N.  W.  17. 
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made  for  improvement,  and  but  little  change  in  value,  the 
class  of  property  here  considered,  subject  to  the  most  rapid, 
frequent,  and  violent  fluctuations  in  value  of  anything 
known  as  property,  requires  prompt  action  in  all  who  hold 
an  option  whether  they  will  share  its  risks  or  stand  clear  of 
them."  »« 

88  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  592,  23  L.  Ed.  328. 
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§  475.  Rescission  by  Agreement  of  Parties. — Like  other 
contracts,  a  policy  of  insurance  may  be  rescinded  and  ter- 
minated at  any  time  by  the  mutual  agreement  and  consent 
of  the  parties  to  it,'^  although  no  right  of  rescission  may 
have  been  expressly  reserved  in  the  policy  in  favor  of  ei- 
ther party/  and  on  the  other  hand,  a  provision  in  the  policy 
giving  to  either  party  the  right  to  cancel  the  same  on  giving 
certain  prescribed  notice  to  the  other  does  not  prevent  the 
parties  from  rescinding  the  contract  by  mutual  consent  at 
any  time  and  without  such  notice,^  for  cancellation  on  no- 
tice intends  the  termination  of  the  contract  at  the  will  of 

1  Mutual  Life  Ins.  Co.  v.  Allen,  178  U.  S.  351,  20  Sup.  Ct.  913,  44 
L.  Ed.  1098;   Roland  v.  Whitman,  33  Ind.  64. 

2  Skillem  v.  Continental  Ins.  Co.  (Tenn.  Ch.  App.)  42  S.  W.  180. 

3  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  286,  44  C.  C.  A.  477 ;  Cohn  v. 
Mechanics'  &  Traders'  Ins.  Co.,  175  111.  App.  594;  Cox  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  133  Ga.  175,  65  S.  B.  409;  Polemanakos  v.  Austin 
Fire  Ins.  Co.  (Tex.  Civ.  App.)  160  S.  W.  1134. 
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one  of  the  parties,  with  or  without  the  consent  of  the  other, 
but  only  in  accordance  with  the  terms  of  the  policy,  while 
rescission  by  consent  operates  as  a  mutual  waiver  of  the 
cancellation  clause,  as  well  as  of  all  the  other  provisions  of 
the  policy.  And  further,  and  for  the  same  reason,  an 
abandonment  and  rescission  of  a  contract  of  life  insurance 
by  mutual  agreement  of  the  parties,  after  the  insured  is  in 
default  by  non-payment  of  premiums,  will  put  an  end  to 
the  contract,  although  a  forfeiture  could  not  have  been  de- 
clared for  such  default,  by  reason  of  the  failure  of  the  in- 
surer to  give  such  notice  as  is  prescribed  by  the  policy  or 
by  a  statute.*  But  an  offer  or  proposal  for  rescission  of  a 
contract  must  be  accepted  before  there  is  such  a  material 
change  in  the  situation  of  the  parties  that  the  offer  would 
not  then  have  been  made.  Hence  the  death  of  the  person 
insured  under  a  life  policy  revokes  all  offers  of  cancellation 
made  by  him  prior  thereto  and  not  accepted  by  the  insurer. 
That  event  fixes  the  rights  of  the  parties,  and  the  insurer 
cannot  escape  liability  by  attempting  afterwards  to  accept 
an  offer  of  rescission  previously  made.^  Moreover,  if  a 
policy  of  insurance  is  made  for  the  benefit  of  a  third  person, 
the  consent  of  such  beneficiary  must  also  be  obtained,  be- 
fore it  can  be  terminated  by  mutual  agreement."  But  it  is 
said  that  under  a  policy  of  employers'  liability  insurance 
there  is  no  contractual  relation  between  the  insurer  and 
an  injured  employe,  and  hence  the  employer  and  the  in- 
surer are  not  restricted  by  any  rights  of  the  employe  from 
agreeing  upon  the  surrender  and  cancellation  of  the  policy 
on  sucl;i  terms  as  they  may  see  fit  to  adopt.'' 

A  mutual  agreement  for  rescission  need  not  be  in  any 
particular  form,  but  may  be  made  out  from  the  acts  and 

*  Mutual  Life  Ins.  Co.  v.  PMnney,  178  U.  S.  327,  20  Sup.  Ct.  906, 
44  L.  Ed.  1088 ;  Mutual  Life  Ins.  Co.  v.  Sears,  178  U.  S.  345,  20  Sup. 
Ct.  912,  44  L.  Ed.  1096. 

5  Travelers'  Ins.  Co.  v.  Jones,  32  Tex.  Civ.  App.  146,  73  S.  W.  978. 
And  see  Porter  v.  Mutual  Life  Ins.  Co.,  70  Vt.  504,  41  Atl.  970. 

6  Mutual  Life  Ins.  Co.  v.  Allen,  113  111.  App.  89,  affirmed,  212  111. 
134.  72  N.  E.  200 ;  Indiana  Nat.  Life  Ins.  Ck>.  v.  McGinnis,  ISO  Ind. 
9,  101  N.  E.  289,  45  L.  B,  A.  (N.  S.)  192,  reversing  (Ind.  App.)  99  N.  B. 
751.  And  see  Jurgens  v.  New  Tork  Life  Ins.  Co.,  114  Cal.  161,  45 
Pac.  1054,  46  Pac.  386. 

^  Maalis  v.  Antigo  Lumber  Co.,  156  Wis.  1,  145  N.  W.  222. 
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conduct  of  the  parties.  Thus,  where  the  insured  asked  for 
a  reduction  of  the  premium,  but  was  told  that  this  could  not 
be  granted  and  was  requested  to  return  the  policy  if  he 
decided  not  to  use  it,  and  he  returned  the  policy  with  a  check 
for  the  earned  premium,  saying  "we  suppose  this  will  con- 
clude the  whole  matter,"  and  the  check  was  retained  by 
the  company  and  cashed,  it  was  held  that  the  effect  of  the 
correspondence  was  to  rescind  the  contract  of  insurance  by 
mutual  consent.^  So,  where  the  insured,  being  about  a 
month  in  arrear,  sent  a  check  for  the  premium,  but  before 
the  check  was  returned  to  the  bank  on  which  it  was  drawn, 
he  received  a  notice  from  the  company  that  the  policy  was 
forfeited  as  of  the  date  when  the  payment  was  due,  and  he 
acquiesced  in  this  position  by  stopping  payment  of  the 
check  and  procuring  insurance  elsewhere,  it  was  held  that 
the  contract  was  rescinded  by  mutual  agreement." 

§  476.  Rescission  by  Insurance  Company. — A  policy  of 
insurance  may  be  rescinded  or  canceled  at  the  instance  of 
the  insurer  where  it  is  shown  to  have  been  procured  by  the 
fraud  of  the  insured.^"  But  a  case  of  fraud  is  not  made  out 
by  merely  showing  that  the  insured  in  a  life  policy,  which 
was  handed  to  him  for  inspection,  retained  the  policy  until 
his  death,  never  paying  any  premium  nor  obtaining  a  credit 
or  extension  of  time,  and  that  he  apparently  detached  and 
used  the  internal  revenue  stamps  which  were  attached  to 
it.^'-  But  fraud  may  consist  in  the  intention  of  the  party  as 
to  future  events  or  acts.  Thus,  it  is  said  that  an  intention 
of  the  party  insured  in  a  policy  of  fire  insurance  to  burn  the 
property  covered,  will  authorize  the  insurance  company  to 
declare  an  immediate  cancellation  of  the  policy,  if  discov- 
ered before  its  execution ;  but  that  if  the  company  waits 
until  after  a  loss,  a  court  of  equity  will  not  then  rescind  the 
contract;  if  the  assured  burns  the  property,  this  will  avoid 

8  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  286,  44  C.  C.  A.  477. 

0  Sklllern  v.  Continental  Ins.  Co.  (Tenn.  Cli.  App.)  42  S.  W.  180. 

10  Security  Trust  Co.  v.  Tarpey,  66  111.  App.  589;  Wilson  v.  Life 
Ins.  Co.  of  Virginia,  155  N.  0.  173,  71  S.  B.  79 ;  Biermann  v.  Guar- 
anty Mut.  Life  Ins.  Co.,  142  Iowa,  341,  120  N.  W.  963 ;  New  York 
Life  Ins.  Co.  t.  Hamburger,  174  Mich.  254,  140  N.  W.  510. 

11  Northwestern  Mut.  Life  Ins.  Co.  v.  Amos,  136  Mich.  210,  98 
N.  W.  1018. 
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the  contract,  but  the  remedy  is  at  law.^'  In  a  case  before 
the  Supreme  Court  of  the  United  States,  a  life  insurance 
company  filed  a  bill  to  rescind  the  policy  on  the  ground 
that  the  insurance  was  fraudulently  obtained  by  a  conspira- 
cy between  the  assured  and  his  wife  and  son,  the  benefi- 
ciaries, whereby  he  was  to  commit  suicide  after  obtaining 
the  insurance,  being  assisted  therein  by  the  beneficiaries. 
But  it  was  held  that  the  evidence  was  insufficient  to  war- 
rant a  decree  in  the  company's  favor. ^°  Fraudulent  con- 
cealment of  material  circumstances  may  also  be  ground  for 
rescinding  a  policy,  as  where,  after  the  acceptance  of  an 
application  for  life  insurance,  the  assured  became  danger- 
ously ill,  and  caused  his  secretary  to  pay  the  first  premium 
and  take  up  the  policy,  concealing  the  fact  of  his  illness, 
from  which  he  died  two  days  later.^* 

Again,  false  and  fraudulent  representations  made  by  the 
assured  and  relied  on  by  the  company,  and  without  which  it 
would  not  have  issued  the  policy,  may  be  ground  for  avoid- 
ing or  rescinding  it,  as,  for  example,  in  the  case  of  life  in- 
surance, misrepresentations  by  the  assured  as  to  his  age, 
previous  or  present  state  of  health,  or  his  occupation. ^° 
But  in  such  cases  the  falsity  of  the  representations  must 
have  been  unknown  to  the  company  or  its  representatives, 
and  if  the  actual  truth  was  known  to  its  agent,  solicitor,  or 
superintendent  at  the  time  the  policy  was  written,  it  cannot 


12  Imperial  Fire  Ins.  Co.  v.  Gunning,  81  lU.  236. 

13  New  York  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  780,  26  U  Ed.  608. 

14  Mutual  Life  Ins.  Co.  v.  Pearson  (O.  C.)  114  Fed.  395. 

16  Mutual  life  Ins.  Co.  v.  Allen,  212111.  134,  72  N.  E.  200;  Home 
Life  Ins.  Co.  v.  Zuribowitz  (R.  I.)  87  Atl.  25;  Modern  Woodmen  of 
America  v.  Angle,  127  Mo.  App.  94,  104  S.  W.  297;  Prudential  Ins. 
Co.  V.  Mohr  (C.  C.)  185  Fed.  936.  Misrepresentations  made  by  the 
insured  innocently  or  through  mere  mistake,  with  a  belief  in  their 
truth  and  with  no  intention  to  deceive,  will  not  avoid  the  policy  or 
give  ground  for  its  rescission.  American  Nat.  Ins.  Co.  v.  Anderson 
(Tex.  Civ.  App.)  179  S.  W.  66;  American  Bonding  Co.  v.  BaUard 
County  Bank's  Assignee,  165  Ky.  63,  176  S.  W.  368.  And  again, 
where  the  insurer  would  have  issued  the  policy  even  if  it  had  known 
the  truth  as  to  the  matters  claimed  to  have  been  misrepresented,  and 
was  not  influenced  by  the  representations  made,  their  falsity  will  not 
avoid  the  contract.  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Lester 
(Tex.  Civ.  App.)  176  S.  W.  602. 
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rescind  on  this  ground.^"  So  in  the  case  of  fire  insurance, 
misrepresentation  as  to  matters  materially  aflfecting  the  ex- 
tent of  the  risk  will  give  ground  for  rescission,  but  not 
minor  and  unimportant  discrepancies/'  As  to  the  matter 
of  fraudulent  valuation  of  the  property,  it  is  said  that  where 
a  policy  on  real  property  authorizes  its  cancellation  at  any 
time  by  either  the  insurer  or  the  insured,  the  former  is 
not  entitled  to  cancel  it  after  a  loss  on  the  ground  of  fraudu- 
lent overvaluation.^*  But  a  policy  providing  that  "any 
fraud  or  attempt  of  fraud"  shall  make  the  policy  void  will  in- 
clude the  fraudulent  overvaluation  of  the  property  in  the 
proofs  of  loss.^^ 

The  insurer  may  also  avoid  the  policy  on  account  of  a 
mistake  on  his  part,  though  the  other  party  did  not  share  it, 
if,  nevertheless,  being  aware  of  it,  he  fraudulently  took  ad- 
vantage of  it,^"  but  not  because  the  agent  who  wrote  the 
policy  was  not  permitted  to  insure  property  at  the  place  or 
of  the  kind  covered  by  the  policy,  where  the  insured  had  no 
knowledge  of  this  limitation.-^  But  where  the  acting  pres- 
ident of  a  corporation,  without  being  authorized  thereto, 
obtains  a  contract  of  insurance  for  it,  the  insurer  is  enti- 
tled to  withdraw  from  the  contract  before  its  ratification 
by  the  corporation.^^     An  insurance  company  cannot  re- 

16  McDonald  v.  Metropolitan  Life  Ins.  Co.,  68  N.  H.  4.  38  Atl.  50O, 
73  Am.  St.  Rep.  548 ;  Wbinfleld  v.  Massachusetts  Bonding  &  Ins. 
Co.  (Wis.)  154  N.  W.  032. 

17  Edwards  v.  Farmers'  Ins.  Co.,  74  111.  84.  Further  as  to  misrep- 
resentations immaterial  to  the  risk,  see  Ijiverpool  &  London  &  Globe 
Ins.  Co.  V.  Lester  (Tex.  Civ.  App.)  176  S.  W.  602;  Guarantee  Life 
Ins.  Co.  v.  Evert  (Tex.  Civ.  App.)  ITS  S.  W.  643.  A  "warranty"  must 
be  literally  true,  and  its  materiality  cannot  be  the  subject  of  in- 
quiry, as  distinguished  from  a  "representation,"  which  needs  only 
to  be  substantially  true,  and  which  will  not  invalidate  the  policy, 
though  false,  if  not  material.  Citizens'  Nat.  Life  Ins.  Co.  v.  Swords 
(Miss.)  68  South.  920;  Baltimore  Life  Ins.  Co.  v.  Floyd  (Del.)  94 
Atl.  515. 

18  Ritchey  v.  Home  Ins.  Co.,  104  Mo.  App.  146,  78  S.  W.  341. 

19  Geib  V.  International  Ins.  Co.,  10  Fed.  Oas.  157,  Fed.  Cas.  No. 
5,298. 

20  Citizens'  Life  Ins.  Co.  v.  Riley  (Ky.)  124  S.  W.  402.  And  see, 
supra,  §  130,  as  to  unilateral  mistalce  known  to  and  taken  advantage 
of  by  other  party. 

21  Phajnix  Ins.  Co.  v.  Smith,  95  Miss.  347,  48  South.  1020. 

22  Marqusee  v.  Insurance  Co.  of  North  America,  211  Fed.  903,  128 
O.  C.  A.  2S1. 
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scind  or  avoid  a  policy  insuring  the  property  of  an  infant  on 
the  ground  that  the  infant  is  not  bound  by  it  but  may  dis- 
affirm it,  for  the  privilege  of  infancy  is  personal,  and  a  con- 
tract made  with  a  minor  cannot  be  repudiated  by  the  adult 
or  the  corporation  dealing  with  him."'  Finally,  an  insurer 
desiring  to  rescind  its  contract  must,  within  a  reasonable 
time,  give  notice  of  its  intention  to  do  so  and  offer  to  re- 
store the  insured  to  his  former  situation,  and  what  is  a 
reasonable  time  within  which  to  do  this  is  ordinarily  a 
question  of  fact,  unless  the  facts  have  been  ascertained  or 
are  undisputed,  in  which  case  it  is  a  question  of  law.''* 

§  477.  Rescission  by  Insured. — One  who  has  been  in- 
duced to  take  out  an  insurance  policy  by  means  of  fraud 
practised  upon  him  by  the  insurance  company  or  by  its 
authorized  agent  or  representative,  or  by  fraudulent  con- 
cealment of  material  facts  or  false  and  fraudulent  repre- 
sentations, has  the  right  to  rescind  the  contract  as  being 
voidable  ab  initio  and  to  demand  the  return  of  whatever 
he  may  have  paid  under  it.^^  Thus,  for  instance,  the  right 
of  rescission  exists  where  the  insured  was  deceived  and 
misled  by  misrepresentations  by  an  agent  of  the  company 
as  to  its  solvency  and  financial  standing,"*  or  by  the  fraudu- 
lent concealment  of  material  facts  concerning  the  extent 
of  its  debts  and  liabilities,"'  or  by  the  agent's  misrepresen- 

23  Monaghan  v.  Agricultural  Fire  Ins.  Co.,  53  Mich.  238,  18  N.  W. 
797.  And  see,  supra,  §§  295,  306,  as  to  voidability  of  insurance  con- 
tracts made  with  infants. 

2*  American  Cent.  life  Ins.  Co.  v.  Rosenstein,  46  Ind.  App.  537,  92 
N.  E.  380. 

2  5  Robinson  v.  Mutual  Reserve  Life  >lns.  Co.  (O.  O.)  182  Fed.  850; 
Central  Life  Assur.  Soc.  v.  Mulford,  45  Colo.  240,  100  Pac.  423 ;  Mu- 
tual Life  Ins.  Co.  v.  Chambliss,  131  Ga.  60,  61  S.  E.  1034 ;  Fisher  v. 
Metropolitan  Ins.  Co.,  162  Mass.  236,  38  N.  E.  503 ;  Hedden  v.  Grif- 
fin, 136  Mass.  229,  49  Am.  Rep.  25;  McCarty  v.  New  York  Life  Ins. 
Co.,  74  Minn.  530,  77  N.  W.  426;  Lierheimer  v.  Minnesota  Mut.  Life 
Ins.  Co.,  122  Mo.  App.  374,  99  S.  W.  525;  Green  v.  Security  Mut. 
Life  Ins.  Co.,  159  Mo.  App.  277,  140  S.  W.  325 ;  Delouche  v.  Metro- 
politan Life  Ins.  Co.,  69  N.  H.  587,  45  Atl.  414;  Moore  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  121  App.  Div.  335,  106  N.  Y.  Supp.  255; 
Martin  v.  .(Etna  Life  Ins.  Co.,  1  Tenn.  Cas.  361 ;  Norton  v.  Gleason, 
61  Vt.  474,  18  Atl.  45. 

2  6  New  Era  Life  Ass'n  v.  Weigle,  128  Pa.  577,  18  Atl.  393. 

2  7  Moore  v.  Mutual  Reserve  Fund  Life  Ass'n,  121  App.  Div.  335, 
106  N.  Y.  Supp.  255. 
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tations  as  to  the  total  cost  of  a  ten-year  endowment  policy 
of  life  insurance,^*  or  by  the  false  statement  that  certain 
other  named  persons  had  been  insured  in  the  company  and 
had  paid  their  premiums/"  or  that  the  policy  issued  was 
good  and  binding  on  the  company,  whereas  it  was  really 
invalid  under  the  company's  by-laws. ^°  And  in  a  suit  to 
avoid  a  contract  of  insurance  on  the  ground  of  false  repre- 
sentations of  the  agent,  it  is  not  necessary  to  allege  or  show 
that  the  agent  knew  of  the  falsity  of  the  representations,  as 
their  effect  on  the  contract  would  be  the  same  whether  he 
had  such  knowledge  or  not.^^ 

Since  the  subject  of  insurance  is  a  highly  technical  one, 
and  an  intimate  familiarity  with  it  may  fairly  be  imputed 
to  an  agent  engaged  in  the  business,  but  not  to  the  average 
person  dealing  with  him,  it  may  be  laid  down  as  a  general 
rule  that  the  insured  is  justified  in  relying  on  the  represen- 
tations made  to  him  by  the  agent,  and  that  his  right  of  re- 
scission is  not  lost  merely  because  he  could  have  discovered 
the  falsity  of  the  statements  made  if  he  had  been  careful  and 
diligent  in  inquiring  into  the  truth  of  the  matters  con- 
cerned. In  fact,  it  is  ruled  that  the  negligence  of  the  in- 
sured in  relying  on  the  fraudulent  representations  of  the 
agent,  without  examining  the  application  and  the  policy,  is 
no  defense  to  an  action  for  rescission,^^  unless  perhaps  in 
cases  where  his  negligence  is  entirely  inexcusable  and  he 
could  readily  have  informed  himself  of  the  truth  of  the 
matter  from  the  sources  of  information  at  hand.''  At  any 
rate,  negligence  precluding  the  right  to  relief  is  not  attrib- 
utable to  the  insured  where  he  could  not  read  or  write,  and 
for  that  reason  did  not  scrutinize  the  papers  submitted  to 
him,"*  or  where  it  appears  that,  if  he  had  read  the  applica- 
tion, he  would  not  have  understood  that  it  called  for  a  dif- 

2  8  Beckwith  v.  Ryan,  66  Conn.  589,  34  Atl.  48.8. 
2  0  Hedden  v.  Griffin,  136  Mass.  229,  49  Aiu.  Rep.  25. 
30  Delouche  v.  Metropolitan  Life  Ins.  Co.,  69  N.  H.  587,  45  Atl.  414. 
81  Elquitable  Life  Assur.  Soc.  v.  Jlaverick  (Tex.  Civ.  App.)  78  S.  W. 
560. 

S2  McCarty  v.  New  York  Life  Ins.  Co.,  74  Minn.  530,  77  N.  W.  426. 

33  Mutual  Life  Ins.  Co.  v.  Hargus  (Tex.  Civ.  App.)  99  S.  W.  580 ; 
Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex.  Civ.  App.)  78  S.  W.  560. 

34  Delouche  v.  Metropolitan  Life  Ins.  Co.,  69  N.  H.  587,  45  Atl.  414. 
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ferent  kind  of  policy  from  that  which  had  been  agreed  qn,'° 
or  where  the  agent  prevented  a  sufficient  examination  by 
hurrying  the  insured,  misrepresented  matters  to  him,  and, 
by  a  substitution  of  papers,  obtained  his  signature  to  a  dif- 
ferent application  from  the  one  he  had  read.'° 

If  the  policy  delivered  to  the  insured  is  materially  differ- 
ent from  the  kind  of  policy  which  he  understood  he  was 
applying  for  and  which  he  expected  to  receive,  this  gives 
him  a  right  of  rescission,  provided  it  results  from  a  mutual 
mistake  or  from  any  fraud  or  trick  practised  upon  him  by 
the  company  or  its  agent,  as  by  inducing  him  to  sign  an 
application  not  in  accord  with  his  wishes  and  intentions  or 
by  misrepresenting  the  terms  and  conditions  of  the  poli- 
cy.^'  And  this  right  is  not  affected  by  the  fact  that  the  pol- 
icy (or  the  application)  contains  a  provision  that  no  state- 
ments, promises,  or  information  made  or  given  by  the  per- 
son soliciting  or  taking  the  application  for  a  policy  shall 
bind  the  company  or  affect  its  rights,  unless  reduced  to 
'  writing  and  presented  in  the  application  to  the  officers  of 
the  company  at  the  home  office."^  But  if  there  is  no  mis- 
take or  fraud  in  the  signing  of  the  application,  and  if  the 
policy  issued  is  in  exact  accord  with  the  application  as 
made,  the  assured  has  no  absolute  right  of  rescission, 
against  the  will  of  the  company,  merely  because  of  his 
erroneous  opinion  that  the  policy  varies  from  the  applica- 
tion.^" And  in  general,  an  applicant  for  insurance,  who 
accepts  ,a  policy,  the  provisions  of  which  are  plain,  clear, 
and  free  from  ambiguity,  is  chargeable  with  knowledge  of 

3B  Mutual  Life  Ins.  Co.  v.  Hargus  (Tex.  Civ.  App.)  99  S.  W.  580. 

3«  Green  v.  Security  Mut.  Life  Ins.  Co.,  159  Mo.  App.  277,  140 
S.  W.  325. 

S7  McKay  v.  New  York  Life  Ins.  Co.,  124  Cal.  270,  56  Pac.  1112 ; 
Riobertson  v.  Covenant  Mut.  Life  Ins.  Co.,  123  Mo.  App.  238,  100 
S.  W.  686;  United  States  Life  Ins.  Co.  v.  Wriglit,  33  Ohio  St.  533; 
New  York  life  Ins.  Co.  v.  Miller,  11  Tex.  av.  App.  536,  32  S.  W.  550 ; 
Mutual  Life  Ins.  Co.  v.  Hargus  (Tex.  Civ.  App.)  99  S.  W.  580 ;  Bost- 
wick  V.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  89  N.  W.  538,  92  N.  W. 
246,  67  L.  R.  A.  705 ;  Glassner  v.  Johnston,  133  Wis.  485,  113  N.  W. 
977. 

3S  McOarty  v.  New  York  Life  Ins.  Co.,  74  Minn.  530,  77  N.  W.  426; 
La  Marche  v.  New  York  Life  Ins.  Co.,  126  Cal.  498,  58  Pac.  1053. 

3  9  Waters  v.  Security  Life  &  Annuity  Co.,  144  N.  C.  663,  57  S.  E. 
437,  13  L  R.  A.  (N.  S.)  805. 
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the  terms  and  the  legal  effect  of  the  contract.  It  is  his  duty 
to  read  and  know  the  contents  of  the  policy  before  accept- 
ing it,  and  where  he  fails  to  do  so  he  is  estopped  from  de- 
nying his  knowledge  of  it,  unless  he  proves  that  he  was 
dissuaded  from  reading  the  policy  by  some  trick  or  fraud 
of  the  other  party,*"  and  especially  is  this  rule  applicable 
where  he  acts  under  the  contract  for  several  years,  neg- 
lects to  inform  himself  of  the  terms  of  his  policy,  and  makes 
no  complaint  of  its  being  different  from  what  he  had  ap- 
plied for.*^  Even  in  the  absence  of  any  fraud,  trick,  or  un- 
fair dealing,  a  policy  may  be  canceled  where,  by  mistake,  it 
does  not  embody  the  contract  agreed  on,  as,  in  the  case  of 
fire  insurance,  where  the  policy  is  written  for  five  years  in- 
stead of  three  years.  But  there  must  be  proof  sufficient  to 
establish  the  mistake  beyond  question.*^ 

Where  an  insurance  company  violates  its  contract  em- 
bodied in  the  policy,  the  assured  may  elect  whether  to  en- 
force the  contract  or  to  treat  it  as  rescinded  and  recover  for 
the  breach.''^  In  this  sense,  an  insurance  company  violates 
its  contract  when  it  transfers  all  its  assets  to  another  com- 
pany and  ceases  to  do  business,**  or  where  it  changes  the 
method  or  kind  of  business  which  it  does  in  such  a  way  as 
to  diminish  the  security  to  which  a  given  policy  holder  has 
to  look  for  the  ultimate  payment  of  his  policy,*^  or  where  a 
mutual  company  adopts  a  by-law  increasing  premiums.*" 
In  a  case  in  Iowa,  where  the  insured  applied  for  and  re- 
ceived the  policy  on  condition  that  the  underwriter  would 
make  a  loan  to  him,  which  was  afterwards  refused,  it  was 
held  that  he  might  surrender  the  policy  and  recover  back 
the  premium  paid.*^    But  the  doctrine  of  the  federal  courts 

40  New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed.  63,  .30  C.  C.  A.  532. 

*!  Zallee  v.  Connecticut  Mut.  Life  Ins.  Co.,  12  Mo.  App.  Ill ;  Clem- 
ents V.  Life  Ins.  Go.  of  Virginia,  155  N.  C.  57,  70  S.  E.  1076. 

42  Appeal  of  Edmonds,  59  Pa.  220. 

*3  Van  Werden  v.  Equitable  Life  Assur.  Soc,  99  Iowa,  621,  68 
N.  W.  892.  And  see  American  Nat.  Ins.  Co.  v.  Wilson  (Tex.  Civ.  App.) 
176  S.  W.  623. 

■n  Meade  v.  St.  Louis  Mut.  Life  Ins.  Co.,  51  How.  Prac.  (N.  Y.)  1. 

i''  People's  Mut.  Ins.  Fund  v.  Bricken,  92  Ky.  2!t7,  17  S.  W.  025. 

4  8  Voss  V.  Northwestern  Nat.  Life  Ins.  Co.,  137  Wis.  492,  118  N.  W. 
212. 

4T  Key  V.  National  Life  Ins.  Co.,  107  Iowa,  446,  78  N.  W.  68. 
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is  that  a  provision  in  a  life  insurance  policy  giving  the  in- 
sured the  right  to  borrow  money  from  the  insurer  on  the 
security  of  the  policy  in  progressive  sums  as  the  policy  ages 
is  not  an  indivisible  part  of  the  contract,  but  creates  a  sub- 
sidiary or  collateral  contract,  a  breach  of  which  can  be  com- 
pensated in  damages,  and  such  a  breach  is  not  a  repudiation 
by  the  insurer  of  the  contract  of  insurance  such  as  to  enti- 
tle the  insured  to  rescind  and  recover  the  premiums  paid.*' 
An  attempted  forfeiture  of  the  policy,  by  the  insurer,  for 
non-payment  of  a  premium,  may  also  give  the  insured  a 
right  to  rescind,  where  the  default  in  payment  was  brought 
about  by  a  fraud  or  trick.  Such  was  the  decision  in  a  case 
where  it  was  shown  that  it  had  been  the  universal  custom 
of  the  company  to  give  notice  of  the  time  when  a  premium 
would  be  due  and  to  collect  the  same  at  the  home  of  the 
insured,  but  in  the  particular  case  before  the  court  the  com- 
pany privately  instructed  its  agent  not  to  give  the  cus- 
tomary notice,  in  consequence  of  which  the  insured  let  the 
time  go  by  without  payment.*^  And  again,  if  the  agent  of 
the  company,  without  the  knowledge  of  the  assured,  in- 
serts in  the  application  such  misrepresentations  as  would, 
if  made  by  the  assured,  avoid  the  policy,  the  assured  may 
rescind  the  contract,  though  the  policy  binds  the  compa- 
ny.^"  If  the  insured  finds  that  he  has  been  tricked  into  ac- 
cepting a  policy  containing  a  provision  which  he  would  not 
have  assented  to  if  he  had  known  of  it,  he  cannot  rescind 
the  contract  as  to  that  provision  and  enforce  it  as  to  the 
rest,  but  according  to  the  well-known  rule  applicable  to  all 
classes  of  contracts  he  must  rescind  it  as  a  whole  or  not  at 
all." 

§  478.  Same;  Waiver,  Estoppel,  and  Laches. — When  a 
person  insured  desires  to  rescind  the  contract  of  insurance, 
for  whatever  cause,  he  must  act  promptly,  and  give  notice 


48  Lewis  V.  New  York  Life  Ins.  Co.,  181  Fed.  433,  104  C.  O.  A.  181, 
30  L.  R.  A.  (N.  S.)  1202. 

4  9  Union  Cent.  Life  Ins.  Co.  v.  Pottl^er,  33  Ohio  St.  459,  31  Am. 
Hep.  555. 

6  0  MicMgan  Mut  Life  Ins.  Oo.  v.  Keed,  84  Mich.  524,  47  N.  W. 
1106,  33  L.  R.  A.  349. 

51  Preston  v.  Travelers'  Ins.  Co.,  58  N.  H.  76. 
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of  his  intention  to  the  company  within  a  reasonable  time 
after  the  issuance  of  the  policy  or  after  his  discovery  of  the 
ground  for  rescission,  and  if  he  fails  to  do  this,  or  is  guilty 
of  unreasonable  and  unexcused  delay,  he  will  be  held  to 
have  waived  or  forfeited  his  right  of  rescission,  the  ques- 
tion of  reasonable  time  depending  in  each  case  on  the 
facts. ''^  And  it  is  said  that  this  rule,  that  the  election  to 
take  advantage  of  a  cause  of  rescission  must  be  promptly 
made,  is  peculiarly  applicable  to  the  contracts  of  mutual  in- 
surance companies,  where  the  same  person  is  practically 
both  the  insurer  and  the  insured."^  And  it  appears  also 
that  the  assured  may  be  estopped  from  rescinding  on  the 
ground  that  the  policy  tendered  to  him  is  different  from 
that  for  which  he  applied,  where  he  accepts  and  receipts 
for  the  policy,  retains  it  in  his  possession  for  a  considerable 
period  of  time,  and  pays  a  premium  under  it,^*  but  not 
where  he  promptly  repudiates  the  policy  issued  to  him  and 
demands  the  substitution  of  one  conforming  to  his  applica- 
tion.^^ But  where  an  assessment  life  insurance  company 
and  a  policy  holder  differed  as  to  the  construction  of  the 
contract,  and  the  company  made  an  assessment,  which  the 
policy  holder  thought  excessive  and  refused  to  pay,  but 
tendered  a  smaller  sum,  it  was  held  that  his  action  was  an 
election  to  stand  on  the  contract  as  still  in  force,  which  elec- 
tion was  final,  and  he  could  not  afterwards  maintain  an  ac- 
tion in  disaffirmance  of  the  contract  on  the  ground  that  the 
act  of  the  company  in  making  the  assessment  was  an  an- 
ticipatory breach.'"'  The  rule  requiring  the  restoration  of 
whatever  consideration  or  benefit  has  been  received  under 


BSKellner  v.  Mutual  Life  Ins.  Co.  (0.  C.)  4.3  Fed.  623;  Heinz  v. 
Peoria  Life  Ins.  di..  l.s.-,  111.  App.  35;  ileCarty  v.  New  York  Life 
Ins.  Co.,  74  Minn.  ri'.'.O,  77  N.  W.  426 ;  Llei-heimer  v.  Minnesota  Mut. 
Life  las.  Cn..  122  Mo.  App.  374.  0!)  S.  W.  nil ;  Calaiidra  v.  Life  Ass'n 
of  Amerif-a  (Sup.)  84  X.  Y.  Supp.  498;  Norton  ■*.  Gleason,  61  Yt.  474, 
18  Atl.  45. 

ss  v„Ks  V.  Northwestern  Nat.  Life  Ins.  Co.,  137  Wl.s.  402,  118  N.  W. 
212 ;  Su.squehanna  Mut.  Fire  Ins.  Co.  v.  Oberlioltzer,  172  Pa.  223. 
32  Atl.  1105,  llOS. 

54  Smith  V.  Smith,  86  Ark.  284,  110  S.  W.  1038. 

5  6  Martin  v.  ^lOtua  Life  Ins.  Co.,  1  Tenn.  Cas.  3G1. 

5  8  Blakely  v.  Fidelity  Mut.  Life  Ins.  Co.,  154  Fed.  43,  83  0.  C.  A. 
155. 
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a  contract,  to  be  made  by  the  party  seeking  to  rescind  it, 
does  not  ordinarily  apply  to  a  policy  of  life  insurance,  since 
it  cannot  be  said  that  the  insured  has  received  at  any  speci- 
fied time  any  definite  value  which  he  could  restore  on  re- 
scinding the  contract."' 

§  479.  Jurisdiction  of  Actions  for  Rescission. — Accord- 
ing to  the  views  prevailing  in  some  of  the  states,  the  courts 
of  equity  have  jurisdiction  of  an  action  to  compel  the  sur- 
render and  cancellation  of  a  policy  of  insurance  procured 
by  fraud  or  false  representations,  at  the  suit  of  the  insurer, 
and  also  to  enjoin  an  action  at  law  thereon,  although  the 
circumstances  alleged  would  be  sufficient  to  defeat  the 
suit  at  law  if  brought.'*  But  the  general  rule  in  the  state 
courts  is  otherwise,  the  theory  being  that  the  insurance 
company,  in  such  a  case,  has  an  adequate  and  complete  de- 
fense at  law  in  case  suit  should  be  brought  on  the  policy, 
and  therefore  there  is  no  ground  for  the  interference  of 
equity,**"  unless  there  may  be  some  special  circumstances 
in  the  particular  case  justifying  the  interposition  of  a  court 
of  chancery.""  In  the  federal  courts,  the  rule  is  now  well 
settled,  and  turns  on  the  difference  in  the  position  of  the  in- 
surance company  before  a  loss  and  after  a  loss.  Before  a 
loss  has  occurred  under  the  policy,  and  therefore  before  any 
possible  suit  could  be  brought  by  the  insured,  it  is  ruled 
that  the  company  has  no  adequate  remedy  at  law  against 
fraud,  false  representations,  or  fraudulent  concealments 
used  to  procure  the  issuance  of  the  policy,  and  therefore  a 
federal  court  has  jurisdiction  in  equity  of  a  suit  for  the  sur- 
render and  cancellation  of  the  policy."^     But  after  a  loss — 

57  Moore  V.  Mutual  Reserve  Fund  Life  Ass'n,  121  App.  Div.  335, 
106  N.  Y.  Supp.  255;  Equitable  Life  Assur.  Soc.  v.  ilmerlck  (Tex. 
Civ.  App.)  78  S.  W.  560. 

5  8  John  Hancock  Jlut.  Life  Ins.  Co.  v.  Dick,  114  Mich.  337,  72 
N.  W.  179,  43  L.  R.  A.  566;  New  York  Life  Ins.  Co.  v.  Hamburger, 
174  Mich.  254,  140  N.  W.  510;  Globe  Mut.  Life  Ins.  Co.  v.  Reals,  4S 
How.  Prac.  (N.  Y.)  502. 

59Des  Moines  Life  Ins.  Co.  v.  Seifert,  210  111.  157,  71  N.  E.  349; 
Shenehon  v.  lUiuois  Life  Ins.  Co.,  100  111.  App.  281;  Biermann  v. 
Guaranty  Mut.  Life  Ins.  Co.,  142  Iowa,  341,  120  N.  w.  963 ;  Fludd  v. 
Equitable  Life  Assur.  Soc,  75  S.  C.  315,  55  S.  E.  762. 

6  0  Globe  Mut.  Ijfe  Ins.  Co.  v.  Reals,  79  N.  Y.  202. 

eiRlggs  V.   Union  Life   Ins.   Co.,   129  Fed.   207,  63   0.  C.  A.  865;; 
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as,  for  instance,  by  the  death  of  the  assured  in  a  life  policy 
■ — a  federal  court  will  not  take  jurisdiction  of  a  bill  in  equity 
to  secure  the  cancellation  of  the  policy  for  fraud  or  other 
such  cause,  because  the  insurer  has  an  adequate  remedy  at 
law  by  setting  up  the  fraud  in  defense  to  any  action  which 
may  be  brought  on  the  policy."^  And  v.hereas,  to  defeat 
the  jurisdiction  of  equity,  there  must  be  an  adequate  rem- 
edy at  law  in  the  courts  of  the  same  jurisdiction,  this  exists 
where  the  company,  being  sued  in  a  state  court,  has  the 
right  to  remove  the  case  into  the  federal  court  on  account 
of  diversity  of  citizenship,  and  this  is  none  the  less  so  be- 
cause an  attempt  to  exercise  its  right  of  removal  might  sub- 
ject it  to  a  revocation  of  its  license  to  do  business  in  that 
state,  or  at  least  to  litigation  to  prevent  the  state  authori- 
ties from  revoking  its  license.''^  Even  in  this  last  case  there 
might  be  peculiar  circumstances  which  would  justify  the 
interference  of  equity.  But  a  claim  to  relief  in  equity  can- 
not be  founded  on  the  theory  that  the  insurance  company 
would  not  have  the  same  control  of  the  case  in  the  character 
of  a  defendant  which  it  would  have  as  a  plaintiff."*  And 
where,  either  under  the  law  or  the  terms  of  the  policy,  suit 
upon  it  must  be  brought  within  a  limited  time,  as  a  year, 
the  fact  that  there  may  possibly  be  delays  in  the  trial  of 
such  a  suit,  and  that  the  probable  witnesses  are  unfriendly 


Home  Ins.  Oo.  v.  Stanchfleld,  1  Dill.  424,  Fed.  Cas.  No.  6,660 ;  ^tna 
Ufe  Ins.  Co.  v.  Smith  (G.  C.)  73  Fed.  318.  But  the  bill  may  be  dis- 
missed without  prejudice  where  suit  at  law  on  the  policy  is  begun 
after  the  filing  of  the  bill.  Insurance  Oo.  v.  Bailey,  13  Wall.  616, 
20  L.  Eld.  501.  And  see  Connecticut  Mut.  Life  Ins.  Co.  v.  Bear  (C.  C.) 
26  Fed.  582,  holding  that  a  court  of  equity  will  not  set  aside  a  con- 
tract for  life  insurance  during  the  life  of  the  assured,  on  the  ground 
that  it  has  been  forfeited  and  rendered  void  by  something  not  ap- 
pearing on  the  face  of  the  policy. 

62  Cable  V.  United  States  Life  Ins.  Co.,  191  U.  S.  288,  24  Sup.  Ct. 
74,  48  L.  Ed.  188;  Griesa  v.  Mutual  Life  Ins.  Co.,  169  Fed.  509,  94 
C.  O.  A.  635;  Riggs  v.  Union  Life  Ins.  Co.,  129  Fed.  207,  63 
C.  C.  A.  365;  Mutual  Life  Ins.  Co.  v.  .Griesa  (C.  C.)  156  Fed.  398. 
And  see  Bankers'  Reserve  Life  Co.  v.  Omberson,  123  Minn.  285,  143 
N.  W.  735,  48  L.  R.  A.  (N.  S.)  265. 

8  3  Cable  V.  United  States  Life  Ins.  Co.,  191  U.  S.  288,  24  Sup.  Ct. 
74,  48  L.  Ed.  188. 

«4  Cable  V.  United  States  Life  Ins.  Co.,  191  U.  S.  288,  24  Sup.  Ct. 
74,  48  L.  Ed.  188. 
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to  the  insurer,  does  not  justify  equity  in  taking  jurisdiction 
of  a  proceeding  to  cancel  the  poHcy.°° 

§  480.  Right  of  Insurer  to  Cancel  Policy. — The  right  of 
an  insurance  company  to  cancel  one  of  its  policies  is  alto- 
gether different  from  a  right  of  rescission.  The  latter 
right  can  be  exercised  only  when  some  legally  sufficient 
cause  for  it  exists,  such  as  fraud  or  false  representations. 
But  a  right  to  cancel  may  be  exercised  at  the  mere  option 
of  the  company  and  without  assigning  any  reason.  This 
right,  however,  exists  only  when  it  is  expressly  reserved  to 
the  company  in  the  policy,''^  and  then  can  be  exercised  only 
in  such  a  manner  and  on  such  terms  as  are  prescribed  in 
the  policy."'  A  provision  in  the  policy  giving  the  insurer 
this  right  of  cancellation,  though  unrestricted  as  to  the  rea- 
sons for  which  it  may  be  exercised,  is  a  perfectly  valid  con- 
tract, which  the  assured  agrees  to  by  accepting  the  policy, 
and  he  cannot  obtain  an  injunction  to  prevent  the  company 
from  exercising  its  right. "^  But  of  course  the  company 
cannot  cancel  the  policy  after  a  loss  has  occurred,  or  after 
events  have  occurred  which  initiate  a  loss  the  extent  of 
which  is  not  at  present  determinable.  Thus,  a  policy  insur- 
ing against  death  or  sickness  or  accident,  or  some  of  these, 

6  5  Des  Moines  Life  Ins.  Co.  v.  Seifert,  112  111.  App.  277,  affirmed, 
210  111.  157,  71  N.  E.  349. 

«6  Commercial  Union  Fire  Ins.  Co.  v.  King,  108  Ark.  130,  156  S. 
W.  445.  See  Manchester  Fire  Assur.  Co.  v.  Insurance  Co.  of  State 
of  Illinois,  91  111.  App.  609.  Since  the  New  York  standard  form  of 
fire  insurance  policy  provides  that  the  insurer  may  cancel  the  policy 
on  five  days'  notice  to  the  Insured,  a  binder  which  makes  that  form 
a  part  of  the  contract  gives  the  insurer  the  right  to  cancel  its  obli- 
gation under  the  binder  at  any  time  on  such  prescribed  notice. 
British  American  Ins.  Co.  v.  Wilson,  77  Conn.  559,  60  Atl.  293. 

67  Patrons'  Mutual  Aid  Soc.  v.  Hall,  19  Ind.  App.  118,  49  N.  B. 
279.  But  a  provision  in  an  insurance  policy  that  authority  to  cancel 
must  be  in  writing  may  be  waived  by  the  Insured.  Helbig  v.  Cit- 
izens' Ins.  Co.,  120  111.  App.  58. 

«8  Harrison  v.  Philadelphia  Contributionship  for  Insurance  of 
Houses  (C.  C.)  171  Fed.  178 ;  Frese  v.  Mutual  Life  Ins,  Co.,  11  Cal. 
App.  387,  105  Pac.  265;  Clark  v.  Manufacturers'  Mut.  Fire  Ins.  Co., 
130  Ind.  332,  30  N.  E.  212;  ^tna  Ins.  Co.  v.  Weissinger,  91  Ind. 
297;  Douville  v.  Farmers'  Mut.  Fire  Ins.  Co.,  113  Mich.  158,  71 
N.  W.  517;  Commonwealth  v.  Philadelphia  Contributionship,  242 
Pa.  209,  88  Atl.  929 ;  Sherman  v.  Mutual  Life  Ins.  Co.,  53  Wash.  523, 
102  Pac.  419. 
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cannot  be  arbitrarily  canceled  by  the  company,  on  paying 
the  indemnity  due  up  to  that  time,  where  the  assured  is 
still  disabled  by  an  accident  or  sickness  which  may  con- 
tinue for  some  time  or  terminate  fatally.'^"  And  an  accident 
policy  cannot  be  terminated  at  will  by  the  insurer,  not- 
withstanding reservation  of  a  right  to  do  so,  after  the  in- 
sured has  sustained  an  injury,  on  the  ground  that  he  has 
become  an  extrahazardous  risk,  where  the  injury  itself 
renders  the  risk  more  hazardous."  Nor  can  the  policy  be 
canceled  at  discretion  with  the  effect  of  depriving  the  as- 
sured of  a  pecuniary  benefit  to  which  he  has  become  en- 
titled under  it.^^  It  is  also  a  general  rule  that  a  contract 
must  be  rescinded  or  canceled  as  a  whole  and  not  piecemeal. 
But  it  is  ruled  that  a  fire  insurance  company  which  has 
issued  a  policy  providing  insurance  in  separate  amounts  on 
different  buildings,  may  cancel  the  policy  as  to  only  one 
of  such  buildings,  the  insurance  being;  separable.''^  The 
question  of  cancellation  may  also  involve  the  rights  of  third 
persons.  But  where  a  fire  policy  provides  for  an  extension 
of  time  for  the  benefit  of  the  mortgagee  in  case  of  can- 
cellation, the  mortgagee  may  waive  that  provision.'^  The 
right  to  cancel  a  policy  for  non-payment  of  premiums  or 
other  dues  accruing  under  it  is  generally  covered  by  special 
clauses  in  the  policy,  and  these  clauses  are  not  ordinarily 
construed  with  undue  strictness  against  the  assured,  as 
forfeitures  are  not  favored.'* 

It  should  also  be  observed  that  the  operative  effect  of  a 
policy  of  fire  insurance  may,  by  oral  agreement  between 
the  agents  respectively  of  the  insurance  company  and  the 
assured,  made  at  the  time  the  policy  was  issued,  be  made  to 


6  9  O'Neil  V.  American  Assur.  Co.,  .'2  Pa.  Super.  Ct.  577;  Pennsyl- 
yania  Casualty  Co.  v.  Perdue,  164  Ala.  508,  51  South.  n.>2. 

70  Jones  V.  Commercial  Travelers'  Mut.  Accident  Ass'n  (Sup.)  114 
N.  T.  Supp.  589. 

"  Gerkeu  v.  Royal  Ben.  See,  18  App.  Div.  ?,S.  45  X.  Y.  Supp.  .384 
72  German  Mut.  Fire  Ins.  Co.  v.  Weikel,  15:i  Ky.  liSS,  155  S.  W.  .■:'.7:^., 
"  Glens  Falls  Ins.  Co.  v.  Walker  (Tex.  Civ.  App.)  ICU  S.  W.  122 

7  4  See  FarmeT's'  Milling  Co.  v.  Slill  Owners'  Mut.  Fire  Ins.  Co. 
127  Iowa,  314,  10:!  N.  W.  207;  Smallwood  v.  Life  Ins.  Co.  of  Virrfnia, 
133  N.  C.  15,  45  S.  E.  519;  Smith  v.  Union  Cent.  Life  Ins.  Co.,  1 
Wkly.  Law  Bui.  (Ohio)  284. 
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depend  upon  the  company's  acceptance  of  the  risk ;  and 
this  notwithstanding  various  provisions  in  the  policy  re- 
stricting the  powers  of  agents  to  alter  its  term,  and  requir- 
ing all  additional  terms  and  conditions  to  be  indorsed  there- 
on in  writing,  since  such  provisions  apply  only  when  the 
contract  has  been  completed  by  an  absolute  delivery.'^ 
Thus,  in  a  case  in  Iowa,  the  plaintiff  applied  to  an  agent  of 
the  defendant  company  for  a  policy  of  fire  insurance.  The 
agent  doubted  his  authority  to  insure  the  particular  prop- 
erty, but  executed  a  policy  therefor,  and  with  the  consent 
of  the  plaintiff  placed  it,  after  receiving  the  premium,  in  the 
hands  of  a  third  person  to  hold  until  he  could  communicate 
with  his  principal  and  ascertain  whether  the  risk  would  be 
accepted.  The  defendant  refused  to  accept  the  risk.  The 
property  was  destroyed  by  fire  before  the  notice  of  its  re- 
fusal had  been  received.  The  court  held  that  there  was  no 
delivery  of  the  policy  save  upon  the  condition  that  the  in- 
surance company  accepted  the  risk,  and  that,  as  it  did  not 
accept  it,  the  policy  never  became  operative.'"'  In  another 
case,  an  employer  applied  to  a  guaranty  company  for  in- 
surance of  the  fidelity  of  an  employe,  and  a  contract  was  ex- 
ecuted and  delivered  by  the  company,  stating  that  it  "here- 
by guaranties  the  fidelity"  of  the  employe,  and  that  all  lia- 
bility on  the  instrument  should  cease  on  the  issuance  of 
the  regular  bond,  or  in  fifteen  days  if  no  such  bond  was 
issued.  The  words  "subject  to  result  of  investigation"  were 
written  across  the  face  of  the  contract.  It  was  held  that 
this  addition  did  not  convert  the  instrument  into  a  mere 
proposal  for  a  contract,  but  merely  gave  the  company  the 
right  to  cancel  it,  so  as  to  prevent  future  liability  after 
notice  of  such  cancellation." 

§  481.  Notice  for  Cancellation. — When  an  insurance 
policy  contains  a  provision  authorizing  its  cancellation  at 
the  instance  of  the  insurer,  but  on  condition  of  his  givirlg 
the  assured  a  certain  number  of  days'  notice  of  his  intention 

7s  Hartford  Fire  Ins.  Co.  v.  Wilson,  187  V.  S.  467,  23  Sup.  Ct 
189,  47  L.  Ed.  261. 

7  0  Brown  v.  American  Cent.  Ins.  Co.,  70  Iowa,  390,  30  N.  W.  647. 

7  7  Hall  V.  United  States  Fidelity  &  Guaranty  Co.,  77  Minn.  24,  79 
N.  W.  590. 
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to  cancel,  the  condition  is  imperative,  and  there  can  be  no 
effective  cancellation  unless  it  is  strictly  complied  with." 
But  this  provision  is  for  the  benefit  of  the  assured  and  may 
be  waived  by  him,  either  in  respect  to  the  length  of  time 
the  notice  must  run  before  the  policy  terminates,  or  in 
respect  to  the  giving  of  any  notice  at  all.''"  Thus,  if  the 
proper  notice  has  been  given  and  the  assured,  without  wait- 
ing for  the  expiration  of  the  prescribed  number  of  days,  im- 
mediately procures  the  issuance  of  another  policy  on  the 
same  property  to  take  the  place  of  the  existing  policy,  it 
is  an  acquiescence  in  the  immediate  cancellation  of  the  old 
policy.*"  So  there  may  be  an  effective  agreement  for  the 
cancellation  of  the  policy  without  the  giving  of  any  formal 
notice,*^  as  where  the  insured,  having  asked  for  a  lower  rate 
and  being  told  that  the  company  would  not  consent,  wrote 
back  that  there  was  ''nothing  to  do  but  cancel  the  pol- 
icy," which  was  held  to  evidence  an  agreement  for  cancel- 
lation without  notice.*^ 

If  neither  the  policy  itself  nor  any  local  statute  requires 
a  notice  for  cancellation  to  be  in  writing,  a  merely  verbal 
notice  will  be  sufficient,  provided  it  is  positive  and  distinct 

'8  Farmers'  Mut.  Ins.  Ass'n  v.  Tankersley  (Ala.  App.)  69  South. 
410;  Home  Ins.  Co.  v.  Chattahoochee  Lumber  Co.,  126  Ga.  334,  55 
S.  E.  11;  Fowler  Cycle  Works  v.  Western  Ins.  Co.,  Ill  111.  App.  631; 
New  Amsterdam  Casualty  Co.  v.  New  Palestine  Bank  (Ind.  App.) 
107  N.  E.  554;  Mutual  Life  Ins.  Co.  v.  Finkelstin,  58  Ind.  App.  27, 
lOT  N.  E.  557;  Rosen  v.  German  Alliance  Ins.  Co.,  106  Me.  229, 
76  Atl.  6SS;  Green  v.  Star  Fire  Ins.  Co.,  100  Mass.  586,  77  N.  E. 
649 ;  Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90  Mich.  112,  51  N.  W.  188 ; 
Bradshaw  Bros.  &  Co.  v.  Fire  Ins.  Co.  of  County  of  Philadelphia, 
89  Minn.  334,  94  N.  W.  866;  Mauk  v.  Commercial  Union  Assur.  Co., 
7  Pa.  Super.  Ct  633;  Homestead  Fire  Ins.  Co.  v.  Ison,  110  Va.  18, 
65  S.  E.  463. 

7  9  Phoenix  Ins.  Co.  v.  State,  76  Ark.  180,  88  S.  W.  917,  6  Ann.  Cas. 
440;  Weston  v.  State  Mut.  Life  Assur.  Soc,  234  111.  492,  84  N.  E. 
1078;  Shawnee  Fire  Ins.  Co.  v.  Bayha,  8  Kan.  App.  169,  55  Pac.  474; 
Rosen  v.  German  Alliance  Ins.  Co.,  106  Me.  229,  76  Atl.  688 ;  Mallory 
V.  Ohio  Farmers'  Ins.  Co.,  90  Mich.  112,  51  N.  W.  188;  Bradshaw 
Bros.  &  Co.  T.  Fire  Ins.  Co.  of  County  of  Philadelphia,  89  Minn.  334, 
94  N.  W.  866;   Kelley  v.  ^tna  Ins.  Co.  (W.  Va.)  84  S.  E.  502. 

8  0  Finley  v.  Western  Empire  Ins.  Co.,  69  Wash.  673,  125  Pac.  1012; 
Warren  v.  Franklin  Fire  Ins.  Co.,  161  Iowa,  440,  143  N.  W.  554. 

81  Frese  v.  Mutual  Life  Ins.  Co.,  11  Cal.  App.  387,  105  Pac.  265. 
8  2  Northern  Assur.  Co.  v.  J.  J.  Newman  Lumber  Co.,  105  Miss.  688, 
63  South.  209. 
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and  correctly  fixes  the  time  for  the  termination  of  the 
policy.*'  But  if  the  policy  or  the  statute  requires  written 
notice,  a  verbal  request  by  the  agent  for  the  surrender  and 
cancellation  of  the  policy  is  of  no  effect.'*  In  either  case, 
however,  there  must  be  actual  and  personal  notice  to  the 
insured;  constructive  notice  or  notice  by  publication  will 
not  answer.'^  The  notice  may  be  sent  by  mail,  but  such 
notice,  given  in  a  registered  letter,  was  held  insufficient 
to  avoid  the  policy  where  the  letter  was  returned  by  the 
insurer's  request  within  a  less  time  than  that  provided  for 
by  the  postal  regulations.*'  The  notice  need  not  be  in  any 
particular  form,  provided  it  is  distinct  and  unequivocal.  It 
should  of  course  show  that  it  is  given  by  the  insurance 
company,  and  that  it  is  not  a  mere  unauthorized  request  on 
the  part  of  the  agent.  But  it  is  sufficient  though  signed 
only  in  the  name  of  the  agent,  in  the  same  way  that  the 
policy  was  signed,  if  accompanied  by  a  letter  advising  the 
insured  that  the  cancellation  is  demanded  by  the  com- 
pany.*' A  mistake  in  the  notice  in  designating  the  date 
when  it  will  take  effect  does  not  invalidate  it  as  a  notice 
of  cancellation  as  of  the  date  when  the  period  of  notice 
actually  expires.**  But  where  such  a  notice,  sent  to  the 
mortgagee  to  whom  the  policy  was  payable,  was  not  dated 
at  the  city  in  which  the  insured  property  was  situated,  and 
the  name  of  the  assured  in  the  notice  was  blurred  in  the 
copy  so  that  it  could  not  be  deciphered,  and  there  was  noth- 
ing to  show  for  whom  the  person  signing  it  was  acting, 
nor  any  evidence  of  prior  dealings  between  the  mortgagee 


8  3  Davidson  v.  German  Ins.  Co.,  74  N.  J.  Law,  487,  65  Atl.  996,  13 
L.  B.  A.  (N.  S.)  884,  12  Ann.  Gas.  1065. 

'i  Bard  v.  Fireman's  Ins.  Co.,  108  Me.  506,  81  Atl.  870. 

S6  Hartford  Fire  Ins.  Co.  v.  Tewes,  132  111.  App.  321;  Frlnk  v. 
National  Mut.  Fire  Ins.  Co.,  90  S.  0.  544,  74  S.  E.  33,  Ann.  Cas. 
1913D,  221. 

8  6  American  Automobile  Ins.  Co.  v.  Watts,  12  Ala.  App.  518,  67 
South.  758. 

8  7  Ralston  V.  Royal  Ins.  Co.,  79  Wash.  557,  140  Pae.  552;  American 
Glove  Co.  V.  Pennsylvania  Fire  Ins.  Co.,  15  Cal.  App.  77,  113  Pac. 
688. 

88  Ralston  V.  Royal  Ins.  Co.,  79  Wash.  557,  140  Pac.  552;  Amer- 
ican Glove  Co.  V.  Pennsylvania  Fire  Ins.  Co.,  15  Cal.  App.  77,  113 
Pac.  688. 
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and  such  person,  it  was  held  that  the  notice  was  insuffi- 
cient.^^ As  to  the  contents  of  the  notice,  it  must  be  so  un- 
equivocal that  the  insured  may  not  be  left  in  any  doubt 
about  the  fact  that  his  insurance  will  expire  at  the  time  lim- 
ited by  the  notice,  and  that  the  company  will  not  be  liable 
for  loss  after  that  time.  The  notice  must  not  merely  state 
a  desire  or  proposal  to  cancel  the  policy,  or  a  conditional 
intention  to  cancel  it  at  some  future  time,  but  must  state 
positively  that  the  policy  will  be  canceled  and  the  liability 
of  the  insurer  expire  at  the  end  of  the  specified  number  of 
days.""  But  a  notice  stating  that  if  the  premium  is  not  paid 
by  a  certain  hour,  the  policy  "will  stand  canceled  for  non- 
payment of  premium  without  further  notice,"  is  a  notice  of 
cancellation,  and  not  a  mere  expression  of  intention  to  can- 
cel at  a  future  time.*^ 

The  prescribed  number  of  days  before  the  cancellation 
will  become  effective  begin  to  run  from  the  actual  receipt 
of  the  notice  by  the  assured,  and  not  from  the  time  the  no- 
tice is  mailed."^  Hence,  for  example,  if  the  policy  requires 
five  days'  notice,  and  a  notice  of  cancellation  is  mailed  on 
the  15th  of  the  month,  stating  that  the  policy  will  cease  to 
be  effective  on  the  20th,  but  the  insured  receives  the  notice 
on  the  17th,  the  requirement  as  to  notice  is  not  complied 
with.^''  But  when  the  notice  has  been  duly  given  and  is  not 
withdrawn,  its  taking  effect  cannot  be  prevented  by  delay  on 
the  part  of  the  insured  or  by  his  unsuccessful  negotiations  to 
have  the  policy  stand."''  It  is  important  to  obser\^e  that  the 
liability  of  the  insurer  continues  until  the  expiration  of  the 
prescribed  number  of  days,  and  is  not  terminated  by  the  giv- 
es State  Ins.  Co.  v.  Hale,  1  Neb.  (ITnof.)  191,  !>.->  N.  W.  47:'!. 

8  0  Ralston  V.  Uoyal  Ins.  Co.,  79  Wash.  .557,  140  Par.  552;  Pa.vne 
V.  Insurance  Co.  of  North  America,  170  Mo.  App.  85,  15(;  S.  W.  52; 
Commercial  Tnlon  Fire  Ins.  C(i.  v.  King,  108  ,\rk.  1.30,  156  S.  W. 
445 ;  American  Glove  Co.  v.  Pennsylvania  Fire  Ins.  Co.,  15  Cal.  App. 
77,  11.3  Pac.  688, 

ni  Ralston  v.  Royal  Ins.  Co.,  79  Wash.  557,  140  Pac.  5.52. 

92 1-Iartford  Fire  Ins.  Co.  v.  Tewes,  1:12  111.  .\pp.  321 ;  Potomac 
Ins.  Co.  V.  Atwood,  lis  111.  App.  349. 

0  3  German  Union  Fire  Ins.  Co.  v.  Fred  G.  Clarke  Co.,  116  Md.  022, 
82  Atl.  974,  .39  L.  R.  A.  (X.  S.)  820,  Ann.  Cas.  1913D,  48.8. 

0  4  Schwarzchild  &  Sulzberger  Co.  v.  Phoenix  Ins.  Co.  (0.  C.)  115 
P''ed.  653. 
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ing  of  the  notice.  Hence,  under  a  policy  of  fire  insurance, 
for  example,  if  the  insured  property  is  destroyed  by  fire  after 
a  notice  of  cancellation  has  been  given  and  even  after  it  has 
been  received  by  the  assured,  but  before  the  end  of  the  pre- 
scribed number  of  days,  the  policy  is  still  in  force  and  the 
underwriter  is  liable  for  the  loss.^^  And  of  course  a  notice 
of  cancellation  cannot  be  given  after  a  loss  has  occurred.*" 

§  482.  Same;  To  Whom  Given. — A  notice  of  cancella- 
tion of  an  insurance  policy  is  not  effective  unless  given  to 
the  insured  himself  or  to  some  one  having  express  or  im- 
plied authority  from  him  to  accept  it.°^  In  case  the  insured 
is  a  foreign  corporation,  the  notice  of  cancellation  may  be 
given  to  the  agent  in  charge  of  its  local  office  and  busi- 
ness."^ But  in  no  case  whatever  is  it  sufficient  for  the  in- 
surance company  merely  to  notify  its  own  agent  and  direct 
him  to  cancel  the  policy;  the  rights  of  the  insured  cannot 
be  affected  unless  the  agent  then  proceeds  to  give  him  a 
proper  and  sufficient  notice.""  As  to  giving  notice  to  an 
agent  of  the  insured,  it  is  well  settled  that  where  an  insur- 
ance agent  or  broker  is  employed  to  procure  a  policy  of  in- 
surance, his  authority  to  represent  his  principal  is  termi- 
nated as  soon  as  he  has  executed  his  commission,  and  a 

8  5  Jacobs  V.  Atlas  Ins.  Co.,  148  111.  App.  325;  Lattan  v.  Eoyal 
Ins.  Co.,  45  N.  J.  Law,  453 ;  Healy  v.  Insurance  Co.  of  State  of 
Pennsylvania,  50  App.  Div.  327,  63  N.  Y.  Supp.  1055;  Partridge  v. 
Milwaukee  Mechanics'  Ins.  Co.,  162  N.  Y.  597,  57  N.  E.  1119:  Joyner 
V.  ScotUsh  Fire  Ins.  Co.,  155  N.  C.  255,  71  S.  E.  434;  Sclieel  v.  Ger- 
man-American Ins.  Co.,  228  Pa.  44,  76  Atl.  507;  Penn  Plate  Glass 
Co.  V.  Spring  Garden  Ins.  Co.,  189  Pa.  255,  42  Atl.  138,  69  Am.  St. 
Rep.  810. 

8  6  Clark  V.  Insurance  Co.  of  North  America,  89  Me.  26,  35  Atl. 
1008,  35  L.  R.  A.  276. 

87  Kinney  v.  Rochester  German  Ins.  Co.,  141  111.  App.  54.3;  Fritz 
T.  Pemisylvania  Fire  Ins.  Co.,  85  N.  J.  Law,  171,  88  Atl.  1065,  50 
L.  R.  A.  (N.  S.)  35. 

88  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Harding,  201  Fed.  515, 
119  C.  C.  A.  611. 

88  British  America  Assur.  Co.  v.  Cooper,  26  Colo.  452,  58  Pac.  592; 
Waterloo  Lumber  Co.  v.  Des  Moiues  Ins.  Co.,  158  Iowa,  563,  138  N. 
^y.  504,  51  L.  R.  A.  (N.  S.)  539;  CTark  v.  Insurance  Co.  of  North 
America,  89  Me.  26,  35  Atl.  1008,  35  L.  R.  A.  276 ;  Edwards  v.  Sun 
Ins.  Co.,  101  Mo.  App.  45,  73  S.  W.  886;  Yoshimi  v.  Fidelity  Fire 
Ins.  Co.,  99  App.  Div.  69,  91  N.  Y.  Supp.  .393;  Tacoma  Lumber  & 
Shingle  Co.  v.  Fireman's  Fund  Ins.  Co.,  87  Wash.  79,  151  Pac.  91. 
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notice  of  cancellation  of  the  policy  served  on  him  there- 
after has  no  effect  on  the  rights  of  the  insured,  as  the  orig- 
inal employment  of  the  broker  does  not  carry  any  implied 
authority  to  accept  such  notice  on  behalf  of  the  principal.^"*' 
And  no  proof  of  a  local  custom  of  giving  notice  of  cancel- 
lation to  the  broker  who  procured  the  insurance  can  be  per- 
mitted to  override  an  express  provision  of  the  policy  re- 
quiring such  notice  to  be  given  to  the  insured  himself. ^°^ 
Some  fire  insurance  policies  now  contain  a  provision  that, 
if  any  broker  has  procured  the  insurance  or  any  renewal 
thereof,  he  shall  be  deemed  the  agent  of  the  insured,  and 
not  of  the  company,  in  any  transaction  relating  to  the  in- 
surance. But  the  courts  refuse  to  construe  such  a  provi- 
sion as  meaning  that  the  broker  shall  be  deemed  the  agent 
of  the  insured  for  the  purpose  of  receiving  notice  of  can- 
cellation, and  hold  that,  notwithstanding  such  a  provision, 
notice  to  the  broker  is  insufficient.^"^  It  has  been  thought, 
in  some  of  the  cases,  that  if  the  broker  has  not  delivered 
the  policy  to  his  principal,  but  still  retains  it  in  his  posses- 
sion, at  the  time  notice  of  cancellation  is  given  to  him,  he 
is  still  acting  under  his  agency,  and  is  impliedly  authorized 
to  receive  the  notice.^"'  But  other  decisions  maintain  that 
the  broker's  authority  is  exhausted  when  he  has  procured 
the  insurance  to  be  written,  and  notice  thereafter  given  to 

100  Grace  v.  American  Cent.  Ins.  Co.,  109  U.  g.  278,  3  Sup.  Ct.  207, 
27  L.  Ed.  9.32 ;  White  v.  Insurance  Co.  of  New  York  (C.  C.)  93  Fed. 
161;  Hartford  Fire  Ins.  Co.  v.  Tewes,  132  111.  App.  321;  Kinney  v. 
Caledonian  Ins.  Co.,  148  111.  App.  256;  Merchants'  Ins.  Co.  v.  Shults, 
8  Kan.  App.  798,  57  Pac.  306;  National  Union  Fire  Ins.  Co.  v.  Balti- 
more Asbestos  Co.,  122  Md.  121,  89  Atl.  40S;  Snedieor  v.  Citizens' 
Ins.  Co.,  106  Mich.  83,  64  N.  W.  35;  Healy  v.  Insurance  Co.  of 
State  of  Pennsylvania,  50  App.  Div.  327,  63  N.  Y.  Supp.  1055 ;  Mar- 
tin v.  Palatine  Ins.  Co.,  106  Teun,  .523,  61  S.  W.  1024;  John  R.  Davis 
Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  84,  37 
L.  R.  A.  131;  Wisconsin  Cent.  Ry.  Co.  v.  Phoenix  Ins.  Co.,  123  Wis. 
313,  101  N.  W.  703. 

101  Mutual  Assur.  Soc.  v.  Scottish  Union  &  National  Ins.  Co.,  84 
Va.  116,  4  S.  B.  178,  10  Am.  St.  Rep.  819. 

102  White  V.  Connecticut  Fire  Ins.  Co.,  120  Mass.  330;  Mutual 
Assur.  Soc.  V.  Scottish  Union  &  National  Ins.  Co.,  84  Va.  116,  4  S.  E. 
178,  10  Am.  St.  Rep.  819. 

los  Northern  Assur.  Co.  v.  Standard  Leather  Co.,  165  Fed.  602,  91 
C.  O.  A.  440;  Ikeller  v.  Hartford  Fire  Ins.  Co.,  24  Misc.  Rep.  136, 
53  N.  Y.  Supp.  323. 
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him  is  ineflfective,  though  he  may  not  yet  have  handed  over 
the  policy.^"*  A  general  agent  of  the  insured  has  ordinarily 
no  authority  to  accept  a  notice  of  cancellation. ^"^  But 
where  an  insurance  agent  or  broker  is  given  entire  charge 
of  the  insurance  matters  of  his  principal,  with  authority  to 
place  a  considerable  line  of  insurance,  to  select  the  com- 
panies and  apportion  the  amount  among  them,  to  change 
and  substitute  policies,  to  keep  a  record  of  expirations,  and 
to  attend  to  renewals,  he  has  authority  to  accept  or  waive 
notice  of  the  cancellation  of  any  particular  policy  procured 
by  him,^""  at  least  so  long  as  the  line  of  insurance  which  he 
was  employed  to  procure  has  not  been  completed. ^"^  And 
the  authority  of  a  general  insurance  agent  to  act  as  the 
agent  of  the  insured  in  waiving  notice  of  cancellation  and 
accepting  delivery  of  a  new  policy  may  be  established  by  a 
long  course  of  conduct  and  uninterrupted  custom,  without 
express  authority.^"' 

Where  a  clause  in  a  policy  of  fire  insurance  expressly 
makes  the  "loss,  if  any,  payable  to"  a  named  mortgagee  of 
the  property  "as  his  interest  may  appear,''  he  is  entitled  to 
the  same  notice  of  cancellation  as  is  required  to  be  given 
to  the  owner.^"'  And  where  the  policy  also  provides  that 
the  insurance  shall  continue  in  force  as  to  the  mortgagee 
for  ten  days  after  notice  of  cancellation  by  the  insurer,  a 
cancellation  by  notice  to  the  insured,  without  giving  the 

10*  Cheshire  Brass  Co.  v.  Wilson,  86  Conn.  551,  86  Atl.  26;  Cass- 
ville  Keller  Mill  Co.  v.  MtnsL  Ins.  Co.,  105  Mo.  App.  146,  79  S.  W. 
720. 

105  Cassville  Roller  Mill  Co.  v.  iEtna  Ins.  Co.,  105  Mo.  App.  146,  79 
S.  W.  720. 

106  Hamm  Realty  Co.  v.  New  Hampshire  Fire  Ins.  Co.,  80  Minn. 
139,  8.3  N.  W.  41;  .SJtna  Ins.  Co.  v.  Renno,  96  Miss.  172,  50  South. 
563;  Edwards  v.  Home  Ins.  Co.,  100  Mo.  App.  695,  73  S.  W.  881; 
Johnson  v.  North  British  &  Mercantile  Ins.  Co.,  66  Ohio  St.  6,  63 
N.  B.  610 ;  Standard  Leather  Co.  v.  Insurance  Co.  of  North  America, 
224  Pa.  178,  73  Atl.  216.  Compare  Commercial  Union  Assur.  Co.  v. 
TJrbansky,  113  Ky.  624,  68  S.  W.  653. 

10  7  Standard  Leather  Co.  v.  Allemannia  Fire  Ins.  Co.,  224  Pa.  186, 
73  Atl.  192. 

108  Hamm  Realty  Co.  v.  New  Hampshire  Fire  Ins.  Co.,  80  Minn. 
139,  83  N.  W.  41. 

108  Rawl  V.  American  Cent.  Ins.  Co.,  94  S.  C.  299,  77  S.  E.  1013, 
45  L.  R.  A.  (N.  S.)  463,  Ann.  Cas.  1915A,  1231. 
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mortgagee  notice,  is  nugatory,  and  as  to  the  mortgagee 
the  policy  remains  in  force.""  But  on  the  other  hand,  no- 
tice to  and  consent  of  the  mortgagee  alone,  without  the 
knowledge  or  consent  of  the  insured,  is  ineffectual  and  can- 
not deprive  the  latter  of  his  rights  under  the  policy,  though 
the  policy  makes  the  loss  payable  to  the  mortgagee/'^^  But 
where  a  policy  of  insurance  is  pledged  as  additional  col- 
lateral security  in  a  deed  of  trust,  it  is  not  necessary  to  give 
notice  of  the  cancellation  of  the  policy  to  the  trustee. ^^- 

§  483.  Repayment  of  Unearned  Premium  on  Cancella- 
tion.— An  insurance  company  seeking  to  rescind  or  set  aside 
its  policy,  on  the  ground  of  fraud,  false  representations,  or 
breach  of  warranty,  must  restore  or  ofifer  to  restore  to  the 
insured  the  whole  of  the  premium  which  he  has  paid  for  the 
policy,  or  any  note  given  for  such  premium,  and  this  must 
be  done  with  reasonable  promptness  after  discovery  of,  the 
facts  relied  on  for  relief,  and  without  it  there  can  be  no 
effective  rescission. ^^^  An  exception  may  be  found  in  the 
case  where  the  company  has  sustained  actual  provable  dam- 
ages in  consequence  of  the  fraud  practised  upon  it.  Here, 
being  entitled  to  offset  such  damages  against  the  premium 
received,  it  will  be  entitled  to  rescind,  as  against  a  suit  in 
equity  to  compel  a  reinstatement  of  the  policy,  without  re- 
storing the  entire  premium. '^^ 

Where  the  company  undertakes  to  cancel  the  policy,  not 
by  way  of  rescission  for  fraud  or  other  cause,  but  in  pursu- 
ance of  a  right  of  cancellation  reserved  to  it  in  the  policy, 
on  giving  a  stipulated  notice,  it  is  required  to  repay  or  ten- 
der to  the  insured  the  unearned  portion  of  any  premium 
received  from  him.  This  is  a  condition  precedent,  and  with- 
in Adams  V.  Faniiers'  Mut.  Fire  Ins.  Co.,  lin  Mo.  App.  21,  90  S. 
W.  747;  Provident  Sav.  Life  A.s.sur.  .S(jc.  v.  (ieoi'^iii  Industrial  Co., 
1U4  <;n.  .'iOO.  52  S.  E.  289. 

Ill  Teterson  v.  Hartford  Fire  Ins.  Co.,  87  111.  App.  567. 

ii2Filwards  v.  .Sun  Ins.  Co.,  101  Mo.  App.  4."!,  7:;  S.  W.  886. 

113  American  Cent.  Life  Ins.  Co.  v.  Rosenstrin.  46  Ind.  App.  r>;',7. 
02  N.  E.  380;  Metropolitan  Life  Ins.  Co.  v.  Preedman,  159  Mich.  114, 
12:;  N.  W.  517,  ;:2  L.  R.  a.  (N.  S.)  29S;  Iowa  Life  Ins.  Co.  v.  Haugli- 
ton  (Ind,  App.)  85  N.  E.  127,  49  L  See  Sliipnian  v.  National  Live 
Stocli  ins.  Co.,  1S7  Mo.  App.  400,  17:;  S.  W.  735. 

ii+Mincho  V.  Bankers'  Life  Ins.  Co.,  129  App.  Div.  332,  113  X.  Y. 
Supp.  346. 
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out  it  there  can  be  no  effective  cancellation  of  the  policy, 
and  the  insurance  remains  in  force  until  such  payment  or 
tender,  even  though  the  notice  was  duly  given  and  the  time 
stipulated  in  it  has  expired.""  This  condition,  however,  is 
for  the  benefit  of  the  insured,  and  he  may  waive  payment 
or  tender,  as  by  acquiescing  in  the  cancellation  desired  by 
the  company  and  surrendering  his  policy  voluntarily  and 
unconditionally  for  that  purpose  without  waiting  for  pay- 
ment.^^^  Where  the  cancellation  clause  in  the  policy  re- 
quires the  company  to  return  the  unearned  premium  "on 
surrender  of  the  policy,"  it  has  been  held'  not  essential  to 
the  effectiveness  of  a  notice  of  cancellation  by  the  under- 
writer that  the  unearned  premium  should  be  returned  or 
tendered  in  advance  of  the  surrender  of  the  policy, ^^'  or 
that  it  is  sufficient  if  the  company  offers  in  its  notice  of  can- 
cellation to  return  the  premium  on  demand  and  surrender 
of  the  policy. ^^*  But  according  to  another  view,  the  return 
of  the  premium  and  the  surrender  of  the  policy  are  to  be 

n 5  Hansell-Elcock  Co.  v.  Frankfort  Marine  Accident  &  Plate 
Glass  Ins.  Co.,  177  111.  App.  500;  Hartford  Fire  Ins.  Co.  v.  Tewes, 
132  111.  App.  ."521;  Williamson  v.  Warfleld-Pratt-Howell  Co.,  136 
111.  App.  168;  Kinney  v.  Rochester  German  Ins.  Co.,  141  111.  App. 
543;  Kinney  v.  Caledonian  Ins.  Co.,  148  111.  App.  2.jG;  National 
Hotel  Co.  V.  Merchants'  Fire  Assur.  Corp.,  183  111.  App.  71;  German 
Union  Fire  Ins.  Co.  v.  Fred  G.  Clarke  Co.,  116  Md.  622,  82  Atl.  974, 
39  L.  R.  A.  (N.  S.)  829,  Ann.  Cas.  1913D,  488 ;  McGraw  v.  Germania 
Fire  Ins.  Co.,  54  Mich.  145,  19  X.  W.  927 ;  Payne  v.  Insurance  Co.  of 
North  America,  170  Mo.  App.  85,  156  S.  W.  52;  State  Ins.  Co.  v. 
Farmers'  Mut.  Ins.  Co.,  65  Neb.  .",4.  90  N.  W.  997;  Buckley  v.  Citi- 
zens' Ins.  Co.,  112  App.  Div.  451,  98  N.  Y.  Supp.  022;  Taylor  v. 
Insurance  Co.  of  North  America,  25  Okl.  02,  105  Pac.  354,  138  Am. 
St.  R«p.  906;  St.  Paul  Fire  &  JMarine  Ins.  Co.  v.  Peek,  40  Okl.  396, 
139  Pac.  117;  «osch  v.  Firemen's  Ins.  Co.,  33  Pa.  Super.  Ct.  496; 
Hartford  Fire  Ins.  Co.  v.  Cameron,  18  Tex.  Civ.  App.  237,  45  S.  W. 
158;  Ryder-Gougar  Co.  v.  Garretson,  53  Wash.  71,  101  Pac.  498,  132 
Am.  St.  Rep.  1053.  Contra,  see  Davidson  v.  German  Ins.  Co.,  74 
N.  J.  Law,  487,  65  Atl.  996,  13  L.  R.  A.  (N.  S.)  884,  12  Ann.  Cas. 
1065. 

ii«  Hancock  v.  Hartford  Fire  Ins.  Co.,  81  Misc.  Rep.  159,  142  N. 
Y.  Supp.  352;  Ragley  Lumber  Co.  v.  Insurance  Co.  of  North  America, 
42  Tex.  Civ.  App.  511,  94  S.  W.  185. 

iif  Schwarzchild  &  Sulzberger  Go.  v.  Phoenix  Ins.  Co.,  124  Fed. 
52,  59  C.  C.  A.  572;  El  Paso  Reduction  Co.  v.  Hartford  Fire  Ins. 
Co.  (0.  C.)  121  Fed.  937. 

lis  Backus  v.  Exchange  Fire  Ins.  Co.,  26  App.  Div.  91,  49  N.  Y. 
Supp.  677. 
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concurrent  acts,  and  since,  in  the  case  supposed,  it  is  the 
insurance  company  which  takes  the  initiative  in  demanding 
the  cancellation,  it  must  tender  the  return  of  the  unearned 
premium  without  waiting  for  the  surrender  of  the  policy. "^^^ 
There  must  be  an  actual  payment  or  tender  of  the  money 
due  to  the  assured,  or  at  least  it  must  be  shown  that  rea- 
sonable efforts  were  seasonably  made  to  eiTect  a  payment 
or  tender,  and  that,  if  they  failed,  it  was  through  no  fault 
of  the  company. ^^°  Notice  to  the  insured  that  the  unearned 
premium  will  be  returned  by  an  agent  of  the  company  is 
not  equivalent  to  a  tender  of  it.^^^  And  the  insured  un- 
doubtedly has  the  right  to  require  payment  in  money.  The 
offer  of  a  check,  draft,  or  bill  of  exchange  is  insufficient  if 
not  accepted. ^^^  And  when  the  insured  has  refused  to  take 
a  check  and  has  demanded  money,  and  an  express  money 
order  is  sent  to  him  by  mail,  the  mere  fact  that  he  retains 
possession  of  it  until  after  a  loss  by  fire  and  then  returns  it 
is  no  waiver  of  his  right  to  receive  a  tender  in  lawful  mon- 
ey.^^^  But  if  he  accepts  and  retains  a  check  without  objec- 
tion, and  without  demanding  the  money,  it  is  equivalent  to 
a  legal  tender.'-^*  The  payment  or  tender,  if  not  made  to 
the  assured  in  person,  must  be  made  to  some  one  authorized 
to  receive  it  for  him.  Where  a  fire  insurance  policy  was 
assigned  in  blank,  for  the  purpose  of  having  the  insurance 
transferred  to  a  purchaser  of  the  property,  and  the  un- 
earned premium  is  collected  by  a  broker  who  has  the  policy 
in  his  possession  but  has  no  rightful  interest  in  it,  there  is 
no  such  payment  as  will  make  the  cancellation  effective.'-^ 
But  where  the  insured,  on  being  notified  of  the  intended 
cancellation,  directs  the  agent  or  broker  to  procure  another 
policy  for  him,  which  the  latter  does,  charging  the  insured 

iisCbrisman  &  Sawyer  Banking  Co.  v.  Hartford  Fire  Ins.  Co.,  75 
Mo.  App.  310. 

120  Supreme  Lodge  v.  Taylor  (Ala.)  24  South.  247. 

i2iTisdell  V.  New  Hampsliire  Fire  Ins.  Co.,  155  N.  Y.  163,  49  N. 
E.  664,  40  L.  R.  A.  765. 

122  United  States  Health.  &  Accident  Ins.  Co.  v.  Clark,  41  Ind.  App. 
345,  83  N.  B.  760. 

123  Niagara  Fire  Ins.  Co.  v.  Mitchell  (Xex.  Civ.  App.)  164  S.  W. 
919. 

124  Phoenix  Ins.  Co.  v.  Hunter,  95  Miss.  754,  49  South.  740. 
126  Vanderslice  v.  Royal  Ins.  Co.,  9  Pa.  Super.  Ct.  233. 
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with  the  premium  on  the  second  policy  and  his  fees,  and 
giving  him  credit  for  the  return  premium  on  the  canceled 
policy,  and  they  settle  their  accounts  on  that  basis,  this 
conduct  on  the  part  of  the  insured  may  be  taken  as  a  waiver 
of  his  right  to  have  the  refunded  premium  tendered  directly 
to  him,  or  as  authorizing  the  agent  or  broker  to  receive  it 
for  him."*  And  the  rule  is  the  same  where  the  agent  who 
procures  the  insurance  pays  the  premium  with  his  own 
money,  under  an  agreement  that  he  shall  hold  the  policy  as 
security,  and  the  policy  is  canceled  by  the  insurer  before 
he  has  been  repaid,  and  he  collects  the  return  premium  and 
gives  the  insured  credit  for  the  amount.^^'  Sometimes  poli- 
cies are  so  expressed  as  to  require  the  return  of  the  un- 
earned premium  on  cancellation  only  when  the  premium 
has  been  "actually  paid."  But  this  provision  is  met  when 
the  premium  has  been  paid  in  money  to  the  insurance  com- 
pany by  the  agent  who  wrote  or  procured  the  insurance, 
though  he  himself  has  taken  the  assured's  note  for  the 
amount  or  given  him  credit  for  it.^^*  And  a  renewal  of  an 
insurance  policy  may  be  canceled  without  the  return  of  any 
premium  where  none  was  paid  for  the  renewal. ^^°  But 
tender  of  a  return  of  unearned  premiums  under  a  fire  policy, 
after  a  loss,  cannot  be  relied  on  under  a  provision  entitling 
the  insurer  to  cancel  the  policy  on  written  notice  and  re- 
turn of  the  unearned  premium. ^^''  The  proportion  of  the 
premium  which  is  to  be  returned  on  the  cancellation  of  the 
policy  is  usually  specified  in  the  policy  itself.  But  in  the 
absence  of  any  stipulation  or  contract  on  the  subject,  the 
premium  is  to  be  divided  pro  rata,  that  is  to  say,  that  por- 
tion of  the  premium  is  to  be  returned  which  bears  the  same 
ratio  to  the  whole  amount  of  the  premium  which  the  un- 

126  Hillock  V.  Traders'  Ins.  Co.,  54  Mich.  531,  20  N.  W.  571; 
Peterson  v.  Herber,  75  Minn.  133,  77  N.  W.  -118 ;  Ackerson  v.  Svea 
Assur.  Co.,  75  Minn.  135,  77  N.  W.  419. 

12T  Miller  v.  Home  Ins.  Co.,  71  N.  J.  Law,  175,  58  Atl.  98. 

128  Buckley  v.  Citizens'  Ins.  Co.,  112  App.  Div.  451,  98  N.  T.  Supp. 
622;  Phoenix  Assur.  Co.  v.  Munger  Improved  Cotton  Machine  Mfg. 
Co.,  92  Tex.  297,  49  S.  W.  222 ;  Leader  Realty  Co.  v.  Markham,  163 
Mo.  App.  314,  143  S.  W.  1104. 

129  Gruen  v.  Standard  Life  &  Accident  Ins.  Co.,  169  Mo.  App.  161, 
152  S.  W.  407. 

130  Bard  v.  Fireman's  Ins.  Co.,  108  Me.  506,  81  Atl.  870. 

Black  Resc. — 74 
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expired  remainder  of  the  term  specified  in  the  policy  bears 
to  the  whole  of  the  term.^^^ 

§  484.  Delivery  of  Policy  for  Cancellation. — Where  an 
insurance  company  has  taken  all  the  steps  necessary  to  a 
valid  exercise  of  its  reserved  right  to  cancel  a  policy,  the 
policy  is  functus  officio  and  the  company  is  entitled  to  de- 
mand its  surrender.  But  even  though  it  remains  out- 
standing, it  ceases  to  impose  any  enforceable  liability  on 
the  company.  Thus,  where  a  fire  policy  provided  that  it 
might  be  canceled  by  the  company  on  five  days'  notice  and 
the  return  of  the  unearned  portion  of  the  premium,  and  no- 
tice of  cancellation  was  duly  given  by  the  company  and  ac- 
cepted by  the  insured,  and  he  agreed  that  the  unearned  por- 
tion of  the  premium,  instead  of  being  paid  directly  to  him, 
should  be  applied  on  other  policies  to  be  issued  by  the  in- 
surance agents,  it  was  held  that  the  liability  of  the  com- 
pany was  at  an  end,  although  the  policy,  which  was  sent 
for,  was  not  actually  surrendered  until  eleven  days  later 
and  after  a  loss  by  fire.^^-  But  the  act  of  the  company's 
agent  in  canceling  the  policy  on  his  books,  without  notify- 
ing the  assured,  will  not  effect  a  cancellation  in  such  sense 
as  to  release  the  company  from  liability  upon  the  surren- 
der of  the  policy,  and  acceptance  of  a  substituted  policy, 
after  a  loss  has  occurred. ^^^  But  where  the  company's 
agent  is  positively  directed  by  the  company  to  cancel  and 
tak-e  up  a  policy,  he  has  no  power  to  couple  its  surrender 
with  a  condition,  as,  that  he  shall  get  for  the  insured  a 
policy  in  another  company,  and  its  delivery  to  him  for  can- 
cellation on  that  condition  is  none  the  less  an  absolute  sur- 
render for  cancellation.^^* 

131  Hanford  v.  Toledo  Fire  &  Marine  Ins.  Co.,  71  "tt'ash.  240,  128 
Pac.  2:;.-.. 

132  ('iiizens'  Ins.  Co.  v.  Henderson  Elevator  Co.,  27  Ky.  Law  Rep. 
151,  8-1  S.  W.  .580. 

133  Yoshimi  v.  Fidelity  Fire  Ins.  Co.,  09  App.  Div.  69,  91  N.  Y. 
Supp.  .393. 

134  Miller  v.  Fireman's  Ins.  Co.,  54  W.  Va.  .344,  4(5  S.  E.  181.  And 
see  Faulkner  v.  Mancliester  Fire  Assur.  Co.,  171  Mass.  349,  50  N. 
B.  529. 
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§  485.  Acts  Constituting  Cancellation. — The  withdraw- 
al of  a  policy  of  insurance  by  the  company  before  it  has 
gone  into  effect  is  not  a  "cancellation"  of  it  within  the  re- 
quirement of  the  policy  as  to  giving  notice  of  cancella- 
tion.^^^  Moreover,  all  provisions  and  requirements  as  to 
the  manner  in  which  a  cancellation  shall  be  effected,  or  the 
terms  upon  which  it  may  be  had,  may  be  waived  by  the 
parties,  and  an  effective  cancellation  brought  about  by  their 
agreement,  provided  there  is  a  distinct  understanding  and 
an  unqualified  acceptance  on  both  sides,^^"  or  at  least 
such  conduct  on  the  one  side  as  plainly  shows  an  acqui- 
escence in  a  cancellation  desired  and  proposed  on  the  oth- 
er.^'^  And  circumstances  may  arise  which  will  impose  an 
estoppel  on  one  of  the  parties  to  deny  that  the  policy  has 
been  canceled.  But  a  contention  by  the  assured  that  the 
policy  has  not  been  renewed,  and  that  therefore  he  does  not 
owe  the  premium,  does  not  have  the  effect  of  canceling- 
it."« 

But  if  the  cancellation  is  attempted  to  be  made  under 
and  in  accordance  with  a  right  reserved  in  the  policy,  all 
the  terms  and  conditions  prescribed  must  be  exactly  com- 
plied -vjrithj^^^  and  there  must  be  an  actual  cancellation,  or 
the  taking  of  all  the  steps  necessary  to  effect  it,  and  not  a 
mere  unexecuted  intention  on  the  part  of  the  insurer  to 
cancel.^*"  The  first  and  most  important  of  these  steps  is 
the  giving  of  notice  of  cancellation  to  the  insured.  Where 
this  is  provided  for  in  the  policy,  no  cancellation  can  be 


13  5  Walrath  v.  Hanover  Fire  Ins.  Co.,  139  App.  Dlv.  407,  124  N.  T. 
Supp.  54. 

136  Ohio  Farmers'  Ins.  Co.  v.  Hunter,  38  Ind.  App.  11,  77  N.  B. 
951;  Home  Ins.  Co.  v.  Chattahoochee  Lumber  Co.,  120  Ga.  334,  55 
S.  E.  11;  Warfleld-Pratt-Howell  Co.  v.  AMlliamson,  233  111.  487,  84 
N.  E.  706. 

137  German  Mut  Fire  Ins.  Co.  v.  Weikel,  153  Ky.  288,  155  S.  W. 
373. 

138  Tucker  v.  Dairy  Mut.  Ins.  Co.,  116  Iowa,  37,  89  N.  W.  37. 

138  Commercial  Union  Fire  Ins.  Co.  v.  King,  108  Ark.  130,  156  S. 
W.  445.  But  see  Mendenhall  v.  Farmers'  Ins.  Co.  (Ind.)  110  N. 
E.  60. 

140  Chrlsman  &  Sawyer  Banking  Co.  v.  Hartford  Fire  Ins.  Co.,  75 
Mo.  App.  810. 
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effected  without  proper  notice  or  a  proper  waiver  of  it.^** 
And  the  notice  must  be  given  to  the  insured  or  to  some  one 
authorized  to  receive  it  for  liim.  Notice  from  the  company 
to  its  agent  is  not  the  notice  intended  by  the  policy ;  and 
the  receipt  by  the  agent  of  a  telegram  directing  him  to  can- 
cel a  certain  policy  has  no  effect  on  the  rights  of  the  per- 
son insured  thereby,  affirmative  action  on  the  part  of  the 
agent  being  necessary,  in  the  way  of  giving  notice,  tender- 
ing a  return  of  the  premium,  or  whatever  else  is  requir- 
ed.^^^  The  notice  must  be  distinct  and  unequivocal.^*'  A 
notice  which  states  that  "we  shall  cancel  the  policy"  is 
not  of  this  character  and  does  not  effect  a  cancellation.^^* 
And  where  the  company  wrote  to  the  assured,  informing 
him  that  unless  he  would  consent  to  reduce  the  amount 
of  the  policy  it  would  be  considered  canceled,  it  was  held 
that  the  letter  was  not  effective  as  a  cancellation  of  the 
policy. ^*°  Further,  the  notice  should  not  ordinarily  be 
coupled  with  any  condition.  But  where  the  premium  has 
not  been  paid,  it  is  not  objectionable  to  notify  the  insured 
that  if  the  premium  is  not  paid  by  a  certain  time  the  policy 
will  stand  canceled  without  further  notice ;  and  where  this 
is  done,  and  no  payment  is  made,  and  the  company  directs 
its  agent  to  cancel  the  policy  on  his  books,  there  is  a  can- 
cellation in  fact.^*"  While,  as  already  stated,  the  actual 
surrender  of  the  policy  is  not  necessary  to  complete  a  can- 
cellation of  it  if  the  requisite  notice  has  been  given  and  the 
other  required  steps  taken,  yet  if  the  notice  has  been  omit- 
ted or  informally  given,  the  defect  will  be  waived,  and  a 
cancellation  completed  by  the  voluntary  surrender  of  the 
policy  by  the  assured  on  request,  or  by  his  promise  to  sur- 


141  iEtna  Ins.  Co.  v.  Renno,  93  Miss.  594,  46  South.  947;  American 
Glove  Co.  V.  Pennsylvania  Fire  Ins.  Co.,  15  Cal.  App.  77,  113  Tac. 
688. 

142  Firemen's  Fund  Ins.  Co.  v.  Hellner,  159  Ala.  447,  49  South. 
297,  17  Ann.  Cas.  793. 

143 1'uyne  V.  Insurance  Co.  of  North  America,  170  Mo.  App.  85,  156 
S.  W.  52. 

i44McNel]is  V.  ^tna  Ins.  Co.,  176  111.  App.  575. 

146  Van  Tassel  v.  Greenwich  Ins.  Co.,  151  N.  T.  130,  45  N.  B.  365. 

14  8  Ralston  v.  Royal  Ins.  Co  ,  79  Wash.  557.  110  Pa  p.  552.  But  see 
Lyman  v.  State  Mut.  Fire  Ins.  Co.,  14  Allen  (Mass.)  329. 
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render  it  for  cancellation,^^''  but  not,  it  appears,  where  he 
refuses  to  surrender  the  policy  on  demand,  though  a  re- 
turn of  the  premium  is  tendered,^^^  and  not  where  the  agent 
of  the  insurer  obtains  possession  of  the  policy  from  a  mere 
custodian  of  it  or  from  a  person  having  manual  possession 
of  it  but  not  representing  the  owner  in  any  such  way  as  to 
be  entitled  to  deliver  up  the  policy/'"  Further,  if  the  pol- 
icy is  surrendered,  it  must  be  surrendered  for  the  purpose 
of  being  canceled  and  for  no  other  purpose.  Thus,  the 
fact  that  the  policy  is  returned  to  the  company  or  its  agent 
for  the  purpose  of  correcting  errors  in  it  or  changing  the 
name  of  the  insured  or  otherwise  altering  its  terms  does 
not  eiifect  or  authorize  a  cancellation  of  it,^^''  nor  does  the 
act  of  the  insured  in  placing  it  in  the  hands  of  the  agent 
under  a  promise  of  the  latter  that  it  shall  not  be  canceled 
until  another  policy  of  equal  value  shall  be  substituted  for 
it.^"^  And  generally,  the  fact  that  the  agent  procures  a 
new  policy  in  a  different  company  for  the  assured,  covering 
the  same  property  in  the  same  amount,  does  not  terminate 
the  liability  of  the  company  under  the  old  policy,  unless 
it  is  shown  that  the  insured  consented  to  the  cancellation  of 
it  and  to  the  substitution  of  the  new  policy.^^^  But  where, 
a  loss  having  occurred,  he  makes  a  claim  under  the  sub- 
stituted policy  and  collects  money  thereon,  this  shows  his 


147  Citizens'  Ins.  Co.  v.  Henderson  Elevator  Co.,  29  Ky.  Law  Rep. 
976,  96  S.  W.  601;  Wygal  v.  Georgia  Home  Ins.  Co.,  148  Ky.  674,  147 
S.  W.  394;   Miller  v.  Fireman's  Ins.  Co.,  54  W.  Va.  344,  46  S.  E.  181. 

148  John  R.  Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95  Wis. 
226,  70  N.  W.  84,  37  L.  R.  A.  131. 

149  Taylor  v.  Glens  Palls  Ins.  Co.,  44  Fla.  273,  32  South.  887;  Ed- 
wards V.  Sun  Ins.  Co.,  101  Mo.  App.  45,  73  S.  W.  886.  The  father 
and  mother  of  a  minor,  as  guardians  by  nature,  are  not  entitled  to 
consent  to  the  cancellation  of  a  policy  in  his  favor,  before  any  for- 
feiture for  nonpayment  of  premiums.  Burke  v.  Prudential  Ins.  Co., 
221  Mass.  253,  108  N.  E.  1069. 

150  Krause  v.  Equitable  Life  Assur.  Soc,  105  Mich.  329,  63  N.  W. 
440 ;   Baldwin  v.  Pennsylvania  Fire  Ins.  Co.,  206  Pa.  248,  55  Atl.  970. 

151  Edwards  v.  Sun  Ins.  Co.,  101  Mo.  App.  45,  73  S.  W.  886; 
Hickey  v.  Hartford  Fire  Ins.  Co.,  15  App.  Div.  224,  44  N.  Y.  Supp. 
191. 

152  Scheel  v.  German- American  Ins.  Co.,  228  Pa.  44,  76  Atl.  507; 
Hicks  v.  Grimley,  213  N.  Y.  447,  107  N.  E.  1037 ;  Lampasas  Hotel  & 
Park  Co.  v.  Home  Ins.  Co.,  17  Tex.  Civ.  App.  615,  43  S.  W.  1081. 
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consent  to  the  cancellation  of  the  old  policy,  though  it  still 
remains  in  his  possession.'^"'' 

It  is  also  necessary  for  the  insurer,  desiring  a  cancella- 
tion, to  pay  or  tender  to  the  insured  the  unearned  portion 
of  the  premium.  Where  this  repayment  is  required  to  be 
made  ''on  surrender  of  the  policy,"  it  is  held  to  be  suffi- 
cient to  advise  the  insured  that  the  amount  due  will  be  paid 
or  remitted  to  him  on  receipt  of  the  policy.'^*  But  if  he 
voluntarily  surrenders  the  policy  on  receiving  the  notice  of 
cancellation,  without  receiving  any  payment  or  tender  of 
the  amount  due  him,  the  cancellation  is  effective,  since  he 
may  and  does  in  this  way  waive  his  right  to  treat  the  pol- 
icy as  still  in  force  until  payment. ^'^  So,  although  he 
has  a  right  to  require  payment  in  money,  the  cancellation 
is  effected,  so  far  as  concerns  this  requirement,  if  he  ac- 
cepts a  check  and  retains  it  until  after  a  loss,  without  ob- 
jecting and  without  demanding  payment  in  actual  mon- 
ey.'^" Where  the  premium  has  not  been  paid,  there  is  of 
course  nothing  to  return  to  the  assured,  and  the  insurer 
may  cancel  on  notice,  and  does  not  treat  the  policy  as  still 
in  force  by  demanding  so  much  of  the  stipulated  premium 
as  will  co\'er  the  cost  of  the  insurance  up  to  the  time  of 
cancellation. ^^^ 

§  486.  Validity  of  Cancellation. — To  the  validity  of  a 
cancellation  of  an  insurance  policy  at  the  instance  of  the 
insurer,  without  the  express  or  implied  consent  of  the  in- 
sured, it  is  essential  that  there  should  be  a  strict  compliance 
with  all  the  provisions  and  conditions  of  the  policy  with 
reference  to  cancellation,  unless  such  compliance  is  waiv- 
ed.'^^    But  an  immediate  cancellation  may  be  effected,  with- 


153  White  V.  Insurance  Co.  of  New  York  (C.  C.)  93  Fed.  161. 

154  Hamburg-Bremen  Fire  Ins.  Co.  v.  Browjilnc;,  Kf  Va.  NOO,  48  S. 
B.  2;  Webb  v.  Granite  State  Fire  Ins.  Co.,  164  Mich.  139,  129  N. 
W.  19. 

166  Buckley  v.  Citizens'  Ins.  Co.,  188  N.  Y.  399,  81  N.  E.  165,  13 
L.  R.  A.  (N.  S.)  880. 

150  Phoenix  Ins.  Co.  v.  Hunter,  95  Miss.  754,  49  Soutli.  740. 

15  7  O'Connell  v.  Fidelity  &  Casualty  Co.,  87  App.  Div.  306,  84  N. 
Y.  Supii.  315. 

158  Northern  Pine  Grating  Co.  v.  Liverpool  &  London  &  Globe 
Ins.  Co.,  143  Wis.  4:J3,  128  N.  W.  70. 
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out  giving  the  required  notice  or  without  observing  the 
other  conditions,  by  the  mutual  consent  of  the  parties, 
which  may  be  shown  by  their  acts  and  conduct/''^  Such 
consent  may  also  be  given  for  either  party  by  liis  author- 
ized agent,  but  the  agent  of  the  insurance  company  can- 
not give  a  consent  or  waiver  for  the  assured,  nor  vice 
versa. ^'"'  Where  the  insured  is  a  corporation,  its  consent  to 
a  cancellation  of  the  policy  may  probably  be  given  by  any 
of  its  principal  officers.  But  in  a  case  where  a  proposition 
for  the  cancellation  of  the  policy  was  made  by  the  insurer, 
and  was  accepted  in  a  letter  sent  by  an  officer  of  the  insured 
corporation,  but  the  letter  was  not  sent  until  after  a  loss 
by  fire  had  occurred,  it  was  held  that  no  officer  of  the  cor- 
poration would  then  have  any  implied  authority  to  accept 
the  proposal  for  cancellation  and  thereby  defeat  any  right 
of  indemnity  which  had  accrued  to  the  insured. ^"^  The 
validity  of  a  cancellation  may  also  be  impeached  by  show- 
ing that  the  consent  thereto  of  the  insured  was  procured  by 
misrepresentations  on  the  part  of  the  insurance  company's 
agent,^°^  but  not  on  account  of  misrepresentations  or  mis- 
take on  the  part  of  an  agent  or  broker  employed  by  the  as- 
sured to  procure  the  insurance,  and  who  was  not  the  agent 
of  the  company  writing  it.^"''  Mistake  is  also  a  ground  for 
impeaching  or  avoiding  a  cancellation,  but  it  must  be  a 
mutual  or  common  mistake,  and  not  a  mistake  on  one  side 
only.  Thus,  where  one  procured  a  policy  of  fire  insur- 
ance on  certain  property,  the  location  of  which  was  in- 
correctly stated  in  the  policy,  and,  on  discovering  the  er- 
ror, applied  for  and  obtained  another  policy  in  the  same 
company  in  the  same  amount,  correctly  describing  the  prop- 
erty, and  then  sent  in  one  of  the  policies  for  cancellation, 
supposing  it  to  be  the  first  and  incorrect  policy,  whereas, 

169  Home  Ins.  Co.  v.  Chattahoochee  I/umber  Co.,  126  Ga.  334,  55 
S.  B.  11 ;  Springfield  Fire  &  Marine  Ins.  Co.  v.  Jenkins,  9  Ky.  Law 
Eep.  932;   Bard  v.  Fireman's  Ins.  Co.,  108  Me.  506,  81  Atl.  870. 

160  O'Neill  V.  Northern  Assur.  Co.,  145  Mich.  516,  108  N.  W.  996. 

161  Home  Ins.  Co.  v.  Chattahoochee  Lumber  Co.,  126  Ga.  334,  55 
S.  E.  11. 

162  Glens  Falls  Ins.  Co.  v.  Walker  (Tex.  Civ.  App.)  166  S.  W.  122. 

163  Parker  &  Young  Mfg.  Co.  v.  Exchange  Fire  Ins.  Co.,  166  Mass. 
484,  44  N.  E.  614. 
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by  his  mistake,  it  was  the  second  policy  which  was  sur- 
rendered, and  it  was  duly  canceled,  and  a  loss  occurred,  it 
was  held  that  there  could  be  no  recovery  in  an  action  on 
the  policy  remaining  in  the  owner's  hands,  since  the  mis- 
take had  been  wholly  his.^^*  But  an  insurer  cannot  re- 
lieve himself  from  liability  for  a  loss  already  incurred  by 
inducing  the  insured  to  receive  the  policy  of  another  com- 
pany issued  without  authority  and  afit'ording  no  indem- 
nity.""' 

§  487.  Ratification  of  Invalid  Cancellation. — Though 
the  cancellation  of  an  insurance  policy  may  have -been  un- 
authorized, invalid  for  lack  of  compliance  with  the  require- 
ments of  the  policy,  or  even  fraudulent,  it  may  nevertheless 
be  ratified  by  the  assured  if  he  acquiesces  in  it  and  consents 
to  it  with  full  knowledge  of  all  the  facts  affecting  his 
rights."'"'  Thus,  the  beneficiary  in  a  life  insurance  policy 
is  estopped  from  asserting  any  rights  under  the  policy 
where,  with  full  knowledge,  he  has  acquiesced  in  acts  and 
conduct  of  the  insured  and  the  insurer  amounting  to  an 
agreement  for  its  cancellation."''  But  the  mere  silence  of 
the  insured,  for  a  short  time,  after  receiving  notice  of  can- 
cellation of  his  policy  does  not  operate  as  a  recognition  of 
the  cancellation  where  the  same  is  not  made  pursuant  to  the 
terms  of  the  policy.""^  Nor  is  acquiescence  in  an  invalid 
cancellation  shown  by  the  fact  of  his  commencing  an  action 
on  another  policy,  obtained  for  him  by  one  acting  initially 
without  authority  as  a  substitute  for  the  policy  so  sought 
to  be  canceled."""  And  the  mere  failure  of  a  member  of  an 
assessment  insurance  company  to  seek  reinstatement  after 
a  void  expulsion  does  not  operate  to  ratify  the  illegal  for- 
feiture of  his  certificate,  especially  where  the  association 
has  sustained  no  injury  by  his  conduct,  but  has  the  money 

184  Blrnstein  v.  Stuyvesant  Ins.  Co.,  83  App.  Dlv.  436,  82  N.  Y. 
Supp.  140. 

i(5r,  Waterloo  Lumber  Co.  v.  Des  Moines  Ins.  Co.,  158  Iowa,  563, 
138  N.  W.  504,  51  L.  R.  A.  (N.  S.)  539. 

i66Finley  v.  New  Brunswick  Fire  Ins.  Co.  (C.  C.)  193  Fed.  195; 
Larsen  v.  Tliuringia  Ameiican  Ins.  Co.,  208  111.  166,  70  N.  E.  31. 

16T  Missouri  State  Life  Ins.  Co.  v.  Hill,  109  Ark.  17,  159  S.  W.  31. 

168  Hartford  Fire  Ins.  Co.  v.  Tewes,  V.',2  111.  App.  321. 

160  Hartford  Fire  Ins.  Co.  v.  Tewes,  132  111.  App.  321. 
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in  hand  to  discharge  any  assessments  for  which  he  was 
liable.^''"  Further,  if  consent  to  an  invalid  cancellation  can 
be  given,  it  must  be  by  the  assured  himself,  and  not  by  the 
agent  of  the  insurance  company,  who  happens  to  have  the 
policy  in  his  possession  as  bailee  of  the  owner.^'^  After  a 
loss  by  fire  has  occurred,  so  that  a  contingent  liability  on 
the  part  of  the  insurer  has  become  converted  into  a  fixed 
liability,  acquiescence  of  the  assured  in  an  attempted  but 
invalid  cancellation  of  the  policy  cannot  be  made  out  from 
the  mere  fact  of  his  accepting  a  tender  of  the  sum  which  he 
had  paid  as  a  premium, ^^^  nor  from  the  fact  that  he  signs 
a  statement  to  the  effect  that  he  has  no  insurance  with  a 
particular  company,  where  he  signs  the  same  at  the  in- 
stance of  an  agent  of  that  company,  and  without  full  knowl- 
edge of  the  facts  as  to  a  previous  fraudulent  and  unauthor- 
ized cancellation  of  the  policy. ^^^ 

§  488.  Evidence  of  Cancellation. — The  party  alleging  the 
cancellation  of  an  insurance  policy,  where  the  fact  is  put 
in  issue,  must  sustain  the  burden  of  proving  it.^'*  Thus, 
if  the  alleged  cancellation  of  the  policy  was  at  the  instance 
of  the  insurance  company,  it  must  sustain  the  burden  of 
proving  the  delivery  of  a  letter  giving  notice  of  the  can- 
cellation,^^°  and  of  the  authority  of  an  alleged  agent  of  the 
company  by  whom  the  notice  of  cancellation  was  served. ^'^ 
So,  if  the  policy  required  ten  days'  notice  of  a  proposed 
cancellation,  which  notice  was  not  given,  the  burden  is  on 
the  insurer  to  show  a  waiver  of  this  condition  by  the  assur- 

17  0  Purdy  v.  Bankers'  Life  Ass'n,  101  Mo.  App.  91,  74  S.  W.  486. 

171  Taylor  v.  Insurance  Co.  of  North  America,  25  Okl.  92,  105  Pac. 
354,  138  Am.  St.  Rep.  906. 

172  Cassville  Roller  Mill  Co.  v.  iEtna  Ins.  Co.,  105  Mo.  App.  146, 
79  S.  W.  720;  Crawford  v.  Aachen  &  Munich  Fire  Ins.  Co.,  100  111. 
App.  454,  affirmed,  199  111.  367,  65  N.  B.  134. 

173  Peterson  v.  Hartford  Fire  Ins.  Co.,  Ill  111.  App.  466. 

174  National  Fire  Ins.  Co.  v.  Three  States  Lumber  Co.,  119  111.  App. 
67,  affirmed,  217  111.  115,  75  N.  E.  450,  108  Am.  St.  Rep.  239.  And 
see  New  York  Life  Ins.  Co.  v.  Mills,  51  Fla.  256,  41  South.  603; 
Empire  State  Surety  Co.  v.  Cameron,  110  Minn.  92,  124  N.  W.  442; 
Bradshaw  Bros.  &  Co.  v.  Fire  Ins.  Co.  of  County  of  Philadelphia, 
89  Minn.  334,  94  N.  W.  866. 

17  5  Commercial  Union  Fire  Ins.   Co.   v.  King,   108  Ark.   130,  156 
S.  W.  445. 
17  6  McNeills  V.  iEtna  Ins.  Co.,  176  111.  App.  575. 
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ed.^"'  Where  the  ground  of  cancellation  is  failure  to  pay 
the  premium,  the  fact  that  an  acknowledgment  of  pay- 
ment is  written  into  the  policy  will  not  estop  the  company 
from  proving  that  it  was  not  actually  paid.^'*  And  on  the 
other  hand,  it  is  competent  for  the  assured  to  show  that 
there  has  not  in  fact  been  any  surrender  or  cancellation  of 
the  policy,  by  proof  of  any  act  of  the  company,  or  of  any 
person  through  whom  the  cancellation  would  ordinarily  be 
effected,  inconsistent  with  such  cancellation.^'* 

§  489.  Operation  and  Effect  of  Cancellation. — Where  a 
policy  of  insurance  is  duly  and  legally  canceled,  all  liability 
of  the  insurer  under  it  comes  to  an  end,  and  there  can  be 
no  recovery  against  him  for  a  loss  subsequently  occurring 
on  behalf  of  the  assured,^*"  though  the  policy  was  not  for- 
mally and  physically  surrendered  until  after  the  loss,^'"-  or 
even  though  the  insurer  obtained  possession  of  the  policy 
through  fraudulent  misrepresentations.^^^  Whether  a  poli- 
cy once  effectively  canceled  by  notice,  surrender  of  the 
policy,  and  return  of  the  unearned  premium,  but  not  de- 
stroyed or  physically  mutilated  or  obliterated,  could  be  re- 
instated by  the  agreement  of  the  parties  and  continued  in 
effect  as  a  contract  between  them,  without  the  issuance  of 
a  new  policy,  is  a  question  which  does  not  appear  to  have 
been  determined,  though  it  is  a  general  rule  of  law  that 
a  contract  or  agreement  between  parties  for  the  rescission 
of  an  existing  contract  between  them  may  be  rescinded  by 
like  mutual  consent. ^"^  But  at  any  rate  it  has  been  held 
that  where  the  cancellation  of  a  policy  has  been  effected 
by  a  special  agent  of  the  insurance  company,  authorized 
for  that  purpose,  any  subsequent  arrangement  between 
him  and  the  insured  to  let  the  policy  stand  would  be  in- 
effective, as  it  would  be  a  new  discretionar)'  act  beyond 
the  power  of  a  special  agent. ^''■'     And  the  finality  of  a  can- 

1"  Rosen  v.  German  Alliance  Ins.  Co.,  lOr,  Me.  229,  70  Atl.  688. 
i^sllelbii;  v.  Citizens'  Ins.  Co.,  120  111.  Apr.  r,s. 

179  Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90  Jlicli.  112,  51  N.  W.  188. 

180  Smith  V.  Hartford  Fire  Ins.  Co.,  157  111.  App.  57. 

181  Stevenson  v.  Sun  Ins.  Office,  17  Cal.  App.  2S0,  119  Pac.  529. 
13  2  Pioneer  Life  Ins.  Co.  v.  Cox,  112  Ark.  582,  KJO  S.  W.  951. 
183  Supra,  §  357. 

181  Colonial  Assur.  Co.  v.  National  Fire  Ins.  Co.,  110  111.  App.  471. 
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cellation  is  not  affected  by  the  fact  that  the  company,  in 
instructing  its  agent  to  cancel,  made  some  reference  to  its 
willingness  to  issue  a  new  policy,  on  terms  favorable  to 
the  assured,  in  certain  contingencies.^*'  But  the  cancella- 
tion of  an  insurance  policy  has  no  effect  in  itself  on  any 
right  of  action  which  has  previously  accrued  under  the  pol- 
icy,^^'  and  the  assured  will  be  entitled  to  recover  the 
amount  of  loss  or  liability,  less  the  amount  of  the  premium 
earned  up  to  the  time  of  the  loss,  if  it  has  not  already  been 
paid.^''  A  policy  is  also  usually  canceled  on  settlement 
for  a  loss  occurring  under  it.  But  where  an  accident  pol- 
icy provided  alternate  indemnities  for  the  loss  of  sight  or 
for  continued  disability,  and  within  thirty  days  after  the 
accident  the  insured  sent  in  a  claim  for  continued  disabil- 
ity and  signed  a  release  discharging  the  policy,  and  with- 
in ninety  days,  as  stipulated  in  the  policy,  gave  notice 
of  loss  of  sight,  it  was  held  that  the  release  did  not  con- 
stitute a  bar  to  the  claim  for  loss  of  sight. ^^^ 

§  490.  Remedies  for  Wrongful  Cancellation. — If  a  life 
insurance  company  illegally  declares  the  cancellation  or 
forfeiture  of  one  of  its  policies,  and  refuses  to  accept  any 
further  premiums  from  the  assured,  he  has  a  choice  of 
several  remedies.  In  the  iirst  place,  he  may  maintain  a  bill 
in  equity  to  set  aside  or  annul  the  alleged  unlawful  cancel- 
lation and  to  reinstate  the  policy  or  declare  it  a  valid  and 
subsisting  contract. ^^^  In  the  next  place,  steadily  refusing 
to  acquiesce  in  the  alleged  cancellation,  he  may  tender  the 


185  Mosser  v.  Knights  Templars'  &  Masons'  Life  Indemnity  Co., 
115  Mich.  672,  74  N.  W.  230. 

186  Baker  v.  Citizens'  Mut.  Fire  Ins.  Co.,  51  Mich.  24.S,  16  N.  W. 
391. 

18T  American  Employers'  Liability  Ins.  Co.  v.  Fordyce,  62  Ark. 
562,  36  S.  W.  1051,  54  Am.  St.  Eep.  305. 

188  Cunningham  v.  Union  Casualty  &  Surety  Co.,  82  Mo.  App.  607. 

18  9  Metropolitan  Life  Ins.  Co.  r.  JlcCormick,  19  Ind.  App.  49,  4!.» 
N.  E.  44,  65  Am.  St.  Kep.  392 ;  Clark  v.  Equitable  Life  Assur.  Soc, 
76  Jliss.  22,  23  South.  453;  Smoot  v.  Bankers'  Life  Ass'n,  138  Mo. 
App.  4.38,  120  S.  W.  719;  Prichard' v.  Security  Mut.  Life  Ins.  Co., 
140  App.  Div.  879,  124  X.  Y.  Supp.  650 ;  Mincho  t.  Bankers'  Life  Ins. 
Co.,  124  App.  Div.  578,  109  N.  Y.  Supp.  179 ;  Kelly  v.  Security  Mut. 
Life  Ins.  Co.,  106  App.  Div.  352,  94  N.  Y.  Supp.  601.  But  compare 
Hayner  v.  American  Popular  Life  Ins.  Co.,  35  N.  Y.  Super.  Ct.  266. 
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amount  of  each  premium  as  it  becomes  due,  and  if  this 
is  continued  till  his  death,  the  full  amount  of  the  poHcy  may 
then  be  recovered  by  the  person  entitled  to  receive  it/*" 
Third,  according  to  some  of  some  of  the  authorities,  the 
Avrongful  refusal  of  a  life  insurance  company  to  receive 
premiums  on  a  policj'  which  are  due  by  its  terms  and  to 
continue  the  policy  in  force  is  a  breach  of  the  contract 
Wfhich  entitles  the  policy  holder  to  maintain  an  action  to 
recover  damages  therefor/"^  And  in  such  a  case  the  bene- 
ficiary may,  during  the  life  of  the  insured,  recover  the  value 
oi  the  policy  at  the  time  it  was  declared  forfeited. ^^^  In 
an  action  by  the  insured,  the  measure  of  damages  is  the 
damage  resulting  at  the  date  of  the  cancellation,  allowance 
being  made  for  insurance  already  had.^^'  It  is  said  that 
the  present  value  of  a  life  policy,  not  paid  up,  is  the  sum 
Avhich,  at  reasonable  compound  interest,  will  equal  the  face 
of  the  policy  at  the  end  of  the  period  of  life  expectancy  of 
the  insured,  less  the  premiums  becoming  due  during  that 
period,  with  similar  interest  thereon,  provided  the  insured  is 
insurable ;  and  if  he  is  not,  that  fact  may  be  shown,  so 
that  a  greater  premium  would  be  required  than  that  shown 
by  the  tables  of  life  insurance. '^**  In  the  case  of  a  paid-up 
policy,  the  fact  that  its  present  value  is  uncertain  and  difh- 
cult  to  ascertain  will  not  prevent  the  courts  from  deter- 
mining such  value  in  an  action  for  damages  for  its  wrong- 
ful cancellation  by  the  insurer. "^"^  A  variation  of  the 
same  rule  for  ascertaining  the  damages  recoverable  is  thus 
stated  by  some  of  the  decisions :    The  measure  of  damages 

180  Metropolitan  Life  Ins.  Co.  v.  ilcCormick,  19  Ind.  App.  49,  49 
N.  E.  44,  65  Am.  St.  Eep.  892. 

191  Micliaelsen  v.  Se<_urdty  Mut  Life  Ins.  Co.,  154  Fed.  356,  83 
0.  C.  A.  334,  12  Ann.  Cas.  37.  Contra,  Kelly  v.  Security  ilut.  Life 
Ins.  Co.,  186  N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661.  See  Clifford  v. 
Protective  Life  Ass'n,  36  Misc.  Rep.  12S7,  73  N.  Y.  Supp.  467. 

19  2  Merriclt  v.  Northwestern  Nat.  Life  Ins.  Co.,  124  Wis.  221,  102 
N.  W.  59:i,  109  Am.  St.  Rep.  931. 

i93Ebert  V.  Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  116,  8:! 
N.  W.  506,  834,  84  N.  "\Y.  4.-.7.  And  see  JI\itual  Life  Ins.  Co.  v. 
Allen,  212  111.  134,  72  N.  E.  200. 

194  Supreme  Lodge  Knights  of  Pythias  v.  Neeley  (Tex.  Civ.  App.) 
135  S.  \V.  1046. 

i»5  Palmer  v.  Mutual  Life  Ins.  Co.,  121  Minn.  395,  141  N.  W.  518, 
Ann.  Cas.  1014D,  160. 
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is  the  amount  of  the  policy,  less  the  cost  of  carrying  it  to 
maturity  had  it  remained  in  force,  all  the  amounts  enter- 
ing into  the  calculation  to  be  valued  on  a  six  per  cent  basis, 
as  of  the  date  of  cancellation. ^°°  Still  another  rule  is  that, 
if  the  insured  is  in  a  state  of  health  to  enable  him  to  procure 
other  insurance  of  like  nature  and  kind,  his  measure  of  dam- 
ages is  the  difference  between  the  cost  of  carrying  the 
insurance  which  he  has  and  the  cost  of  new  insurance  for 
the  same  amount  and  term,  with  the  addition,  in  case  his 
policy  has  an  investment  feature  or  entitles  him  to  ac- 
cumulations and  profits,  of  all  such  profits  or  accumula- 
tions.^"' 

In  such  an  action  against  an  insurance  company,  the 
financial  condition  of  the  insured,  with  reference  to  his  abil- 
ity to  continue  the  payment  of  premiums,  is  not  material,^"' 
nor  is  a  previous  intention  of  his  to  give  up  his  policy,  nor 
the  fact  that  he  took  out  other  insurance  in  lieu  of  that 
claimed  to  be  canceled.^""  Where  the  beneficiary  in  the 
policy  is  the  wife  of  the  insured,  it  is  not  necessary  for  her 
to  join  him  in  an  action  against  the  insurance  company  for 
damages  for  its  wrongful  act  in  forfeiting  the  policy. ^'"'  But 
in  any  case,  it  is  necessary  that  such  an  action  should  be 
brought  with  reasonable  promptness,  and  that  no  such  de- 
lay should  intervene  as  would  raise  an  estoppel  against  the 
plaintiff  on  the  ground  of  laches. ^"^ 

Although  the  policy  has  neither  been  canceled  nor  for- 
feited yet  if  it  has  been  absolutely  repudiated  by  the  insurer, 
this  is  such  a  breach  of  contract  as  will  give  the  insured 
an  immediate  right  of  action.  And  it  has  been  held  that 
where  an  insurance  company  assigns  all  its  policies  and 

196  Mutual  Resen-e  Fund  Ijife  Ass'n  v.  Ferrenbach,  144  Fed.  342, 
75  C.  C.  A.  304,  7  L.  R.  A.  (N.  S.)  1163;  Kelly  v.  Security  Mut, 
Life  Ins.  Co.,  106  App.  Div.  352,  94  N.  Y.  Supp.  601. 

i97Krebs  v.  Security  Trust  &  Life  Ins.  Co.  (C.  O.)  156  Fed.  294; 
Provident  Savings  Life  Assur.  Soe.  v.  Ellinger  (Tex.  Civ.  App.)  164 
S.  W.  1024. 

IKS  Mutual  Life  Ins.  Co.  v.  Allen,  212  111.  134,  72  N.  B.  200. 

199  Green  v.  Hartford  Life  Ins.  Co.,  139  N.  C.  309,  51  S.  E.  887,  1 
li.  R.  A.  (N.  S.)  623,  4  Ann.  Gas.  360. 

200  Merrick  v.  Northwestern  Nat.  Life  Ins.  Co.,  124  Wis.  221,  102 
N.  W.  593,  109  Am.  St.  Rep.  931. 

201  Tabor  v.  Michigan  Mut.  Life  Ins.  Co.,  44  Mich.  324,  6  N.  W.  830. 


§    491  RESCISSION   OF   CONTEACTS  1182 

transfers  all  its  assets  to  another  company,  and  either  goes 
out  of  business  or  becomes  consolidated  with  such  other 
company,  in  either  case  shifting  to  the  new  company  its 
obligation  to  the  insured,  and  placing  it  beyond  its  own 
power  to  perform  such  obligation,  except  in  so  far  as  it 
can  compel  performance  by  such  other  company,  there  is 
a  breach  of  its  contract  entitling  the  insured  to  a  recovery 
of  damages,  and  the  fact  that  the  assignee  is  solvent  and 
able  and  willing  to  carry  out  the  original  contract  does  not 
prevent  a  breach.-"^  But  in  a  case  in  Virginia,  it  was  alleged 
that  the  defendant,  a  mutual  insurance  company,  had  given 
the  assured  notice  that  it  would  declare  his  policy  forfeit- 
ed if  a  certain  assessment,  alleged  by  him  to  be  illegal,  was 
not  paid  by  a  certain  time ;  that  there  was  an  attempt  by 
the  company  to  coerce  out  of  the  assessment  class  all  the 
young  and  good  risks,  thus  leaving  the  burdens  of  the 
assessment  class  on  those  least  able  to  bear  them ;  and 
that  there  had  been  a  fraudulent  misappropriation  by  the 
officers  of  the  company  of  large  sums  belonging  to  it  as 
trustee  ot  its  members,  and  that  they  had  made  assessments 
in  bad  faith,  and  not  to  meet  expenses,  but  to  compel  pol- 
icy holders  above  a  certain  age  to  abandon  their  policies. 
But  it  was  held  that  none  of  these  acts  constituted  such  an 
absolute  repudiation  of  the  policy  as  would  justify  an  ac- 
tion by  the  insured,  and  that,  at  any  rate,  an  action  will 
not  lie  for  an  anticipatory  breach  of  a  policy  before  the 
death  of  the  insured. ^"^ 

§  491.  Surrender  of  Policy  by  Insured. — Fire  insurance 
policies  commonly  contain  a  provision  for  cancellation, 
at  the  instance  and  request  of  the  assured,  on  his  surren- 
dering the  policy,  the  company  in  that  ca^e  retaining,  out 
of  the  premium  paid,  the  cost  of  the  insurance  for  the  time 
the  policy  has  been  in  force  at  "customary  short  rates," 
that  is,  at  the  rate  which  would  be  charged  for  a  short- 

202  Washington  Life  Ins.  Co.  v.  Lovojoy  (Tex.  ( iy.  Aiip.)  149  S.  W. 
.•iOS;  AVolfe  v.  Wasliington  Life  Ins.  Co.,  63  Alisc.  Rep.  571,  118 
N,  Y.  Suiip.  590.  See  Provident  Savings  Life  Assur.  Soc.  v.  Ellinger 
(Tex.  Civ.  App.)  KU  S.  W.  1021. 

203  Lee  V.  Mutual  Reserve  Fund  Life  Ass'n,  97  Va.  160,  33  S.  E. 
556. 
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term  risk,  which  is  proportionally  greater  than  for  a  policy 
running  for  one  or  more  years.  Under  such  a  provision,  the 
assured  has  the  right  at  any  time  to  obtain  the  cancella- 
tion of  the  policy  by  simply  complying  with  the  provisions 
in  the  policy  itself,^"*  and  the  company  must  cancel  the 
policy  on  the  request  of  the  assured  or  his  legal  representa- 
tives.^'"' And  it  is  said  that  where  the  policy  was  issued  on 
an  application  containing  false  statements  fraudulently  in- 
serted therein  by  the  company's  agent,  it  is  the  duty  of  the 
insured,  on  discovering  the  fraud,  forthwith  to  disclose  the 
same  to  the  insurance  company  and  tender  the  policy  for 
cancellation.^"''  But  the  insured  is  not  entitled  to  surren- 
der the  policy  for  cancellation  until  he  has  paid  the  premium 
or  assessment,  as  the  case  may  be.^"^  And  a  request  for 
cancellation  of  a  policy  takes  effect  from  the  time  of  its 
receipt  by  the  insurer  with  tender  of  the  policy,^"^  and 
where  the  assured  merely  notifies  his  broker  to  cancel  a 
policy,  and  he  fails  to  do  so,  the  policy  remains  in  effect, 
since  the  insurance  company  must  be  notified  of  the  can- 
cellation in  order  to  make  it  effective. ^"^ 

As  to  the  authority  of  insurance  agents  and  brokers  to 
surrender  for  cancellation  policies  issued  to  their  principals, 
the  decisions  are  not  free  from  conflict.  But  in  the  first 
place,  it  is  clear  that  when  an  agent  has  authority,  either 
express  or  implied,  to  request  the  cancellation  of  an  insur- 
ance policy,  a  cancellation  by  the  company  on  his  demand 
is  valid, ^'■°  and  authority  to  cancel  a  policy  may  be  shown 
to  have  been  conferred  on  an  insurance  broker,  and,  when 
shown,  his  acts  or  agreements  in  that  behalf  will  be  im- 
puted to  and  will  bind  the  insured. ^^^     But  authority  grant- 

20  4  Burlington  Ins.  Co.  v.  McLeod,  34  Kan.  1S9,  8  Pac.  124. 

206  State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65  Neb.  34,  90  N.  W. 
997. 

20  6  Curry  v.  Stone  (Tex.  Civ.  App.)  92  S.  W.  263. 

20  7  Home  Ins.  Co.  v.  Hamilton,  143  Mo.  App.  237,  128  S.  W.  273; 
Backenstoe  v.  O'Neil,  18  Pa.  Super.  Ct.  55. 

20S  Farmers'  Mut.  Ins.  Co.  v.  Phoenix  Ins.  Co.,  65  Neb.  14,  90  N.  W. 
1000,  95  N.  W.  3. 

209  Morris  McGraw  Wooden  Ware  Co.  v.  German  Fire  Ins.  Co.,  126 
La.  32,  52  South.  183,  38  L.  R.  A.  (N.  S.)  614,  20  Ann.  Cas.  1229. 

210  Fowler  Cycle  Worlds  v.  Western  Ins.  Co.,  Ill  111.  App.  631. 

211  Stevenson  v.  Sun  Ins.  Office,  17  Cal.  App.  280,  119  Pac.  529. 
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ed  to  an  insurance  agent  or  broker  to  procure  a  specified  in- 
surance does  not  imply  any  authority  to  consent  to  a  can- 
cellation of  it  or  to  surrender  the  policy  for  cancellation, 
his  authority  terminating,  at  the  very  latest,  when  the  pol- 
icy is  delivered  to  his  principal. ^^^  If  he  still  retains  posses- 
sion of  the  policy,  the  question  is  more  difficult.  In  Michi- 
gan, it  is  held  that  if  the  insured  leaves  the  policy  in  the 
hands  of  his  agent,  thus  placing  it  in  the  latter's  power 
to  mislead  the  insurer  by  surrendering  the  policy,  and  the 
insurer  acts  in  good  faith  in  canceling  it,  the  insured  will 
be  bound  by  the  surrender  though  it  was  actually  without 
his  authority. ^^^  But  elsewhere  it  is  held  that  such  pos- 
session of  the  policy  by  the  agent  may  raise  a  presump- 
tion of  implied  authority  to  request  its  cancellation,  but 
that  this  presumption  is  rebutted  where,  at  the  time  the  re- 
quest for  cancellation  is  made,  the  insurance  company  is 
informed  that  he  has  ceased  to  be  the  agent  of  the  owner  of 
the  policy.^'-*  The  case  is  different,  again,  where  an  insur- 
ance broker  is  placed  in  general  control  of  the  insurance  on 
an  owner's  property,  with  authority  to  select  the  companies, 
apportion  the  total  insurance  among  them,  attend  to  re- 
newals, and  generally  to  keep  the  property  insured.  Such 
a  broker  is  a  general  agent  of  the  insured  and  has  authority 
to  request,  accept,  or  consent  to  the  cancellation  of  any 
of  the  policies  which  he  takes  out.^'^'*  And  if  a  person  re- 
siding in  one  state  employs  a  broker  doing  business  in 
another  state  to  attend  to  the  insurance  on  his  property  in 
the  latter  state,  knowing  that  there  is  a  local  custom  of 
insurance  agents  there  to  replace  policies  which  are  can- 
celed, he  will  be  considered  to  have  given  the  broker  im- 


2i2Buick  V.  Mechnnics'  Ins.  Co.,  103  Mleh.  75,  61  N.  W.  337;  In- 
terstate Fire  Ins.  Co.  v.  Nelson,  105  Miss.  437,  62  South.  425 ;  Amer- 
ican Fire  Ins.  Co.  v.  Minsker  Realty  Co.,  83  Misc.  Rep.  1,  144  N.  Y. 
Supp.  305;  Birnstein  v.  Stuyvesant  Ins.  Co.,  39  Misc.  Rep.  808,  81 
N.  Y.  Supp.  300. 

213  Kooistra  v.  Rockford  Ins.  Co.,  122  Mich.  626,  81  N.  W.  568. 

214  Fowler  Cycle  Works  v.  Western  Ins.  Co.,  Ill  111.  App.  631. 

215  Northern  Assur.  Co.  v.  J.  J.  Newman  Lumber  Co.,  10.5  Miss. 
688,  63  South.  209 ;  Nabors  v.  Commercial  Union  Assur.  Co.,  125  La. 
378,  51  South.  429.  But  see  .Tohn  R.  Davis  Lumber  Co.  v.  Home  Ins. 
Co.,  95  Wis.  542,  70  N.  W.  59. 
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plied  authority  to  demand  or  consent  to  the  cancellation  of 
any  given  policy. ^^* 

Where  a  policy  of  fire  insurance  names  the  owner  of  the 
property  as  the  assured,  but  contains  a  clause  providing 
that  the  loss,  if  any,  shall  be  payable  to  a  named  mortgagee 
as  his  interest  may  appear,  it  cannot  be  surrendered  for 
cancellation  by  the  mortgagee,  though  he  has  possession  of 
the  policy,  without  the  authorization  or  consent  of  the  as- 
sured.^^^ 

In  the  case  of  policies  of  life  insurance  the  rules  are  not 
essentially  different.  Such  a  policy  may  be  surrendered 
by  the  insured,  on  his  own  initiative,  if  it  is  so  provided  in 
the  policy  or  authorized  by  a  statute.^  ^'  But  the  company  is 
not  bound  by  an  agreement,  made  by  its  agent  without  the 
knowledge  or  consent  of  the  company,  to  return  the  pre- 
mium and  cancel  the  policy  on  the  failure  of  a  collateral 
negotiation.^^"  And  it  is  a  general  rule  that  no  disposi- 
tion of  a  life  policy  by  the  insured  is  valid,  as  against  a 
named  beneficiary,  unless  the  latter  consents  to  it  or  gives 
authority  for  it.  Hence  the  insured  in  such  a  policy  cannot 
defeat  or  divest  the  vested  interest  of  a  named  beneficiary 
by  surrendering  the  policy  for  cancellation,  unless  the  ben- 
eficiary joins  in  the  act  or  distinctly  authorizes  it  to  be 
done.^^"  This  rule  has  been  applied  in  a  case  where  the 
written  application  for  cancellation  bore  the  purported  sig- 
nature of  the  beneficiary,  which  was  forged  by  the  insur- 

216  Benedict  v.  Security  Ins.  Co.,  147  App.  Div.  810,  133  N.  T. 
Supp.  165. 

217  Continental  Ins.  Co.  v.  Parkes,  142  Ala.  650,  39  South.  201. 
But  compare  Lewis  v.  London  &  Lancashire  Fire  Ins.  Co.,  78  Misc. 
Rep.  176,  137  N.  Y.  Supp.  887. 

218  Gillen  v.  New  York  Life  Ins.  Co.,  178  Mo.  App.  89,  161  S.  W. 
667. 

219  Reed  v.  Philadelphia  Life  Ins.  Co.,  50  Pa.  Super.  Ct.  384. 

22  0  Mutual  Life  Ins.  Co.  v.  Allen,  212  111.  134,  72  N.  E.  200;  Law- 
rence V.  Penn  Mut.  Life  Ins.  Co.,  113  La.  87,  36  South.  898,  1  Ann. 
Cas.  965;  Duffy  v.  Metropolitan  Life  Ins.  Co.,  94  Me.  414,  47  Atl.  905; 
Blinn  v.  Dame,  207  Mass.  159,  93  N.  E.  601,  20  Ann.  Cas.  1184;  Rath- 
borne  V.  Hatch,  90  App.  Div.  161,  85  N.  Y.  Supp.  775;  D'Arcy  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  108  Tenn.  567,  69  S.  W.  768;  Ferguson  v. 
Phoenix  Mut.  Life  Ins.  Co.,  84  Vt.  350,  79  AtL  997,  35  L.  R.  A.  (N.  S.) 
844. 
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ed.^^"-  It  has  been  held,  however,  that  where  the  policy  re- 
serves to  the  insured  the  right  to  change  the  beneficiary  at 
will,  no  person  named  as  beneficiary  can  acquire  any  vest- 
ed interest  before  the  death  of  the  assured,  and  consequent- 
ly the  policy  may  be  surrendered  and  canceled  by  mutual 
agreement  between  the  insured  and  the  company  without 
regarding  the  possible  interests  of  a  designated  benefi- 
ciary.^^^ 

§  492.     Acts  Constituting  Surrender  and  Acceptance. — 

The  provisions  of  a  policy  with  reference  to  its  surrender 
and  cancellation  at  the  instance  of  the  insured  should  be 
duly  observed,  but  it  is  competent  for  the  parties  to  waive 
a  strict  compliance  and  to  cancel  the  policy  by  agree- 
ment."-^ It  is  not  necessary  for  the  insured  to  give  any 
notice  of  his  intention  to  surrender  the  policy  for  cancella- 
tion.^^* All  that  is  required,  in  general,  is  that  he  should 
deliver  the  policy  to  the  insurance  company  or  its  author- 
ized agent,  with  an  explicit  statement  that  he  desires  it  to 
be  canceled  and  that  he  surrenders  it  for  that  purpose. -^^ 
But  where  a  member  of  a  mutual  fire  insurance  company 
desires  to  surrender  his  policy  and  withdraw,,  it  is  neces- 
sary that  he  should  first  pay  any  assessment  previously 
made  against  him.^^"  But  although  the  policy  holder  is 
entitled  to  a  return  of  the  unearned  portion  of  the  premium 
on  the  cancellation  of  the  policy,  the  payment  or  tender 
thereof  is  not  a  condition  precedent  to  the  cancellation  of 

22  1  Mutual  Ben.  Life  Ins.  Co.  v.  Willoughby,  0!>  Jliss.  98,  54  South. 
8.34,  Ann.  Cas.  igi-OD,  8.36. 

222  Hifks  v.  Northwestern  Mut.  Life  Ins.  Co.,  166  Iowa,  532,  147 
X.  W.  SS:;.  L.  R.  a.  19ir,A,  ,S72;  Eiiuitable  Life  Assur.  Soc.  v.  Stough, 
45  Ind.  App.  411,  89  N.  E.  612.  But  compare  Holder  v.  Prudential 
Ins.  Co..  77  S.  C.  209,  57  S.  E.  853. 

223  Xclson  V.  Fl-m  Property  Mut.  Ins.  Ass'n,  127  Iowa,  603,  103 
N.  W.  966. 

2-4  Insurance  Coa'.Tnissioner  v.  People's  Fire  Ins.  Co.,  68  N.  H.  51, 
44  Atl.  82. 

2-'i  Kuhlman  v.  Adkins,  180  111.  Apii.  611:  Nelson  v.  Farm  Prop- 
erty Mut.  Ins.  Ass'n,  127  Iowa,  603,  103  N.  W.  966 ;  Gorge  Hotel  Co. 
V.  Liverpool  &  London  &  Globe  Ins.  Co.,  122  App.  Div.  152,  106  N. 
T.  Supp.  732 ;  Equitable  Life  Assur.  Soc.  v.  Stough,  45  Ind.  App.  411, 
89  N.  B.  612. 

226  Nichol  V.  Murphy,  145  Mich.  424,  108  N.  W.  704. 
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the  policy  when  it  is  effected  on  his  own  request. ^^'^  De- 
livery of  the  policy  must  be  made  to  some  one  authorized 
by  the  insurance  company  to  act  for  it  in  such  a  matter,  and 
it  is  said  that  there  is  no  presumption  that  an  agent  au- 
thorized to  solicit  insurance  has  authority  to  cancel  poli- 
cies on  the  request  of  the  insured. ^^^  Such,  however,  is  the 
usual  custom  in  the  insurance  business.  But  a  delivery  for 
cancellation  cannot  be  effected  by  handing  the  policy  to  an 
agent  or  broker  who  was  merely  employed  by  the  assured 
himself  to  solicit  and  procure  the  insurance. ^^^  But  in  a 
case  where  the  holder  of  a  life  insurance  policy  lived  in 
Colorado  and  the  office  of  the  company  was  in  New  York,, 
and  he  offered  to  surrender  the  policy  by  delivering  it  to  a 
bank  in  Colorado,  subject  to  the  company's  order,  to  which 
no  specific  objection  was  made,  it  was  held  that  there  was- 
a  substantial  compliance  with  the  provisions  of  the  policy 
relative  to  surrender.^^"  So  also  it  is  held  that  the  mailing 
of  an  insurance  policy  with  the  obvious  purpose  of  its  can- 
cellation, and  the  receipt  thereof  by  the  agent  of  the  insur- 
ance company,  constitute  a  cancellation. ^^'^  And  where  one 
insured  under  a  tontine  form  of  life  policy,  upon  the  ma- 
turity of  the  tontine  period,  elected  which  one  of  the  sev- 
eral options  in  his  contract  he  would  accept,  and  sent  his 
acceptance  to  the  company  by  mail,  it  was  held  that  the 
contract  was  completed  when  the  acceptance  was  mailed, 
and  that  his  death  before  the  letter  was  received  by  the 
company  did  not  revoke  it.^^^ 

In  any  event,  however,  it  is  necessary  that  the  surrender 
of  the  policy  should  be  explicitly  stated  and  understood  to- 
be  for  the  purpose  of  cancellation.    A  pledge  of  a  life  policy 

227  Parsons  v.  Northwestern  Nat.  Ins.  Co.,  133  Iowa,  532,  110  N. 
W.  907. 

228  Phosnix  Ins.  Co.  v.  Radford,  4  Neb.  (Unof.)  232,  93  N.  W.  1000. 

229  Westchester  Fire  Ins.  Co.  v.  Gurian,  115  App.  Div.  610,  101  N. 
T.  Supp.  50 ;  Wicks  Bros.  v.  Scottish  Union  &  Nat.  Ins.  Co.,  107  Wis. 
606,  83  N.  W.  781. 

23  0  Manhattan  Life  Ins.  Co.  v.  Olmsted,  10  Kan.  App.  196,  63  Pac. 
279. 

231  Ikeller  v.  Hartford  Fire  Ins.  Co.,  24  Misc.  Kep.  186,  53  N.  Y. 
Supp.  323. 

2,32  Northwestern  Mut.  Life  Ins.  Co.  v.  Joseph,  31  Ky.  Law  Rep. 
714,  103  S.  W.  317,  12  L.  R.  A.  (N.  S.)  439. 
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by  the  insured  to  the  company  to  secure  a  loan  is  not  a  sur- 
render of  the  policy. ^^^  And  a  request  by  the  policy  hold- 
er to  mark  off  the  policy  from  the  books  (in  which  case  he 
would  not  have  to  pay  the  short-rate  premium)  is  a  differ- 
ent thing  from  a  request  to  cancel  the  policy  under  the 
terms  of  the  contract.  In  the  former  case,  the  company 
can  accept  or  reject  the  request,  but  in  the  latter  case  the 
request  cancels  the  contract  ipso  facto. ^'*  So,  where  a  par- 
tial loss  occurs,  and  is  adjusted  and  the  money  paid  over  to 
the  assured  and  receipted  for,  but  the  policy  has  yet  some 
months  to  run  and  is  not  physically  surrendered,  and  noth- 
ing is  said  about  surrendering  it,  it  continues  in  force,  not- 
withstanding that  the  receipt  is  expressed  to  be  in  full  sat- 
isfaction of  the  claim  for  loss  "under  my  policy,  which  is 
hereby  surrendered,"  as  the  words  quoted  will  be  held  to 
refer  to  the  claim  described  in  the  context,  rather  than  to 
the  policy  itself.^^^ 

§  493.  Validity  of  Surrender. — Where  the  surrender  of 
an  insurance  policy  by  the  insured  was  induced  by  fraud 
practised  upon  him  or  by  false  representations,  it  is  not 
binding,  but  may  be  vacated  or  set  aside. -^^  So  also,  an  in- 
sane person  cannot  make  a  valid  surrender  of  a  policy  of 
insurance  on  his  own  life.^^'^  And  to  bring  this  rule  into 
application,  it  is  not  necessary  that  his  reason  should  be  en- 
tirely subverted  or  his  condition  one  of  sheer  imbecility. 
The  acts  of  a  monomaniac  are  invalid  in  law,  in  so  far  as 
they  are  controlled  by,  or  are  the  product  of,  his  particular 
delusion.  So,  where  a  person  insured  in  a  life  policy,  though 
having  the  mental  capacity  to  know  the  nature  and  effect 


23  3  Gillen  v.  New  York  Life  Ins.  Ck).,  178  Mo.  App.  89,  161  S.  W. 
667. 

23*Boutwell  V.  Globe  &  Rutgers  Fire  Ins.  Co.,  193  N.  Y.  323,  85 
N.  E.  1087. 

2  35  Martin  v.  Manufacturers'  Accident  Indemnity  Co.,  151  N.  Y. 
94,  45  N.  E.  377. 

=  36  Peterson  v.  Hartford  Fire  Ins.  Co.,  Ill  111.  App.  466;  Gardner 
V.  Fidelity  Mut.  Life  Ass'n,  67  Minn.  207,  69  N.  W.  895. 

23  7  Hicks  V.  Northwestern  Mut.  Life  Ins.  Co.,  166  Iowa,  532,  147 
N.  W.  883,  L.  R.  A.  1915A,  872;  Nutter  v.  Des  Moines  Life  Ins.  Co., 
156  Iowa,  539,  136  N.  W.  891.  See  Franklin  Life  Ins.  Co.  v.  Mor- 
rell,  84  Ark.  511,  106  S.  W.  680. 
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of  his  contracts,  was  laboring  under  an  insane  delusion  that 
his  children  were  about  to  murder  him  for  the  sake  of  his 
insurance,  and  was  thereby  induced  to  surrender  his  pol- 
icies in  consideration  of  payment  of  the  surrender  value, 
it  was  held  that  such  surrender  was  voidable  after  his  death 
at  the  instance  of  his  personal  representatives. ^'^  It  is 
also  a  general  principle  that  one  insured  can  consent  to  the 
surrender  of  his  policy  either  directly  or  by  way  of  estop- 
pel.^^°  And  where  four  original  life  insurance  policies  had 
been  surrendered  by  the  insured  in  exchange  for  one  pol- 
icy to  cover  them  all,  which  stated  that  it  was  a  substitute 
for  such  policies,  and  it  had  been  so  treated  by  the  insured, 
and  the  beneficiary  treated  it  as  the  existing  insurance  by 
filing  her  proofs  of  loss  under  it,  it  was  held  that  she  could 
not  successfully  claim  that  the  original  policies  were  still  in 
force. ^^^  So,  where  the  policy  has  been  pledged  as  security 
for  a  loan  from  the  company,  and  the  lien  is  foreclosed,  and 
the  debt  paid  by  the  application  of  part  of  the  surrender 
value  of  the  policy,  and  the  balance  remitted  to  the  insured, 
the  settlement  is  binding,  provided  the  remittance  is  re- 
ceived and  accepted  by  the  insured,^^^  but  not  where  it  is 
sent  in  the  form  of  a  check,  which  is  never  received  by  the 
insured. ^*^ 

§  494.  Operation  and  Effect  of  Surrender. — The  uncon- 
ditional surrender  of  an  insurance  policy  for  the  purpose  of 
cancellation  operates  as  a  release  of  the  company  from  all 
further  liability  on  the  policy,  which  cannot  be  reinstated 
without  the  consent  of  the  company  unless  for  legally  suffi- 
cient cause,''*^  though  this  is  not  the  case  as  to  a  mortgagee 
to  whom  the  policy  is  made  payable  and  who  does  not  par- 

238  New  York  Life  Ins.  Co.  v.  Hagler  (Tex.  Civ.  App.)  169  S.  W. 
1064.  And  see,  supra,  §  266,  as  to  the  effect  of  monomania  on  the 
validity  of  contracts  in  general. 

23  9  Gillen  v.  New  York  Life  Ins.  Co.,  178  Mo.  App.  89,  161  S.  W. 
667. 

240  Milne  v.  Northwestern  Life  Assur.  Co.,  23  Misc.  Rep.  553,  52  N. 
Y.  Supp.  766. 

2"  Grice  v.  Illinois  Life  Ins.  Co.,  122  Ky.  572,  92  S.  W.  560,  121 
Am.  St.  Kep.  489. 

242  Burrid^e  v.  New  York  Life  Ins.  Co.,  211  Mo.  158,  109  S.  W.  560. 

24  3  Waterloo  Lumber  Co.  v.  Des  Moines  Ins.  Co.,  150  Iowa,  607, 
130  N.  W.  147. 
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ticipate  in  or  consent  to  the  surrender.^**  Unless  there  is 
something  in  the  policy  itself  or  in  the  local  statute  to  jus- 
tify it,  an  insurance  company  is  not  warranted  in  making 
a  charge  for  cancelling  a  policy  on  its  voluntary  surrender 
by  the  insured.-*'*  But  a  member  of  a  mutual  fire  insurance 
company  is  liable,  on  surrender  of  his  policy,  for  his  propor- 
tionate share  of  all  losses  and  expenses  sustained  by  the 
company  while  the  policy  was  in  force,  including  a  defi- 
ciency which  has  arisen  through  failure  to  collect  from  ir- 
responsible members  their  share  of  an  assessment  previ- 
ously made  to  meet  such  expenses  and  losses.^*"-  Where 
the  assured  takes  credit  for  the  unearned  premium  as  of 
the  day  when  he  surrenders  his  policy,  he  thereby  waives 
for  a  sufficient  consideration  his  right  to  five  days'  notice  of 
cancellation,  and  cannot  recover  though  a  loss  occurs  with- 
in the  five  days.^*'  The  fact  that  part  of  the  subscribers 
to  an  interindemnity  insurance  contract  surrender  their 
policies  does  not  vitiate  the  policies  of  the  remaining  mem- 
bers, though  the  withdrawals  may  reduce  the  membership 
below  the  number  required  by  the  agreement  of  associa- 
tion.2*8 

§  495.  Repayment  or  Recovery  on  Surrender. — Upon 
surrender  of  a  policy  of  fire  insurance  for  cancellation  at  the 
instance  of  the  assured,  he  is  entitled  to  receive  back  from 
the  company  a  proper  proportion  of  the  premium  which  he 
paid,  and  its  payment  or  tender  to  him  is  essential  to  a 
valid  cancellation.-*"  But  this  does  not  apply  where  the 
policy  was  forfeited  by  some  act  of  the  insured,"^"  as,  where 

244  Lee  V.  New  Hampshire  Fire  Ins.  Co.,  154  N.  0.  446,  70  S.  E. 
819. 

245  Penn  Mut.  Life  Ins.  Co.  v.  Baruett's  Adm'r,  30  Ky.  Law  Eep. 
434,  99  S.  W.  228. 

246  Peake  v.  Tule,  123  Mich.  675,  82  N.  "W.  514. 

2  47  Kelley  v.  .Etna  Ins.  Co.  (W.  Va.)  84  S.  E.  502.  See  Wicks  Bros. 
V.  Scottish  Union  &  National  Ins.  Co.,  107  Wis.  606,  83  N.  W.  7S1. 

248  Isaac  H.  Blanchard  Co.  v.  Haniblln,  162  Mo.  App.  242,  144  S. 
W.  880. 

240  Polemanakos  v.  Austin  Fire  Ins.  Co.  (Tex.  Civ.  App.)  160  S.  W. 
11.34. 

260  Senor  v.  Western  Millers'  Mut.  Fire  Ins.  Co.,  181  Mo.  104,  79 
S.  W.  687.  See  ^Etna  Life  Ins.  Co.  v.  American  Zinc,  Lead  &  Smelt- 
ing Co.,  169  Mo.  App.  550,  154  S.  W.  827. 
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new  insurance  was  taken  out  before  the  presentation  of  the 
first  policy  for  cancellation,  and  the  first  policy  contained 
a  clause  avoiding  it  in  case  of  additional  insurance.  Here 
there  can  be  no  recovery  for  unearned  premiums. ^°^  The 
rate  at  which  the  return  premium  is  to  be  calculated  is  that 
fixed  by  the  policy,  regardless  of  the  reason  for  its  termina- 
tion, and  the  fact  that  it  was  induced  by  the  insolvency  of 
the  company  is  held  in  some  states  not  to  change  the  rtile,^^^ 
although  in  New  York,  it  is  said  that  the  right  of  one  in- 
sured in  a  mutual  fire  insurance  company  to  a  return  of  the 
unearned  premium,  when  the  policy  is  canceled  at  his  re- 
quest, is  not  available  to  him  after  the  company  has  be- 
come insolvent  and  a  receiver  has  been  appointed.^"'  In 
Nebraska,  under  a  statute,  providing  for  the  repayment  of 
unearned  premiums  on  the  cancellation  of  a  policy,  the  com- 
mission actually  paid  to  the  agent  must  first  be  deducted, 
and  the  percentage  of  the  unearned  premium  should  be 
computed  on  the  remainder.^'*  But  if  this  rule  is  in  force 
elsewhere,  at  least  it  cannot  be  claimed  after  the  company 
has  become  insolvent.^'' ° 

In  the  case  of  a  life  insurance  policy,  the  insured  is  usu- 
ally entitled,  on  surrendering  it  for  cancellation,  to  receive 
its  "cash  surrender  value."  But  it  is  not  a  matter  of 
course  that  a  policy  should  have  any  surrender  value.  If  it 
has,  it  is  because  it  is  so  provided  in  the  policy  itself,  or  so 
ordered  by  a  local  statute,  or  recognized  by  a  general  and 
unvarying  custom  of  the  particular  company.  And  if  an 
action  to  recover  such  value  is  brought  against  a  company 
chartered  under  the  laws  of  another  state,  and  the  law  of 
that  state  is  relied  on  as  giving  to  policies  a  surrender 
value,  it  must  be  so  pleaded  and  proved.^^*    To  be  entitled 

261  Farmers'  Mut.  Ins.  Co.  v.  Phoenix  Ins.  Co.,  65  Neb.  14,  90  N.  W. 
1000,  95  N.  W.  3. 

252  in,surance  Commissioner  v.  People's  Fire  Ins.  Co.,  68  N.  H.  51, 
44  Atl.  82. 

253  Hammond  v.  Knox,  194  N.  T.  555,  87  N.  E.  1120. 

254  State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65  Neb.  34,  90  N.  W. 
997. 

26  6  T.  T.  Hay  &  Bro.  v.  Union  Fire  Ins.  Co.,  167  N.  C.  82,  83  S.  E. 
241,  Ann.  Cas.  1916A,  1129. 

256  Haskell  V.  Equitable  Life  Assur.  See,  181  Mass.  341,  63  N.  E. 
899;   Wilde  v.  Wilde,  209  Mass.  205,  95  N.  E.  295. 
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to  claim  the  surrender  value  of  his  policy,  the  insured  must 
not  be  delinquent  in  his  payments/^^  and  he  must  make 
his  demand  therefor  within  the  time  limited  in  the  policy 
for  that  purpose,  or  otherwise  within  a  reasonable  time,^^* 
and  he  must  surrender  his  policy  within  the  time  so  lim- 
ited by  its  own  terms. ^^°  The  amount  so  to  be  returned 
to  the  insured  may  be  fixed  by  the  policy  or  otherwise,^"" 
and  the  company  may  set  of?  against  it  the  amount  of  a 
loan  certificate  given  to  it  by  the  insured,  with  interest 
thereon.^"^  An  agreement  indorsed  on  a  life  policy  that,  in 
case  the  holder  wishes  to  cancel  it  after  paying  three  an- 
nual premiums,  a  "fair  proportion"  of  the  premiums  will 
be  returned  to  him,  is  not  void  for  uncertainty,  and  in  an 
action  to  recover  what  is  due  to  him,  the  insured  may  show 
by  extrinsic  evidence  what  would  be  such  fair  proportion, 
and  for  that  purpose  expert  testimony  showing  the  surren- 
der value  is  competent.'"'^  If,  on  the  other  hand,  the  in- 
sured is  entitled,  on  cancellation,  to  receive  a  paid-up  pol- 
icy for  a  certain  amount,  he  must  enforce  his  rights  as  they 
stand,  and  he  cannot  maintain  an  action  for  money  had  and 
received  if  the  company  fails  to  deliver  the  paid-up  pol- 

§  496.  Abandonment  by  Insured. — Without  formal  re- 
scission or  cancellation  of  a  life  insurance  policy,  it  may  be 
abandoned  by  the  insured  so  as  to  release  the  insurer  from 
any  further  liability  on  it.  And  this  is  held  to  result  where 
the  insured  ceases,  for  a  considerable  period  of  time,  to  pay 
the  assessments,  premiums,  or  other  dues  charged  to  him, 
not  making  any  protest  or  objection  to  their  amount,  and 
makes  no  effort  to  resume  their  payment  or  reinstate  him- 
self, or  where  he  refuses  to  pay  a  specific  sum  then  due, 


2"  Davis  V.  National  Casualty  Co.,  115  Minn.  125,  131  N.  W.  1013. 

269  Dawson  V.  Equitable  Life  Assur.  Soc,  32  Ky.  I>aw  Rep.  86,  105 
S.  "W.  422. 

26  9Blume  V.  Pittsburgh  Life  &  Trast  Co.,  263  111.  160,  104  N.  E. 
1031,  51  L.  R.  A.  (N.  S.)  1044,  Ann.  Cas.  1915C,  505. 

260  Sweetland  v.  Bankers'  Life  Ins.  Co.  (Sup.)  105  N.  Y.  Supp.  627. 

261  James  v.  Franklin  Life  Ins.  Co.,  180  111.  App.  632. 

282  Hayward  v.  Knickerbocker  Life  Ins.  Co.,  12  Daly  (N.  T.)  42. 
26  3  Phoenix  Mut.  Life  Ins.  Co.  v.  Baker,  85  111.  410. 
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and  at  the  same  time  manifests  to  the  company  in  any  un- 
equivocal way  his  intention  to  give  up  such  rights  or  in- 
terests as  he  may  have  under  the  policy  which  he  holds. ^°* 
Thus,  an  abandonment  of  a  life  insurance  contract  by  the 
insured  after  default  in  payment  of  premiums,  together 
with  a  refusal  by  the  beneficiary  to  keep  the  policy  in  life, 
will  be  conclusive  against  any  claim  on  the  policy .""^  So, 
where  the  right  to  forfeit  the  policy  for  non-payment  of 
premiums  has  been  waived  by  the  acceptance  of  a  note  for 
the  amount  due,  the  voluntary  surrender  of  the  policy  by 
the  insured  before  the  maturity  of  the  note,  at  the  instance 
of  the  company,  without  fraud,  will  constitute  an  aban- 
donment of  the  policy  by  mutual  consent.^""  And  where  a 
contract  of  life  insurance  on  the  assessment  plan  gives  the 
insured  a  reasonable  remedy  for  the  redress  of  wrongs  in- 
flicted on  him,  he  must  exhaust  that  remedy  before  resorting 
to  the  courts,  and  his  failure  to  do  so  is  an  abandonment  of 
the  policy.^*'  But  the  test  of  an  abandonment  of  rights 
under  a  policy  is  the  existence  or  non-existence  of  an  inten- 
tion to  abandon,  and  the  presumption  applies  that  any  own- 
er of  property  intends  to  preserve  his  rights. ^°°  Thus, 
where  a  policy  provided  that  the  failure  to  pay  an  assess- 
ment within  thirty  days  should  be  accepted  as  evidence  that 
the  insured  had  abandoned  his  rights  under  the  policy,  the 
fact  of  his  failure  to  pay  within  the  time  limited  may  be  ex- 
plained, and  the  inference  of  abandonment  conclusively  re- 
butted, by  showing  that  he  sent  his  check  for  the  amount 
due,  at  the  proper  time,  but  by  mistake  left  it  unsigned, 
and  that  he  paid  the  assessment  in  cash  as  soon  as  the  mis- 

264  Robinson  v.  Mutual  Reserve  Life  Ins.  Co.  (C.  O.)  182  Fed.  850; 
Roth  V.  Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  282,  89  C.  C.  A.  262; 
Ryan  v.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  96  Fed.  796 ;  Price 
V.  Mutual  Reserve  Life  Ins.  Co.,  102  Md.  683,  62  Atl.  1040,  4  L.  R.  A. 
(N.  S.)  870.  But  see  McAllister  v.  New  England  Mut  Life  Ins.  Co., 
101  Mass.  558,  3  Am.  Rep.  404. 

266  Mutual  Life  Ins.  Co.  v.  HUl,  178  IT.  S.  347,  20  Sup.  Ct.  914,  44 
L.  Ed.  1097. 

26  6  Pioneer  Life  Ins.  Co.  v.  Cox,  112  Ark.  582,  166  S.  W.  951. 

2«7  Easter  v.  Brotherhood  of  American  Yeomen,  172  Mo.  App.  292, 
1B7  S.  W.  992. 

2«»  Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed.  82,  61  C.  C.  A.  138. 
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take  was  discovered."""  So,  a  person  who  is  not  at  the  time 
in  default  in  the  payments  on  his  policy  does  not  in  fact 
abandon  it,  when  he  takes  out  a  policy  in  another  company, 
though  he  means  the  second  policy  to  be  a  substitute  for 
the  first  and  to  abandon  the  first. ^'^ 

26  9  Greenwald  v.  United  life  Ins.  Ass'n,  18  Misc.  Eep.  91,  42  N. 
Y.  Supp.  973. 

27  0  WashLQgton  Life  Ins.  Co.  v.  Berwald,  97  Tex.  Ill,  76  S.  W.  442, 
1  Aim.  Cas.  682. 
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CHAPTER  XXVI 
GIFTS 

§  497.  Essentials  of  Valid  Gift. 

498.  Same ;   Eesumption  of  Possession  by  Donor. 

499.  Same;    Reservation  of  Profits  or  Income. 

500.  Kevocability  in  General. 

501.  Same;    Breacli  of  Conditions. 

502.  Same;    Improvidence. 

503.  Same;    Ingratitude  of  Donee. 

504.  Setting  Aside  for  Fraud,  L'ndue  Influence,  or  Mistake. 

505.  Gift  to  Fiduciary  or  Trustee. 

506.  Gifts  Between  Parent  and  Child. 

507.  Deposit  of  Money  in  Bank  to  Credit  of  Another. 

508.  Revocation  by -Mutual  Consent. 

509.  Gifts  Causa  Mortis. 

510.  Same;    Survival  of  Donor  and  Revocation. 

511.  Burden  of  Proof  and  Evidence. 

§  497.  Essentials  of  Valid  Gift. — To  constitute  an  exe- 
cuted gift  between  living  persons  the  prime  essential  is  the 
transfer  from  the  donor  to  the  donee  of  the  ownership  of 
the  subject-matter  of  the  gift  and  the  delivery  to  the  donee 
either  of  the  property  itself  or  of  the  evidences  of  its  own- 
ership.^ "Gifts  inter  vivos  of  personal  property,  to  be  ef- 
fective, must  be  accompanied  by  the  delivery  of  the  posses- 
sion, the  donor  parting  with  all  present  and  future  domin- 
ion over  it;  the  donor  must  be  divested  of,  and  the  donee 
invested  with,  the  right  of  property  in  the  subject  of  the 
gift ;  it  must  be  absolute,  irrevocable,  without  any  reference 
to  its  taking  effect  at  some  future  time ;  and  without  such 
proof,  clear  and  explicit,  the  gift  fails.  No  mere  promise 
or  declaration  of  intention  to  give  will  suffice,  however 
clearly  the  same  may  be  established.  Nothing  short  of  a 
complete  and  unconditional  delivery  is  sufficient  to  consti- 
tute a  valid  gift,  and  until  delivery  the  gift  is  inchoate  and 


1  Cranz  v.  Kroger,  22  111.  74;  Johnson  v.  Stevens,  22  La.  Ann.  144; 
In  re  Burns'  Estate,  12  Pittsb.  Leg.  J.  N.  S.  (Pa.)  282 ;  People's  Bank 
&  Trust  Co.  V.  Weidinger,  73  N.  J.  Law,  433,  64  Atl.  179;  Cannon  v. 
Birmingham  Trust  &  Savings  Co.  (Ala.)  69  South.  934;  Pirie  v.  Le 
Saulnier,  161  Wis.  503,  154  N.  W.  993. 
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revocable."  ^  Thus,  for  example,  where  A.  is  indebted  to 
B.  in  a  certain  amount,  and  B.  directs  A.  to  pay  the  money 
to  C,  intending  it  as  a  gift  to  C,  the  donation  is  not  com- 
pleted until  payment,  so  that  if  B.  afterwards  notifies  A. 
not  to  pay  the  money  to  anyone  but  himself,  it  is  a  revoca- 
tion of  the  proposed  gift."  So,  where  a  father  promises  a 
minor  son,  who  continues  to  live  with  him  as  a  member  of 
his  family,  that  he  may  cultivate  a  crop  on  the  land  and 
receive  the  proceeds,  the  agreement  is  revocable  at  any 
time  before  the  crop  is  gathered  and  disposed  of  by  the 
son.* 

Since  a  gift,  like  any  other  transaction  valid  in  law,  must 
be  based  upon  the  assent  of  both  parties,  it  requires  an  ac- 
ceptance on  the  part  of  the  donee.  Where  the  property  is 
susceptible  of  manual  delivery,  acceptance  of  possession 
may  be  considered  as  showing  acceptance  of  ownership.  In 
other  cases,  an  acceptance  by  the  donee  may  be  very  easily 
presumed,  either  from  the  fact  that  the  transaction  is  bene- 
ficial to  him  or  from  the  absence  of  any  dissent  or  repudia- 
tion on  his  part.^  Thus,  where  A.,  assuming  to  be  the  agent 
of  B.,  buys  a  tract  of  land  in  the  name  of  B.,  for  whose 
benefit  he  pays  the  price,  thereby  intending  to  make  a  gift 
of  the  land  to  B.,  he  cannot  afterwards  defeat  the  title  of 
B.  by  executing  an  act  revoking  the  donation  for  want  of 
B.'s  acceptance  of  it."  So,  where  one  of  the  promoters  of  a 
land  company  enters  the  name  of  a  woman  upon  the  books 
of  the  company  as  a  subscriber  for  stock,  without  any  ac- 
tion on  her  part,  and  afterwards  pays  her  assessments  and 
assumes  to  represent  her  in  all  the  transactions  of  the  com- 
pany, a  subsequent  conveyance  of  the  land  in  common  to 
the  stockholders,  in  proportion  to  the  amount  of  stock 
owned  by  each,  carries  a  valid  title,  both  at  law  and  in  eq- 
uity to  the  woman,  and  the  promoter  cannot  deprive  her 
of  her  interest  without  her  consent.'^ 

=  Bowen  V.  Kutzner,  IGT  Fed.  281,  296,  93  C.  O.  A.  33. 
3  Chandler  v.  Chandler,  62  Ga.  612. 
*  Stovall  V.  Johnson,  17  Ala.  14. 

6  Carter  v.  Carter,  63  N.  J.  Eq.  726,  53  Atl.  160. 
0  Ciannoni  v.  Gunny,  14  La.  Ann.  632. 

7  McDonald  v.  Donaldson  (C.  C.)  47  Fed.  765. 
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It  is  not  necessary  that  the  donee  should  receive  the  gift 
personally,  but  an  unconditional  delivery  of  it  to  a  third 
person  for  the  benefit  of  the  donee,  as,  to  an  agent  or  trus- 
tee for  him,  will  make  the  gift  complete  and  valid  as  if  ac- 
cepted by  the  donee  in  person.'  And  the  donor  may  even 
make  himself  trustee  for  the  donee.  Thus,  a  contract  in 
writing  by  a  father  for  the  purchase  of  a  tract  of  land  from 
a  third  person,  in  trust  for  his  son,  gives  such  an  interest 
in  the  land  to  the  son  that  it  cannot  be  divested  by  a  sub- 
sequent act  of  the  father  and  the  vendor.'  But  if  a  gift  is  de- 
livered to  an  agent,  to  be  subsequently  delivered  by  him  to 
the  donee,  the  donor  can  revoke  it  and  recover  the  property 
at  any  time  before  actual  delivery  to  the  intended  donee 
and  acceptance  by  him,  and  the  donor's  death  before  such 
delivery  and  acceptance  will  revoke  it.^" 

It  is  further  necessary  to  the  validity  of  a  gift  that  the 
donor  should  be  in  possession  of  his  reason  and  under- 
standing. Want  of  sufficient  mental  capacity  to  understand 
the  nature  of  the  transaction,  and  to  bring  to  bear  upon  it 
an  intelligent  judgment  and  choice,  will  warrant  the  inter- 
ference of  a  court  of  equity  to  rescind  or  annul  a  gift.^^ 
Thus,  where  a  person  acting  under  an  insane  delusion  that 
a  conspiracy  existed  between  his  wife  and  children  to  injure 
him,  because  of  which  he  desired  to  prevent  them  from  in- 
heriting his  estate,  gave  to  defendant  a  large  part  of  his 
property,  under  an  arrangement,  suggested  by  the  defend- 
ant or  his  agent,  whereby  defendant  was  to  pay  interest  on 
the  value  of  the  property  received  during  the  life  of  the 
donor,  it  was  held  that  the  gift  was  void  and  that  the  prop- 
erty could  be  recovered  by  action.'^  But  it  is  not  neces- 
sary that  the  delusion  or  hallucination  affecting  the  mind  of 

8  Hall  V.  Hall,  76  Kan.  806,  93  Pac.  177;  Woolley  v.  Taylor,  45 
Utah,  227,  144  Pac.  1094;  Parker  v.  Ricks,  53  N.  C.  447;  Harten  v. 
Gibson,  4  Desaus.  (S.  C.)  139. 

»  Taylor  v.  James,  4  Desaus.  (S.  G.)  1. 

10  Smith  V.  Peacock,  114  Ga.  691,  40  S.  E.  757,  88  Am.  St  Rep.  53; 
Neville  v.  Jennings,  75  111.  App.  503;  Dickesehied  v.  Exchange  Bank, 
28  W.  Va.  340;  Dismukes  v.  Musgrove,  2  La.  335;  Sessions  v.  Mose- 
ley,  4  Gush.  (Mass.)  87. 

11  Polt  V.  Polt,  205  Pa.  139,  54  Atl.  577. 

12  Riggs  V.  American  Tract  Soc,  95  N.  T.  503. 
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Ihe  donor  should  have  been  produced  by  any  conduct  of  the 
donee,  or  that  it  should  have  any  reference  whatever  to  the 
donee.  If  it  is  such  that  the  donation  cannot  be  said  to  be 
the  voluntary  act  of  a  disposing  mind,  that  is  sufficient 
ground  for  setting  it  aside. '^^ 

§  498.     Same;    Resumption  of  Possession  by   Donor. — 

Where  delivery  of  the  property  has  once  been  made  and 
possession  transferred,  the  gift  is  irrevocable,  and  it  is  not 
affected  by  the  fact  that  the  donor  thereafter,  however  soon, 
comes  again  into  the  physical  possession  and  control  of  the 
property,  provided  there  is  no  re-transfer  of  the  owner- 
ship by  the  donee. ^^  Thus,  where  a  woman,  three  years 
before  her  death,  made  an  executed  gift  of  certain  wearing 
apparel  and  jewelry  to  defendant,  who  left  them  in  the 
house  of  a  third  person,  and  subsequently  the  donor  took 
the  room  in  which  the  property  was  stored  as  her  lodging, 
and  thereafter  retained  possession  of  the  property  till  her 
death,  it  was  held  that  the  gift  was  not  revoked  by  the  re- 
turn of  the  property  to  the  possession  of  the  donor.'"  In 
another  case,  where  a  father  gave  certain  stocks  and  bonds 
to  his  two  children,  using  words  which  unmistakably  in- 
dicated an  immediate  and  unconditional  gift,  but  the  chil- 
dren replied  that  they  did  not  wish  to  use  the  property,  and 
asked  their  father  to  keep  it,  and  handed  the  papers  back 
to  him,  and  he  then  replaced  them  in  the  receptacle  from 
which  he  had  taken  them,  and  continued  to  hold  them,  and 
collected  the  interest  and  dividends,  it  was  held  to  consti- 
tute a  valid  gift  to  the  children,  for  "if  the  gift  is  complete, 
the  whole  title  of  the  donor  has  passed  from  him  to  the 
donee,  and  the  subsequent  redelivery  of  the  subject-matter 
of  the  gift  to  the  donor,  to  keep  for  the  donee,  will  not  dis- 
turb the  title  of  the  latter  in  the  thing  given."  '"  So,  where 
a  grantor,  after  executing  and  delivering  a  deed  of  gift 
which  vests  the  title  in  the  grantee,  subsequently  obtains 

13  Davis  V.  Parsons,  165  Cal.  70,  130  Pac.  1055. 

1*  Beaumont  v.  Beaumont,  152  Fed.  55,  SI  C.  C.  A.  251;  -Corle  v. 
Monkhouse,  50  N.  J.  Eq.  537,  25  Atl.  157 ;  Matthews  v.  Hoagland,  48 
N.  J.  Eq.  455,  21  Atl.  1054. 

15  Whiting  V.  Ralph,  75  Conn.  41,  52  Atl.  406. 

16  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl.  1054. 
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possession  of  the  deed  and  destroys  it,  the  deed  not  having 
been  placed  on  record,  he  does  not  thereby  repossess  him- 
self of  the  title. ^'  And  for  similar  reasons,  "if  the  donor, 
with  the  clearly  expressed  intention  of  making  a  gift, 
makes  an  actual  delivery  into  the  hands  of  the  donee,  the 
fact  that  the  donor  has  lawful  access  to  the  depository  of  the 
thing  given  does  not  invalidate  the  gift,  if  the  donee  also 
has  the  same  access  to  the  said  depository,  and  has  such 
control  over  the  thing  given  that  he  may  remove  it  at  any 
time  he  chooses  to  do  so."  ^* 

§  499.     Same;    Reservation  of  Profits  or  Income. — If  a 

donor  makes  an  unconditional  delivery  and  parts  with  all 
present  and  future  control  of  the  property,  there  is  a  valid 
gift  inter  vivos,  although  the  present  enjoyment  of  the 
property  may  be  postponed.^'  Thus,  a  gift  of  bonds  and 
stocks  is  not  rendered  inchoate  or  revocable  because  the 
donor  reserves  to  himself  the  right  to  receive  the  interest 
or  dividends  during  his  life.^"  And  so  a  gift  of  money  to 
a  college,  to  become  its  property  and  be  used  for  its  benefit, 
is  not  rendered  revocable  by  an  agreement  by  the  college  to 
pay  the  donor  a  certain  annual  interest  on  the  sum  given  so 
long  as  he  lives. ^^  But  there  must  be  a  present  transfer  of 
the  ownership  of  the  property.  For  instance,  where  a  vol- 
untary conveyance  of  a  homestead  granted  the  same  upon 
the  express  condition  that  the  property  should  belong  to  the 
grantor  during  his  life,  with  remainder  to  the  grantee  at 
his  death,  and  in  case  of  the  death  of  the  grantee  before  the 
grantor,  the  property  to  revert  to  the  grantor,  it  was  held 
that  this  was  a  mere  testamentary  disposition,  revocable  at 
any  time,  and  a  subsequent  promise  of  the  grantor  to  pay 
the  grantee  for  a  reconveyance  was  without  consideration. ^- 


17  Hershey  v.  Robson  (Sup.)  121  N.  T.  Supp.  167. 

18  Beaumont  v.  Beaumont,  152  Fed.  55,  81  C.  C.  A.  251. 
IS  Woolley  v.  Taylor,  45  Utah,  227,  144  Pac.  1094. 

20  Beaumont  v.  Beaumont,  152  Fed.  55,  81  C.  C.  A.  251. 

21  Beatty's  Estate  v.  Western  College,  177  111.  280,  52  N;  E.  432, 
42  L.  R.  A.  797,  69  Am.  St.  Rep.  242 ;  Howard  v.  Hobbs,  125  Md.  636, 
94  Atl.  318. 

22  Bigl^  V.  Soiivey,  45  Mich.  370,  8  N.  W.  98. 
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§  500.  Revocability  in  General. — A  promise  to  make  a 
gift  in  the  future  is  of  no  binding  efifect  whatever,  and  there 
is  an  unquestionable  right  to  revoke  or  recall  any  merely 
proposed  donation  so  long  as  the  subject-matter  remains  in 
the  possession  and  control  of  the  donor. ^'  Thus,  a  mere 
promise  to  make  a  gift  out  of  the  promisor's  estate,  even 
when  it  is  evidenced  by  a  promissory  note  delivered  in  the 
lifetime  of  the  maker,  is  only  an  unexecuted  intention  to 
make  a  gift,  which  is  revoked  by  the  death  of  the  donor.-* 
But  when  such  an  intention  has  been  carried  into  effect,  and 
the  gift  is  completed  and  executed  by  delivery  of  the  sub- 
ject-matter to  the  donee,  it  becomes  irrevocable,  and  the 
transaction  can  no  more  be  annulled  or  recalled  by  the 
donor  than  if  it  had  been  a  sale  for  a  valuable  considera- 
tion actually  paid.^^  And  a  gift  of  chattels,  accompanied  by 
delivery,  is  not  rendered  void  by  the  subsequent  execution 
of  a  will  in  which  the  donor  attempts  to  bestow  the  prop- 

2  3  Lee  V.  Luther,  3  Woodb.  &  M.  519,  Fed.  Cas.  No.  8,196;  Carson 
V.  Carson,  256  111.  381,  100  N.  E.  263;  Board  of  Sup'rs  of  Sanilac 
County  V.  Auditor  General,  68  Mich.  659,  36  N.  W.  794;  Adams  v. 
Nicholas,  1  Miles  (Pa.)  90. 

2*  S«itzer's  Estate  v.  Gertenbach,  122  111.  App.  26.  But  where  the 
payee  of  a  note  promised  to  give  the  proceeds  of  the  note,  when  col- 
lected, to  a  third  person,  it  was  held  that,  the  right  to  the  money 
having  vested,  no  arrangement  between  the  maker  of  the  note  and 
the  payee  could  affect  the  rights  of  the  donee.  Thompson  v.  Caruth- 
ers,  92  Tex.  530,  50  S.  W.  331. 

25  Eyburn  v.  Pryor,  14  Ark.  505;  Williams  v.  Johnston,  84  Ark. 
109,  104  S.  W.  789;  Williams  v.  Smith,  66  Ark.  299,  50  S.  W.  513; 
Kerrigan  v.  Rautigan,  43  Conn.  17 ;  Teague  v.  Abbott,  51  Ind.  App. 
604,  100  N.  B.  27;  Shea  v.  Catholic  Society  of  Webster  City,  147 
Iowa,  1.50,  125  N.  W.  806;  Vosburg  v.  Mallory,  155  Iowa,  165,  135 
N.  W.  577,  Ann.  Cas.  1914C,  SSO;  St.  Joseph's  Orphan  Soc.  v.  Wol- 
pert,  80  Ky.  86;  Gault  v.  Trumbo,  17  B.  Mon.  (Ky.)  682;  Duncan's 
Adm'rs  v.  Duncan,  5  Litt.  (Ky.)  12;  Albert  v.  Albert,  74  Md.  526,  22 
Atl.  408;  Faxon  v.  Durant,  9  Mete.  (Mass.)  339;  Holmes  v.  Mc- 
Donald, 119  Mich.  563,  78  N.  W.  647,  75  Am.  St.  Rep.  430;  Sanborn 
v.  Goodhue,  28  N.  H.  48,  59  Am.  Dec.  398;  Walker  v.  Joseph  Dixon 
Crucible  Co.,  47  N.  J.  Eq.  342,  20  Atl.  885;  Mace  v.  Lockwood,  51 
App.  Div.  121,  64  N.  Y.  Supp.  315;  Wertheimer  v.  Baum,  59  Misc. 
Rep.  527,  111  N.  T.  Supp.  18;  Fulton  v.  Fulton,  48  Barb.  (N.  Y.)  581; 
Luce  V.  Gray,  92  Hun,  599,  36  N.  Y.  Supp.  lOUS;  Brown  v.  Handley, 
7  Leigh  (Va.)  119;  Kellogg  v.  Adams,  51  Wis.  138,  8  N.  W.  115,  37 
Am.  Rep.  815.  But  see  Dreyer  v.  Southard  (Tex.  Civ.  App.)  148  S. 
W.  1103,  as  to  the  revocability  of  a  parol  gift  of  real  estate. 
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erty  on  some  person  other  than  the  donee.'''  It  is  true,  as 
will  be  shown  in  later  sections  of  this  chapter,  that  a  gift 
may  be  rescinded  or  recalled  where  it  was  induced  by  fraud 
practised  upon  the  donor  or  by  the  exertion  of  duress  or 
undue  influence,  or  was  the  result  of  a  mistake,  or  where 
the  donor  was  mentally  incompetent,  or  where  the  donee 
consents  to  restore  it.  But  the  rule  now  under  considera- 
tion means  that,  if  the  donee  will  not  so  consent,  the  law 
affords  no  means  by  which  the  donor  can  recover  the  sub- 
ject of  the  gift  merely  to  satisfy  his  caprice,  or  because  he 
regrets  having  bestowed  it,  or  desires  that  some  one  else 
should  have  it.'"  And  further,  an  executed  gift  is  not  only 
irrevocable  by  the  donor  himself,  but  it  is  equally  binding 
upon  his  personal  representatives  after  his  death.  The  own- 
ership and  possession  of  the  thing  having  passed  from  the 
donor  completely,  his  executor  or  administrator  cannot  re- 
claim it  for  the  benefit  of  the  estate,  unless  in  the  case  where 
it  was  made  with  a  purpose  to  defraud  creditors  and  its  re- 
sult is  to  leave  the  estate  insolvent.^' 

§  501.  Same;  Breach  of  Conditions. — A  grant  of  prop- 
erty which  may  be  revoked  at  the  mere  will  and  pleasure  of 
the  grantor  is  not  valid  as  a  gift  inter  vivos,^'  but  aside 
from  this,  a  donor  may  attach  a  condition  to  a  gift  in  pre- 
senti,  if  that  condition  is  not  inconsistent  with  the  posses- 
sion and  control  by  the  donee  of  the  thing  given,^"  and  in 
such  cases,  if  the  condition  is  performed,  the  donation  then 
becomes  complete  and  irrevocable,^^  but  if  the  condition  is 
not  complied  with,  or  is  violated,  the  gift  may  be  revoked 
and  the  property  recovered  from  the  possession  of  the 
donee,  or  even,  as  it  seems,  from  one  to  whom  he  has  trans- 

26  Sanborn  v.  Goodhue,  28  N.  H.  48,  59  Am.  Dec.  398;  Thompson 
V.  Gordon,  3  Strob.  (S.  C.)  196. 

27  Matteson  v.  Johnston,  139  App.  Div.  859,  124  N.  Y.  Supp.  185. 

28  Gardner  v.  Merritt,  32  Md.  78,  3  Am.  Rep.  115 ;  Stone  v.  Hack- 
ett,  12  Gray  (Mass.)  227 ;  Marsh  v.  Fuller,  18  N.  H.  360 ;  Van  Deusen 
V.  Rowley,  8  N.  Y.  358;  In  re  Greenfield's  Estate,  14  Pa.  489;  How- 
ard V.  Wmdham  County  Sav.  Bank,  40  Vt.  597. 

2  8  Rosenburg  v.  Rosenburg,  40  Hun  (N.  Y.)  91. 

3  0  Beaumont  v.  Beaumont,  152  Fed.  55,  81  0.  O.  A.  251.  See 
Gaunt  V.  Tucker's  EX'rs,  18  Ala.  27. 

31  Gordon  v.  Green,  10  Ga.  534. 

Black  Eesc. — 76 
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ferred  it.^^  Thus,  where  a  private  owner  proposes  to  a  city 
to  donate  certain  grounds  for  a  public  street  upon  certain 
conditions,  and  the  city  accepts  the  proposition,  but,  in  at- 
tempting- to  open  the  street,  violates  the  conditions,  or  re- 
fuses to  perform  them,  the  donor  may  resume  the  posses- 
sion of  the  land  donated  and  reinclose  it.^^  Whether  or  not 
the  gift  to  a  young  lady  of  an  engagement  ring  may  be  con- 
sidered as  conditioned  on  her  redeeming  her  promise  to 
marry  the  donor  may  be  a  doubtful  question.  But  at  any 
rate  it  has  been  decided  in  New  York  that,  where  the  girl 
was  an  infant  at  the  time  of  the  engagement  and  at  the  time 
of  suit  brought,  her  suitor  cannot  recover  from  her  the 
value  of  the  ring  which  he  gave  her  (she  having  sold  it) 
merely  because  she  broke  the  engagement  of  marriage.^* 

§  502.  Same;  Improvidence. — A  prodigal  or  improvi- 
dent gift  of  property,  by  which  the  donor  strips  himself  of 
all  his  possessions  or  of  so  large  a  part  of  his  estate  as  to 
leave  him  financially  dependent  upon  others,  will  always  be 
closely  scrutinized  by  the  courts,  because  of  the  strong  sus- 
picion that  the  donor  may  have  lacked  the  mental  capacity 
to  understand  the  consequences  of  what  he  was  doing,  or 
that  the  gift  may  have  been  procured  from  him  by  deceit, 
duress,  or  undue  influence.'''  And  in  some  states,  it  ap- 
pears that  an  improvident  disposition  of  property  by  gift 
may  be  set  aside  merely  on  a  showing  that  the  donor  did 
not  have  the  benefit  of  independent  or  disinterested  advice, 
though  there  was  no  fraud,  solicitation,  or  other  improper 
conduct  on  the  part  of  the  donee.'"  But  the  general  rule  is 
that  the  law  permits  every  person  to  dispose  of  his  prop- 
erty gratuitously  if  he  so  chooses,  and  that  a  donation  can- 
not be  revoked  or  set  aside,  however  improvident,  if  made 

asEskridge  v.  Farrar,  30  La.  Ann.  718;  Baker  v.  Baker,  125  La. 
9C0,  52  South.  115. 

3  3  C( inkling  v.  City  of  Springflelcl,  .39  111.  98. 

3  4  Stromberg  v.  Eubenstein,  19  Misc.  Eep.  647,  44  N.  Y.  Supp.  405. 

36  Simpson  v.  League,  110  Md.  28G,  72  Atl.  1109.  Relief  against 
improvidence  combined  witli  inadequacy  of  consideration,  see,  supra, 
§  170. 

3  8  Post  V.  Hagen,  75  N.  J.  Eq.  3.33,  72  Atl.  384.  Rule  as  to  inde- 
pendent advice,  supra,  §§  40,  223,  244.  See,  also,  Reeves  v.  Wbite 
(N.  J.  Ch.)  95  Atl.  184. 
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by  a  person  of  sound  mind  and  as  the  result  of  his  free,  un- 
constrained, and  intelligent  choice  and  act.°'  In  a  case  in 
Maryland,  where  the  suit  was  to  set  aside  gifts  of  practical- 
ly all  the  donor's  estate,  it  appeared  that  there  was  no  fraud 
or  undue  influence,  and  that  the  donor  was  mentally  compe- 
tent, and  so  far  as  concerned  the  gifts  of  certain  lands,  fully 
understood  the  force  and  effect  of  the  deed,  so  that  good 
title  thereto  was  vested  in  the  donee,  but  that  the  donor  fail- 
ed to  appreciate  the  real  significance  of  the  successive 
changes  made  in  her  bank  deposit,  first  from  one  in  her  own 
name  to  one  to  the  joint  credit  of  herself  and  the  donee  and 
the  survivor,  and  then  to  the  credit  of  the  donee  and  his 
wife  and  the  survivor.  And  it  was  held  that,  while  the  donor 
was  not  entitled  to  an  entire  rescission  of  the  transfers  of 
the  account,  she  was  entitled  to  a  modification  thereof,  so 
as  to  carry  out  her  original  intention  of  making  the  gift  of 
the  money  subject  to  her  own  life  estate  therein,  though,  so 
far  as  the  donee,  in  drawing  money  and  expending  it  for 
himself  and  his  family,  had  acted  with  the  knowledge  of 
the  donor  and  without  objection  from  her,  he  should  not  be 
required  to  restore  it/^  In  Louisiana,  however,  following 
the  doctrines  of  the  civil  law,  the  Code  provides  that  "a  do- 
nation inter  vivos  shall  in  no  case  divest  the  donor  of  all 
his  property ;  he  must  reserve  for  himself  enough  for  sub- 
sistence ;  if  he  does  not  do  it,  the  donation  is  null  for  the 
whole,"  and  it  is  held  that  this  prohibition  is  not  removed 
by  a  promise  or  engagement  of  the  donee  to  support  the 
donor  during  life.^" 

§  503.  Same;  Ingratitude  of  Donee. — By  the  common 
law,  when  every  step  is  taken  essential  to  the  creation  of  a 
valid  gift  inter  vivos,  its  effect  cannot  be  defeated  by  any 
subsequent  conduct  of  the  parties.*"     But  by  the  Roman 


3  7  James  v.  Aller,  68  N.  J.  Eq.  666,  62  Atl.  427,  2  L.  R.  A.  (N.  S.) 
285,  111  Am.  St.  Rep.  654,  6  Ann.  Cas.  430;  Simpson  v.  League,  110 
Md.  286,  72  Atl.  1109;  Watson  v.  Holmes,  80  Misc.  Rep.  48,  140  N. 
T.  Supp.  727. 

38  Simpson  v.  League,  110  Md.  286,  72  Atl.  1109. 

3  9  Rev.  Civ.  Code  La.,  art.  1497;  Beaulieu  v.  Monin,  50  La.  Ann. 
732,  23  Soutli.  937 ;   Ackerman  v.  Larner,  116  La.  101,  40  South.  581. 

40  Adee  v.  Hallett,  3  App.  Div.  308,  38  N.  Y.  Supp.  273. 
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law,  the  donor  is  authorized  to  revoke  a  gift  "when  the 
donee  has  been  grossly  ungrateful  to  the  donor,  which  in- 
cludes when  he  seeks  to  take  his  life ;  when  he  lays  hands 
on  him  violently;  when  he  craftily  causes  him  a  great  loss 
of  property;  when  he  otherwise  seriously  injures  him;  and 
when  he  does  not  perform  the  obligations  undertaken  at 
the  making  of  the  gift.  In  all  these  cases,  however,  only  the 
donor,  and  not  his  heirs,  is  authorized  to  revoke,  and  he 
can  only  redemand  the  thing  given  from  the  donee,  by  a 
personal  action,  without  its  products  received  in  the  inter- 
im." *^  The  law  of  Louisiana  so  far  follows  this  latter  rule 
that  donations  inter  vivos  are  liable  to  be  revoked  or  dis- 
solved on  account  of  "the  ingratitude  of  the  donee,"  but 
only  in  the  three  following  cases :  "If  the  donee  has  at- 
tempted to  take  the  life  of  the  donor,  if  he  has  been  guilty 
towards  him  of  cruel  treatment,  crimes,  or  grievous  inju- 
ries, if  he  has  refused  him  food  when  in  distress."  *^  And 
an  action  to  annul  a  donation  for  such  cause  must  be  insti- 
tuted within  a  year  from  the  commission  of  the  acts  com- 
plained of.*'  Here  also,  as  in  the  Roman  law,  only  the  do- 
nor in  person  can  sue  to  recover  the  property.  'And  where 
the  donee  of  certain  lands  murdered  the  donor  and  then 
committed  suicide,  it  was  held  that  an  action  would  not  lie 
by  the  heirs  of  the  donor  against  the  heirs  of  the  donee  to 
revoke  the  donation  for  the  cause  of  ingratitude.** 

§  504.  Setting  Aside  for  Fraud,  Undue  Influence,  or 
Mistake. — A  gift  obtained  from  the  donor  by  fraud  or  by 
the  pressure  of  undue  influence  upon  his  mind  and  will  may 
be  set  aside  in  equity  and  the  property  recovered,*^  more 


41  Mackeldey,  Roman  Law,  §  469. 

42  Rev.  Civ.  Code  La.,  arts.  1559-1561. 

4  3  Kelly  V.  Kelly,  131  La.  1024,  60  South.  671. 

44  Grandehampt  v.  Administrator  of  Succession  of  Billis,  124  La. 
IIT,  49  South.  998. 

45  Fowler  V.  Fowler,  140  Fed.  986,  71  C.  C.  A.  344 ;  Watson  v. 
Holmes,  80  Misc.  Rep.  48,  140  N.  Y.  Supp.  727 ;  In  re  De  Vany,  147 
App.  Dlv.  494,  132  N.  Y.  Supp.  582;  Truman  v.  Lore,  14  Ohio  St.  144; 
Joluison  v.  Hendley,  5  Munf.  (Va.)  219.  On  the  general  subject  of 
undue  influence  as  a  ground  for  avoiding  contracts,  see,  supra,  §§ 
237-253.  On  the  subject  of  undue  influence  as  affecting  the  validity 
of  voluntary  trusts  and  settlements,  see,  supra,  §  361. 
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particularly,  though  not  exclusively,  where  the  donee  occu- 
pies a  fiduciary  or  confidential  relationship  to  the  donor.*" 
But  here,  as  in  other  cases,  the  influence  alleged  to  have  con- 
trolled the  mind  of  the  donor  must  have  been  unduly  ex- 
erted for  the  purpose  of  obtaining  that  which  the  party  in- 
fluenced, if  allowed  to  exercise  his  own  free  judgment, 
would  not  have  granted.*'  But  fraud,  in  this  connection, 
does  not  necessarily  mean  deception  or  concealment.  For 
instance,  the  grantor  in  a  deed  of  gift  is  entitled  to  have  it 
canceled  on  showing  that  the  grantee  wrongfully  obtained 
possession  of  the  deed  without  the  grantor's  knowledge  or 
consent,  and  placed  it  on  record,  and  claims  to  be  the  own- 
er of  the  property.*'  The  fraud,  however,  whatever  its  na- 
ture, must  have  been  practised  or  participated  in  by  the 
donee.  Where,  by  reason  of  a  collusive  and  illegal  agree- 
ment between  the  donor  of  property  and  another,  a  gift  is 
made  to  a  third  person,  it  cannot  be  revoked  for  that  rea- 
son alone.*'  And  the  assistance  of  equity  will  not  be  grant- 
ed for  the  relief  of  the  donor  where  the  transaction  out  of 
which  the  gift  arose  was  illegal  or  contrary  to  good  morals. 
Thus,  a  court  of  equity  will  not  interfere  to  enable  a  donor 
to  recover  a  gift  induced  by  illicit  sexual  intercourse  be- 
tween the  parties. "' 

Mistake  is  also  a  ground  for  recalling  or  setting  aside  a 
gift,  and  it  may  be  a  mistake  either  as  to  the  property  giv- 
en, the  identity  of  the  donee,  or  the  legal  rights  of  the  par- 
ties."^ In  a  case  in  Michigan,  it  appeared  that  a  donor, 
just  before  his  death,  expressed  a  desire  to  reward  a  domes- 
tic servant  by  a  gift  of  $500,  and  the  next  morning,  to  car- 
ry out  his  desire,  stock  certificates  of  the  value  of  $4,500 
were  brought  to  him,  which  he  indorsed  to  the  servant,  and 
it  was  held  evident  that  a  mistake  had  been  made,  and  that 


*e  Fischer  v.  Sperl,  94  Minn.  421,  103  N.  W.  502. 

*r  Seward  v.  Seward,  59  Kan.  3S7,  53  Pac.  63. 

*  8  Rice  V.  Hall,  19  Ky.  Law  Kep.  814,  42  S.  W.  99;  Kyle  v.  Craig, 
125  Cal.  107,  57  Pac.  791. 

*9  McCarthy  v.  McCarthy,  36  Conn.  181. 

5  0  Piatt  V.  Elias,  186  N.  T.  374,  79  N.  E.  1,  11  L.  R.  A.  (N.  S.)  554, 
116  Am.  St.  Rep.  558,  9  Ann.  Cas.  780. 

61  Bayley  v.  Bayley,  141  App.  Div.  243,  126  N.  Y.  Supp.  102. 
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the  servant  could  not  hold  more  than  the  $500  intended  to 
have  been  given  to  him.^^ 

But  it  is  to  be  remembered  that  an  executed  gift,  even 
though  procured  through  fraud,  mistake,  or  undue  influ- 
ence, or  made  by  one  lacking  in  mental  capacity,  is  void- 
able only.  It  may  be  ratified  expressly,  or  by  mere  acqui- 
escence and  delay.  It  passes  title  to  the  property  to  the 
donee,  where  it  remains  until  a  disaffirmance  by  the  donor, 
or  perhaps  by  his  executor  after  his  death ;  and  if  there  has 
been  no  disaffirmance,  either  by  the  donor  during  his  life- 
time or  by  his  executor,  his  heirs  have  no  standing  to  main- 
tain a  suit  in  equity  to  recover  the  property  or  its  pro- 
ceeds, nor  can  they  be  vested  by  any  action  of  the  executor 
with  the  right  of  disaffirmance.'^^ 

The  burden  of  proof,  in  the  first  instance,  is  upon  the 
person  seeking  to  invalidate  a  gift  on  the  ground  of  fraud 
or  undue  influence.^*  But  this  burden  is  sustained  by  show- 
ing an  entire  want  of  consideration  for  the  transfer  of  prop- 
erty in  question,  and  that  a  gift  of  it  to  the  donee  would  not 
be  supported  by  any  natural  impulse  or  reasonable  motive 
on  the  part  of  the  donor,  together  with  circumstances  show- 
ing the  donor  to  be  liable  to  be  deceived  or  defrauded  or  to 
be  susceptible  to  undue  influence  proceeding  from  the 
donee,  as,  for  instance,  that  the  donor  was  far  advanced  in 
age,  feeble  in  health,  confused  and  uncertain  in  his  mental 
processes,  or  incapable  of  understanding  and  judging  the 
transaction  with  ordinary  intelligence,  or  that  he  was  actu- 
ally under  an  influence  or  control  on  the  part  of  the  donee 
which  might  have  been  exerted  for  a  sinister  purpose  and 
to  which,  if  so  exerted,  he  may  be  supposed  to  have  yielded. 
When  such  facts  as  these  are  established,  the  presumption 
is  against  the  validity  of  the  donation,  and  it  then  becomes 
incumbent  on  the  donee  to  show  that  it  was  made  freely,  un- 


B2  Crlppen  v.  Adams,  132  Mich.  31,  92  N.  W.  496. 

5  3  Bishop  V.  Leonard  (0.  G.)  123  Fed.  981,  citing  ^tna  Life  Ins. 
Co.  V.  Sellers,  154  Ind.  371,  56  N.  B.  97,  77  Ara.  St.  Rep.  481.  And  see 
Bayley  v.  Bayley,  141  App.  Dlv.  243,  126  N.  Y.  Supp.  102;  Pear- 
sons V.  Washington  College,  130  Tenn.  601,  172  S.  W.  314. 

6*  Baldridge  v.  Stribling,  101  Miss.  666,  57  South.  658. 
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derstandingly,  and  without  undue  influence.""  And  in  de- 
termining the  validity  of  a  gift  made  by  an  aged  and  igno- 
rant person,  transferring  almost  his  entire  estate,  the  court 
will  consider,  not  only  the  condition  of  the  donor  at  the 
time  of  the  gift  and  the  circumstances  surrounding  it,  but 
also  the  donor's  previous  life,  habits,  and  relations  to  oth- 
ers, so  as  to  ascertain  the  natural  or  probable  objects  of  his 
bounty,  and  especially  to  ascertain  any  special  or  settled  pur- 
pose he  may  have  had  with  regard  to  the  disposition  of  his 
estate. °'  It  may  also  be  shown,  as  pertinent  to  a  ques- 
tion of  this  kind,  that  the  donor  had  no  independent  or  dis- 
interested advice  upon  the  subject  of  his  proposed  dona- 
tion."' And  on  an  issue  whether  a  gift  was  procured  by 
fraud,  the  fact  of  the  drunkenness  of  the  donor  at  the  time 
of  making  the  gift,  if  procured  by  the  donee,  is  a  material 
circumstance."'  But  the  mere  fact  that  a  parent  made  an 
unequal  division  of  his  property  between  his  children,  all  of 
whom  he  apparently  regarded  with  equal  affection,  is  not 
sufficient  ground  for  disturbing  his  arrangements.^" 

§  505.  Gift  to  Fiduciary  or  Trustee. — Where  a  confi|den- 
tial  or  fiduciary  relationship  exists  between  the  parties  to  a 
gift,  of  such  a  nature  that  the  donor  is  the  dependent  party, 
or  necessarily  reposes  confidence  in  the  donee  and  is  enti- 
tled to  expect  the  utmost  good  faith  in  all  their  dealings, 
the  gift  will  be  scrutinized  most  jealously  by  the  courts, 
and  if  there  is  any  ground  whatever  to  suspect  fraud  or 
undue  influence,  the  donation  will  be  held  presumptively 
invalid,  so  that  the  party  benefiting  by  it  must  assume  the 
burden  of  showing  by  clear  and  convincing  proofs  that  it 
was  the  donor's  free  and  voluntary  act,  made  understand- 


6  5  McKenna  v.  MeKenna,  162  Cal.  340,  123  Pac.  532;  GrofE  v.  Stit- 
zer,  75  N.  J.  Eq.  452,  72  Atl.  970 ;  Derrick  v.  Emmeus  (City  Ct.)  14 
N.  Y.  Supp.  360;  Appeal  of  Audenreid,  89  Pa.  114,  33  Am.  Rep.  731 ; 
Ewan  V.  Loutliaii,  110  Va.  575,  66  S.  E.  869 ;  Hunt  v.  Naylor  (N.  J. 
Cli.)  95  Atl.  138. 

5  6  Simpson  v.  League,  110  Md.  286,  72  Atl.  1109. 

5  7  Fagan  v.  Lentz,  156  Cal.  6S1,  105  Pac.  951,  23  L.  R.  A.  (N.  S.) 
944,  19  Ann.  Cas.  1157.    And  see,  SMpra,  §  244. 

58  Samuel  v.  Marshall,  3  Leigh  (Va.)  567. 

5  9  Beadle  v.  Anderson,  158  Mich.  483,  123  N.  W.  8. 
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ingly  and  without  deception  or  undue  influence.'"  And  in 
fact,  it  is  said  that  the  presumption  of  fraud,  where  a  con- 
fidential relation  exists  between  the  parties,  arises  more 
readily  in  cases  of  gift  than  of  contract."^  In  an  English 
case  it  is  said :  "Where  those  relations  exist  by  means  of 
which  a  person  is  able  to  exercise  a  dominion  over  another, 
the  court  will  annul  a  transaction  under  which  a  person 
possessing  that  power  takes  a  benefit,  unless  he  can  show 
that  the  transaction  was  a  righteous  one."  °^  And  the  rule 
that  a  deed  of  gift  containing  no  power  of  revocation  will  be 
set  aside  where  a  relation  of  trust  and  confidence  exists  be- 
tween the  donor  and  donee,  and  the  donor  has  had  no  in- 
dependent advice  as  to  the  effect  of  the  deed,  is  not  confined 
to  cases  where  the  donee  occupies  such  a  dominant  position 
as  to  raise  a  presumption  that  the  donor  was  without  power 
to  assert  his  will„but  applies,  for  instance,  to  a  case  where 
a  father,  immediately  after  recovering  from  a  prostrating 
attack,  which,  however,  his  physician  did  not  expect  to  be 
fatal,  deeded  all  his  real  estate,  irrevocably  and  without 
competent  advice,  to  a  daughter  with  whom  he  lived  under 
such  circumstances  of  dependence  as  to  give  rise  to  a  pre- 
sumption of  undue  influence."^  So  also,  a  gift  from  a  cestui 
que  trust  to  the  trustee  cannot  be  sustained  where  it  ap- 
pears to  have  been  improvident  and  irrational  and  made 
hastily,  and  to  be  wanting  in  the  elements  of  fairness  and 
equity,  and  is  not  shown  to  have  been  made  on  competent 
outside  advice,  or  to  have  been  the  result  of  a  real,  free,  and 
deliberate  intention  to  gfive."*'  For  similar  reasons,  a  gra- 
tuitous transfer  of  property  from  a  wife  to  her  husband,  in- 
duced in  part  by  representations  on  his  part  that  she  was 

8 »  Nichols  V.  McCarthy,  53  Conn.  299,  S.S  Atl.  93,  55  Am.  Eep.  105; 
Fischer  v.  Fischer,  245  111.  42G,  92  N.  E.  2S3;  Simpson  v.  League,  110 
Md.  286,  72  Atl.  1109;  Harrison  v.  Axtell,  T6  N.  J.  Eq.  614,  75  Atl. 
1100;  Jenkins  v.  Jentins,  66  Or.  12,  132  Pae.  542 ;  Rhodes  v.  Bate, 
L.  R.  1  Ch.  App.  257.  And  see,  supra,  J§  239,  244.  As  to  construc- 
tive frauds  by  fiduciaries  In  general,  see,  supra,  §  40.  As  to  what 
constitutes  a  fiduciary  relationship,  see,  supra,  §§  41-51. 

61  Shacklette  v.  Goodall,  151  Ky.  20,  151  S.  W.  23. 

6  2  Cooke  V.  Lamotte,  15  Beav.  2.39. 

6  3  Slack  V.  Bees,  66  N.  J.  Eq.  447,  59  Atl.  466,  69  L.  R.  A.  393. 

64  Nichols  V.  McCarthy,  53  Conn.  299,  23  Atl.  93,  55  Am.  Rep.  105. 
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liable  for  a  debt  for  which  in  fact  she  was  not  liable,  and 
made  in  the  belief  that  the  effect  of  the  transfer  would  be  to 
delay  the  creditors,  or  in  some  way  to  save  the  property, 
will  be  set  aside  by  a  court  of  equity.  To  sustain  an  ac- 
tion for  that  purpose,  it  is  not  necessary  to  show  a  fraudu- 
lent intent  on  the  part  of  the  husband  in  making  the  rep- 
resentations, but  a  mutual  mistake  or  misapprehension  is 
enough.  From  the  confidential  relation  of  the  parties,  the 
burden  is  thrown  upon  the  husband,  in  order  to  sustain 
such  a  transfer,  to  show  that  the  gift  was  freely  and  delib- 
erately made  and  that  the  transaction  was  fair  and  proper, 
and  the  fact  that  the  wife  consented  to  the  transfer  with  a 
purpose  to  defraud  creditors  is  not  a  defense.^"  Again,  a 
gift  from  a  principal  to  his  agent  which  is  the  result  of  the 
uninfluenced  and  intelligent  act  of  the  donor  is  not  void 
merely  because  the  donor  did  not  have  independent  advice. 
But  gifts  procured  by  agents  are  closely  scrutinized,  and 
the  donee  must  show  that  the  donor  was  of  sound  mind, 
competent  to  transact  the  business,  and  that  he  understood 
the  matter  in  hand,  and  that  there  was  nothing  within  the 
agent's  knowledge,  having  a  possible  bearing  on  the  trans- 
action, which  he  failed  to  disclose,  and  that  the  donor  need- 
ed no  independent  advice. °^  So  again,  the  relation  of  priest 
or  spiritual  adviser  and  parishioner  is  one  of  confidence, 
and  a  gift  causa  mortis  by  a  parishioner  to  her  priest  is  in 
and  of  itself  prima  facie  void,  and  the  burden  of  proof  rests 
on  the  donee  to  show  that  the  gift  was  freely  and  volun- 
tarily made,  and  that  it  was  not  the  result  of  undue  influ- 
ence.*^ But  a  person  who  is  in  his  right  mind  and  under- 
stands what  he  is  doing,  and  who  is  not  deceived  or  unduly 
influenced,  may  make  a  valid  and  irrevocable  donation  of 
his  entire  property  to  the  head  of  a  religious  community, 
expecting  the  money  to  be  used  for  the  advancement  of  the 


6  6  Boyd  V.  De  La  Montagnie,  73  N.  T.  498,  29  Am.  Rep.  197. 

ee  Ralston  v.  Turpin,  129  V.  S.  663,  9  Sup.  Ot.  420,  32  L.  Ed.  747; 
Zimmerman  v.  Frushour,  108  Md.  115,  69  Atl.  796,  16  L.  R.  A.  (N.  S.) 
1087,  15  Ann.  Cas.  1128. 

67  Gilmore  v.  Lee,  237  111.  402,  86  N.  B.  568,  127  Am.  St  Rep.  330; 
McPherson  v.  Byrne,  155  Mich.  338,  118  N.  W.  985. 
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cult  and  that  he  himself  will  receive  a  home  and  support 
in  the  community  house. ^^ 

§  506.  Gifts  Between  Parent  and  Child. — Gratuitous 
transfers  of  property  between  parent  and  child  are  subject 
to  the  rules  stated  in  the  preceding  section,  that  is,  the  cir- 
cumstances of  the  particular  transaction  should  be  careful- 
ly and  vigilantly  scrutinized  by  the  court  if  there  is  any 
ground  to  suspect  that  fraud,  deceit,  or  undue  influence  has 
been  practised,  and  the  disclosure  that  the  gift  was  pro- 
cured by  sinister  means  will  be  sufficient  to  justify  setting 
it  aside.'"  But  the  rule  is  quite  generally  accepted  that  the 
presumption  is  in  favor  of  the  validity  of  a  gift  between 
parties  standing  in  this  relation  to  each  other,  so  that  the 
burden  is  on  the  party  attacking  the  validity  of  the  trans- 
fer, not  on  the  beneficiary  to  sustain  it.'"  In  Maryland, 
however,  it  is  said  to  be  the  "firmly  settled  law"  of  the 
state  "that  a  gift  or  voluntary  conveyance  between  living 
parties  standing  in  the  confidential  relation  of  parent  and 
child  is  prima  facie  void,  and,  when  assailed  by  the  donor  or 
grantor,  can  only  be  upheld  if  satisfactorily  proved  to  have 
been  the  free,  voluntary,  and  unbiased  act  of  the  person 
who  made  it"  '^  Particularly  with  reference  to  the  ques- 
tion of  undue  influence,  the  natural  presumption  is  that  the 
parent  is  the  dominant  party,  that  is,  the  one  in  whom  con- 
fidence is  reposed  and  who  is  accustomed  to  exercise  au- 
thority and  to  sway  the  will  of  the  child,  instead  of  being 
himself  subject  to  control  or  dictation.  Hence,  when  the 
parent  is  the  donor,  it  is  fairly  to  be  presumed  that  the 
gift  was  his  voluntary  and  deliberate  act,  and  was  not 
brought  about  by  imposition  or  undue  influence.'^    To  raise 

68  Williams  v.  Johnston,  84  Ark.  109,  104  S.  W.  7.x0 ;  Ellis  v.  New- 
brougb,  6  N.  M.  ISl,  27  Pac.  490. 

eoTowson  v.  Moore,  173  U.  S.  17,  19  Sup.  Ct.  3:!2,  43  L.  Ed.  507; 
Farlow  v.  Farlow,  1.54  Iowa,  047,  135  N.  W.  1;  Naesetli  v.  Horn- 
medal,  109  Minn.  153,  123  N.  W.  287;  Horn  v.  Horn,  152  Wis.  482, 
140  N.  W.  58.    And  see,  supra,  §§  45,  252. 

7  0  Jenkins  v.  I'ye,  12  Pet.  241,  9  L.  Ed.  1070;  Towson  v.  Moore, 
173  U.  S.  17,  19  Sup.  Ct.  332,  43  L.  Ed.  597;  Storey  v.  Storey,  214 
Fed.  973,  131  C.  0.  A.  269;  Naesetli  v.  Hommedal,  109  Minn.  153, 
123  N.  W,  2S7;   Rader  v.  Rader,  108  Minn.  139,  121  N.  W.  393. 

71  Whitridge  v.  Wliitridge,  76  Bid.  54,  24  Atl.  045. 

7  2  McLeod  V.  McLeod,  145  Ala.  2(j0,  40  South.  414,  117  Am.  St.  Rep. 
41;   Campbell  v.  Brown,  183  Pa.  112,  38  Atl.  516. 
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a  contrary  presumption,  it  is  said,  it  must  be  shown  that 
the  natural  relations  between  the  parties  have  been  re- 
versed, and  that  the  child  has  become  a  guardian  to  the 
parent. ^^  But  if  it  shall  appear  that  the  donor  was  aged, 
feeble  in  mind  or  body,  harassed  by  anxieties,  or  easily 
susceptible  to  persuasion,  and  that  the  gift  was  improvi- 
dent, or  hastily  made  and  without  consultation  with  or  ad- 
vice from  any  disinterested  person,  these  are  circumstances 
from  which  a  presumption  of  fraud  or  undue  influence  may 
arise,  and  require  strong  and  clear  proof  to  sustain  the 
validity  of  the  transfer/*  But  even  such  circumstances 
are  not  necessarily  conclusive,  and  the  gift  will  be  sustained 
if,  in  spite  of  them,  it  can  be  shown  that  the  donor  acted 
with  a  full  understanding  of  the  transaction  and  in  pursu- 
ance of  a  free  and  fixed  intention/'  So,  a  parent  has  a 
right  to  give  his  property  even  to  an  unworthy  and  unduti- 
ful  child,  and  neither  his  other  heirs  nor  a  court  are  entitled 
to  select  the  objects  of  his  bounty,  and  to  set  aside  such 
a  gift  because  they  think  it  undeserved/'^  And  where  a 
father  freely  and  voluntarily  executes  a  deed  to  his  children, 
his  disappointment  at  the  miscarriage  of  his  plans  to  es- 
tablish a  home  for  himself  and  his  children  is  no  ground  for 
rescission/'  On  the  other  hand,  it  is  presumed  that  a  child 
is  under  the  influence  or  domination  of  its  parent,  so  that, 
in  the  case  of  a  gift  from  child  to  parent,  the  burden  of  proof 
is  on  the  recipient  to  show  that  there  was  no  parental  du- 
ress or  influence/' 

§  507.     Deposit  of  Money  in  Bank  to  Credit  of  Another. 

Depositing  money  in  bank  to  the  credit  of  another,  and  the 
delivery  to  him  of  the  book  evidencing  the  deposit,  con- 

T3  Henry'  v.  Leech,  123  Md.  436,  91  Atl.  694. 

■a  Slack  v.  Kees,  66  N.  J.  Bq.  447,  59  Atl.  466,  69  L.  R.  A.  393 
Nichols  V.  McCarthy,  53  Ctonn.  299,  23  Atl.  93,  55  Am.  Rep.  105 
Smith  T.  Smith,  84  Kan.  242,  114  Pac.  245,  35  L.  R.  A.  (N.  S.)  944 
Pearce  v.  Stines,  79  N.  J.  Eq.  51,  80  Atl.  941. 

7  5  Soberanes  v.  Soberanes,  97  Cal.  140,  31  Pac.  910;   Britton  v.  Bs- 
son,  260  111.  273,  103  N.  E.  218. 

T6  Borchers  v.  Barckers,  143  Mo.  App.  72,  122  S.  W.  357. 

'7  Appell  V.  Appell,  235  111.  27,  85  N.  E.  205. 

7  8Cooley  V.   Stringfellow,  164  Ala.  460,  51   South.  321;    Fritz  v, 
Fritz,  80  N.  J.  Eq.  56,  83  Atl.  181. 
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stitute  a  gift  and  pass  to  him  the  title  to  the  money/'  pro- 
vided it  is  done  with  the  intention  of  making  a  gift.*"  But 
this  intention  is  negatived  where  it  appears  that  the  sup- 
posed donor  made  the  deposit  in  his  own  name  as  trustee 
for  the  donee  and  exercised  complete  control  over  the  fund 
during  his  lifetime,*^  although  a  valid  gift  of  money  in 
bank  is  not  defeated  by  the  fact  that  the  donor  reserves  to 
himself  the  right  to  draw  and  use  the  interest  on  the  deposit 
which  may  be  paid  by  the  bank.*^  To  make  an  executed 
gift  by  thus  depositing  money  to  the  credit  of  another,  it 
is  further  necessary  that  the  fact  should  be  communicated 
to  the  donee,  or  to  some  one  representing  him,  and  that  he 
should  accept  the  gift,*^  though  it  has  been  said  that  the 
delivery  of  the  deposit  to  the  bank  is  a  delivery  to  the  donee 
and  the  gift  is  at  once  completed  by  such  delivery.**  But 
an  order  by  a  depositor  in  a  savings  bank  directing  it  to 
transfer  the  deposit  on  its  books  to  A.,  to  be  drawn  on  by 
him  during  his  life,  and  with  remainder  to  certain  others, 
delivered  with  the  bank  book  to  A.,  but  not  delivered  to  the 
bank  nor  brought  to  its  knowledge  before  the  death  of  the 
depositor,  is  revoked  by  that  event.*'' 

There  is  no  gift  of  money  where  one  deposits  it  in  a 
bank  to  the  joint  credit  of  himself  and  another,  so  that 
either  can  draw  against  it,  himself  retaining  the  pass  book, 
because  there  is  here  no  such  renunciation  of  all  claim  to 
and  interest  in  the  subject-matter  as  is  necessary  to  com- 
plete a  gift.**     While  this  rule  is  generally  accepted,  how- 


's Second  Nat.  Bank  v.  Gibboney,  43  Ind.  App.  492,  87  N.  E.  1064. 

8  0  Nogga  V.  Savings  Bank  of  Ansonia,  79  Ctonn.  425,  65  Atl.  129. 

81  Nicklas  v.  Parker,  71  N.  J.  Eg.  777,  61  Atl.  267,  71  Atl.  1135,  14 
Ann.  Cas.  921.    And  see  Hicks  v.  Meadows  (Ala.)  69  South.  432. 

8  2  Goodrich  v.  Rutland  Sav.  Bank,  81  Vt  147,  69  Atl.  651,  17  L.  R. 
A.  (N.  S.)  181. 

8  3  Supple  V.  Suffolk  Sav.  Bank,  198  Mass.  393,  84  N.  E.  432,  126 
Am.  St.  Rej).  451. 

84  Succession  of  Zacharie,  119  La.  150,  43  South.  988;  In  re  Davis, 
119  App.  Div.  35,  103  N.  Y.  Supp.  946. 

8  5  MeNamara  v.  McDonald,  69  Conn.  484,  38  Atl.  54,  61  Am.  St. 
Rep.  48. 

8  6  Robinson  v.  Mutual  Sav.  Bank,  7  Cal.  App.  642,  95  Pac.  533; 
Gordon  v.  Toler,  83  N.  J.  Eq.  25,  89  Atl.  1020;  Kelly  v.  Beers,  194 
N.  Y.  49,  SO  N.  B.  980,  128  Am.  St.  Rep.  543;   Lufkin  v.  Lufkm,  111 
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ever,  it  does  not  pass  without  question.  In  a  case  in  New 
York,  it  is  ruled  that  such  a  transaction  constitutes  an  ex- 
ecuted gift  of  one-half  of  the  money  on  deposit  at  the 
time.'''  And  in  Rhode  Island  it  is  said:  "The  argument 
against  the  vesting  of  a  joint  title  in  the  donee  is  that,  be- 
cause the  donor  can  defeat  the  gift  by  drawing  the  deposit, 
control  of  the  deposit  is  thereby  retained,  and  so  the  gift 
is  not  absolute  and  complete.  To  this  it  may  be  replied 
that  the  donee  has  the  same  power,  if  he  has  possession  of 
the  book.  Both  parties  cannot  hold  the  book  at  the  same 
time,  and  the  mere  fact  that  one  has  possession  of  it  ought 
not  to  be  conclusive  against  the  rights  of  the  other."  **  At 
any  rate,  when  the  donee,  under  such  circumstances,  ex- 
ercises his  rights  and  withdraws  a  portion  of  the  money  for 
himself,  there  is  a  completed  gift  to  him  of  that  much.*" 
There  is  still  another  case,  in  which  the  money  is  not  only 
deposited  to  the  joint  credit  of  the  donor  and  donee  but 
is  accompanied  by  a  more  or  less  specific  direction  that  it 
shall  be  payable  to,  or  shall  be  for  the  use  of,  the  survivor 
of  them.  Although  the  point  is  not  free  from  doubt,  the 
accepted  doctrine  appears  to  be  that  this  is  not  sufficient 
to  create  a  joint  interest  in  the  money  in  the  donee  or  give 
him  a  joint  ownership  of  it,  but  that  it  does  give  him  an  ex- 
pectant interest  in  the  fund,  conditioned  upon  the  prede- 
cease of  the  donor,  of  which  he  cannot  be  deprived  by  any 
act  of  the  donor,  as,  for  example,  by  his  making  a  different 
disposition  of  the  money  in  his  will.'" 

§  508.  Revocation  by  Mutual  Consent. — A  gift,  wheth- 
er of  real  or  personal  property,  may  be  revoked  and  the 
property  restored  to  the  ownership  of  the  donor  by  the  mu- 
tual consent  and  act  of  the  parties. °^  But  a  complete  rev- 
ocation of  the  gift  is  not  effected  by  a  restoration  of  the 

Me.  588,  90  Atl.  493;    MatMas  v.  Fowler,  124  Md.  655,  93  Atl.  298; 
McCullougli  V.  Forrest  (N.  J.  Cli.)  92  Atl.  595. 

87  In  re  Reed's  Estate,  89  Misc.  Rep.  632,  154  N.  Y.  Supp.  247. 

88  Industrial  Trust  Co.  v.  Scanlon,  26  R.  I.  228,  58  Atl.  786,  3 
Ann.  Cas.  863. 

8  9  Thompson  v.  Jones,  167  Cal.  748,  141  Pac.  366. 
90  Kelly  V.  Beers,  194  N.  Y.  49,  86  N.  E.  980,  128  Am.  St.  Rep.  543; 
Mulflnger  v.  Mulfinger,  114  Md.  463,  79  Atl.  1089. 
01  Quirk  t.  Smith,  124  La.  11,  49  South.  728. 
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property  to  the  donor  under  a  condition  or  promise  that 
another  article  or  piece  of  property  shall  be  substituted  for 
it,  unless  the  promise  is  fulfilled/'^  And  there  is  no  mutual 
rescission  of  a  gift  unless  the  donee  surrenders  it  with  the 
understanding  and  intention  that  it  is  unreservedly  restored 
to  the  donor  and  that  all  claim  to  it  thereafter  is  given  up 
by  the  donee.  Hence  in  a  case  where  one  to  whom  a  de- 
cedent had  given  a  valuable  ring  was  approached  by  the 
executor  of  the  decedent,  who  asked  to  see  it,  and  who,  on 
its  being  handed  to  him,  put  it  in  his  pocket  and  walked 
away,  it  was  held  that  the  donee  had  not  surrendered  the 
property  and  was  still  entitled  to  the  ring.^^ 

§  509.  Gifts  Causa  Mortis. — A  gift  causa  mortis  is  one 
made  under  the  imminent  apprehension  of  death  from  an 
existing  or  impending  cause,  by  which  the  property  is  at 
once  placed  in  the  possession  of  the  donee,  but  with  the 
condition  that  the  donation  shall  become  absolute  only  in 
the  event  of  the  donor's  death  from  the  apprehended  cause. 
In  Lyouisiana,  gifts  of  this  kind  are  invalid.  Gratuitous 
transfers  of  property  can  there  be  accomplished  only  by 
donations  inter  vivos  or  by  testamentary  disposition.^*  But 
under  the  English  common  law,  and  generally  throughout 
the  United  States,  such  dispositions  of  property  are  regard- 
ed as  perfectly  valid.  Thus,  a  gift  causa  mortis  to  a  donee, 
who  is  to  take  care  of  the  donor  during  life,  pay  his  debts 
after  his  death,  and,  after  pa3'ing  himself,  deliver  any  sur- 
plus to  a  designated  beneficiary,  is  not  contrary  to  public 
policy."^  But  on  grounds  of  public  policy  a  gift  causa 
mortis  cannot  be  sustained  where  the  death  which  the  do- 
nor expected  and  which  he  suffered  was  inflicted  upon  him 
by  his  own  hand."" 

Under  the  rules  now  generally  prevailing,  gifts  of  this 
kind  are  treated  as  far  as  possible  in  the  likeness  of  lega- 

9  2  Mims  V.  Sturdevant,  16  Ala.  154;  Applebury  v.  Anthony's  Ex'r, 
1  Wash.  (Va.)  287. 

83  Van  Slooten  v.  Wheeler  (In  re  Dodge's  Estate),  6()  Hun,  585, 
15  N.  Y.  Supp.  591,  s.  c.  60  Hun,  632,  21  N.  Y.  Supp.  336. 

o-i  Succession  of  Slnnot  v.  I-Iiberuia  Nat  Bank,  105  La.  705,  30 
South.  233 ;    Grice  v.  Tearson,  7  La.  Ann.  94. 

8  6  Deneff  v.  Helms,  42  Or.  161,  70  Pac.  390. 

8  6  Bainbridge  v.  Hoes,  163  App.  Dlv.  870,  149  N.  Y.  Supp.  20. 
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cies,  and  are  recoverable  by  the  donor  and  are  ambulatory 
during  his  lifetime."  That  is  to  say,  during  the  interval 
which  elapses  between  the  making  of  the  gift  and  delivery 
of  the  property  to  the  donee  and  the  death  of  the  donor,  the 
gift  is  conditional  and  the  donor  may  change  his  mind,  re- 
voke it,  or  bestow  the  same  property  on  another  person.^' 
And  where  a  statute  causes  a  will  to  be  automatically  re- 
voked by  the  birth  of  a  child  to  the  testator  not  provided 
for  in  such  will,  a  donation  causa  mortis  will  be  revoked 
by  the  birth  of  a  child  to  the  donor  after  making  the  dona- 
tion."" Where  a  gift  causa  mortis  is  beneficial  to  the  donee, 
and  imposes  no  burden  upon  him,  his  acceptance  of  it  is 
presumed  as  a  matter  of  law.^°°  In  effect,  it  is  said  that 
a  gift  of  this  kind  is  established  by  a  valid  delivery  of  the 
property,  the  expected  and  impending  death  of  the  donor, 
his  intention  to  pass  title  then  and  there,  and  the  absence 
of  a  revocation  before  his  death. ^"^ 

§  510.     Same;    Survival  of   Donor  and  Revocation. — A 

gift  causa  mortis  is  always  subject  to  the  implied  condition 
that  it  is  revocable  if  the  donor  shall  recover  from  the  ill- 
ness or  escape  the  peril  which  causes  his  apprehension  of 
death. ^"^  Hence,  upon  such  recovery  or  escape,  the  gift 
is  revoked,  and  the  donee  has  no  claim  to  retain  the  prop- 
erty given  as  against  the  demand  of  the  donor  for  its  res- 
toration, or  as  against  the  demand  of  a  third  person  to 
whom  the  donor  may  have  afterwards  given  it,  and  if  the 
donor  dies,  but  from  some  other  illness,  without  having  re- 


s' Rhodes  v.  CMlds,  64  Pa.  18. 

8  8  Vosburg  V.  Mallory,  155  Iowa,  165,  135  N.  W.  577,  Ann.  Cas. 
1914C,  880;  Parker  v.  Marston,  27  Me.  196;  Emery  v.  Clough,  63 
N.  H.  552,  4  Atl.  796,  56  Am.  Kep.  543;  Merchant  v.  Merchant,  2 
Bradf.  Sur.  (N.  Y.)  432 ;  Hillman  v.  Toung,  64  Or.  73,  127  Pac.  793, 
129  Pac.  124;  Wigle  v.  Wigle,  6  Watts  (Pa.)  522 ;  Scott  v.  Union  & 
Planters'  Bank  &  Trust  Co.,  123  Tenn.  258,  130  S.  W.  757;  Bunn  v. 
Markham,  7  Taunt.  230.  Compare  Gilligan  v.  Lord,  51  Conn.  562 ; 
Duncan's  Adm'rs  v.  Duncan,  5  Litt.  (Ky.)  12. 

99  Bloomer  v.  Bloomer,  2  Bradf.  Sur.  (N.  Y.)  339. 

100  Varley  t.  Sims,  lOO  Minn.  331,  111  N.  W.  269,  8  L.  R.  A.  (N. 
S.)  828,  117  Am.  St.  Rep.  694,  10  Ann.  Cas.  473. 

101  Cronin  v.  Chelsea  Sav.  Bank,  201  Mass.  146,  87  N.  E.  484. 

102  Peck  V.  Scofield,  186  Mass.  108,  71  N.  E.  109;  Lisle  v.  TribWe, 
92  Ky.  301,  17  S.  W.  742. 
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claimed  and  recovered  the  property,  it  will  belong  to  his 

estate  and  not  to  the  donee/"*  So,  if  one  deposits  money, 
to  be  given  to  a  designated  charity  in  case  he  does  not  re- 
turn from  an  intended  journey,  it  cannot  be  claimed  as  a 
donatio  causa  mortis  if  the  depositor  does  return/"*  As  to 
the  manner  of  claiming  the  return  of  the  property  upon  the 
donor's  recovery,  it  is  said  that  an  appropriation  by  the 
donor,  after  the  making  of  the  gift,  of  a  part  of  the  sub- 
ject-matter to  his  own  use,  shows  either  an  ineffectual  de- 
livery or  a  revocation,  and  in  either  case  is  fatal  to  the  va- 
lidity of  a  gift  causa  mortis/""  And  if  the  subject  of  the 
donation  was  real  property,  the  donor,  upon  recovering 
from  his  illness  and  desiring  to  revoke  the  gift,  may  main- 
tain a  bill  in  equity  for  a  reconveyance  of  the  property/"* 
It  is  a  matter  of  some  doubt  whether  a  gift  causa  mortis 
is  revoked  by  the  mere  act  of  the  donor  in  subsequently  ex- 
ecuting a  will  in  which  he  makes  a  different  disposition  of 
the  same  property.  But  the  generally  accepted  doctrine  is 
that  this  does  not  effect  a  revocation  of  the  gift,  for  the  rea- 
son that  the  will  does  not  "speak''  or  take  effect  until  the 
death  of  the  testator,  but  at  that  very  moment,  and  in  con- 
sequence of  that  event,  the  gift  becomes  complete  and  ir- 
revocable by  the  fulfillment  of  the  condition  on  which  it 
was  made/"^ 

It  is  not  essential  to  render  valid  a  gift  causa  mortis  that 
the  donor  should  die  from  the  apprehended  cause,  but  it 
is  sufficient  if,  before  his  recovery-  from  that  disease,  he 
dies  from  some  other  disease  existing  at  the  same  time. 
Thus,  a  gift  causa  mortis,  made  in  apprehension  of  death 

103  Lisle  V.  Tribble,  92  Ky.  304,  17  S.  W.  742;  Weston  v.  Hight,  17 
Me.  2S7,  35  Am.  Dec.  250;  Conser  v.  Snowden,  54  Md.  175,  39  Am. 
Rep.  068;  Northrlp  v.  Burge,  2.55  Mo.  641,  104  S.  W.  584;  Grymes  v. 
Hone,  49  N.  Y.  17,  10  Am^  Rep.  313 ;  Merchant  v.  Merchant,  2  Bradf . 
Sur.  (N.  Y.)  432;  Weigel  v.  Weigel,  5  Watts  (Pa.)  486.  But  see 
Crue  V.  Caldwell,  52  N.  J.  Law,  215,  19  Atl.  188. 

104  Roberts  v.  Draper,  18  111.  App.  167. 

105  Kirk  V.  McCusker,  3  Misc.  Rep.  277,  22  N.  Y.  Supp.  780. 
ion  Kyle  v.  Craig,  125  Cal.  107,  57  Pac.  791. 

107  Brunson  v.  Henry,  140  Ind.  455,  39  N.  E.  256;  Emery  v.  Clough, 
63  N.  H.  552,  4  Atl.  796,  56  Am.  Rep.  543;  Merchant  v.  Merchant, 
2  Bradf.  Sur.  (N.  Y.)  432;  Nicholas  v.  Adams,  2  Whart.  (Pa.)  17. 
But  compare  Jayne  v.  Murphy,  31  111.  App.  28. 
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from  an  impending  surgical  operation,  is  not  rendered  in- 
valid because  the  donor,  without  ever  recovering  from  the 
operation  or  from  the  disease  for  which  it  was  performed, 
dies  of  another  disease  not  connected  with  the  operation  or 
the  original  disease. ^"^  In  cases  of  lingering  illness  it  is  not 
always  easy  to  determine  whether  the  gift  should  be  con- 
sidered as  established  by  the  eventual  death  of  the  donor. 
But  it  appears  that  if  the  donor,  when  making  the  gift,  was 
under  the  apprehension  of  immediate  death,  that  is,  within 
a  few  days  at  most,  and  so  far  recovers  from  the  immediate 
peril  as  to  quiet  that  apprehension,  and  thereafter  lives  for 
perhaps  several  months,  the  donee  has  no  title  to  retain  the 
property,  although  the  donor  never  entirely  recovers  from 
the  disease  and  eventually  dies  of  it.^""  In  a  case  in  New 
York,  the  donor,  being  taken  suddenly  ill,  gave  a  consider- 
able sum  of  money  to  one  of  his  grandchildren,  telling  her 
to  keep  it  if  anything  should  happen  to  him  suddenly.  His 
reason  for  so  doing  was  to  equalize  the  shares  of  the  vari- 
ous legatees  under  his  existing  will,  as  this  grandchild 
had  not  been  provided  for  so  generously  as  the  other  heirs. 
He  recovered  his  strength  somewhat  and  went  to  the  room 
where  he  kept  his  desk  and  papers,  and  there  destroyed 
his  will,  and  died  the  next  day.  It  was  held  that  the  grand- 
child was  not  entitled  to  retain  the  money  given  to  her, 
since  the  decedent,  by  destroying  his  will,  had  placed  all 
his  heirs  on  an  equality,  and  thereby  had  done  away  with 
the  only  reason  which  induced  him  to  make  the  gift.^^" 

§  511.  Burden  of  Proof  and  Evidence. — One  claiming 
property  as  a  gift,  and  particularly  where  the  alleged  donor 
is  dead,  has  the  burden  of  proving  an  executed  gift  by 
clear  and  convincing  evidence.^^^  And  one  who  takes  a 
gift  or  settlement  of  property  under  an  instrument  which 
contains  no  power  of  revocation  must  sustain  the  burden 


108  Ridden  V.  Thrall,  125  N.  T.  572,  26  N.  E.  627,  11  L.  R.  A.  684, 
21  Am.  St.  Rep.  758.     See  Hagemann  v.  HagemaBn,  90  111.  App.  251. 

100  In  re  Stockham's  Estate,  6  Pa.  Dlst.  R.  422;  Shirley  v.  White- 
head,  36  N.  C.  130;   Weston  v.  Hight,  17  Me.  287,  35  Am.  Dec.  250. 

110  Allen  V.  Baldwin,  12  N.  Y.  St.  Rep.  512. 

111  In  re  Smith's  Estate,  237  Pa.  115,  85  Atl.  76;  Jackson  v.  Lamar, 
67  Wash.  385,  121  Pac.  857. 

Black  Resc. — 77 
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of  proving  that  there  was  a  distinct  intention  on  the  part 
of  the  donor  to  make  the  gift  irrevocable/^^  and  this  rule 
is  especially  applicable  where  the  situation  or  condition  of 
the  donor  make  the  donation  appear  unreasonable  or  im- 
provident."' And  a  finding  that  the  grantor  had  sufficient 
mental  capacity  to  transact  business,  and  that  he  under- 
stood the  business  in  which  he  was  engaged,  is  not  con- 
clusive of  a  real  intention  on  his  part  to  make  a  deliberate 
and  free  gift."* 

112  Crawfordsville  Trust  Co.  v.  Kamsey,  55  Ind.  App.  40,  100  N. 
E.  1049,  102  N.  E.  282. 

113  Bachseits  v.  Leichtweis,  256  111.  357,  100  X.  E.  197. 

114  Nichols  V.  MeCartliy,  53  Conn.  299,  2.'',  Atl.  93,  55  Am.  Kep.  105. 


1219  KESERVATION  OF  BIGHT  TO  RESCIND  §   512 

CHAPTER  XXVII 
EESBEVATION  OF  RIGHT  TO  RESCIND 

§  512.  Validity  and  Effect  of  Reservation. 

513.  Mode  of  Rescission  Under  Reserved  Right. 

514.  Notice  of  Rescission. 

515.  Stipulation  Limiting  Time  for  Rescission  or  Return. 

516.  Mutual  or  Unilateral  Right  of  Rescission. 

517.  Contingencies  Giving  Right  to  Rescind. 

518.  Building  and  Construction  Contracts. 

519.  Agreement  to  Take  Back  Unsold  Goods. 

520.  Rescission  for  Unsatisfactory  Performance. 

§  512.  Validity  and  Effect  of  Reservation. — A  clause  in 
a  contract  by  which  one  of  the  parties  reserves  to  himself 
a  right  to  rescind  or  cancel  it,  either  at  his  mere  discretion 
or  upon  the  happening  of  a  certain  contingency,  is  not  con- 
trary to  pubHc  policy,  although  it  also  provides  that  he  shall 
not  be  under  any  liability  for  damages  to  the  other  party 
upon  such  cancellation.'^  But  a  provision  of  this  kind  must 
be  plainly  and  clearly  expressed,  since  it  may  be  very  dis- 
advantageous to  the  party  against  whom  the  reserved  right 
is  exercised,  and  the  tendency  is  to  construe  an  ambiguous 
provision  of  this  kind  rather  as  permitting  a  modification 
of  the  contract  or  an  addition  to  its  terms  than  as  author- 
izing its  entire  abrogation.^  Such  a  reservation  is  merely 
latent  until  called  into  exercise,  that  is,  a  contract  in  which 
is  reserved  the  right  to  declare  a  forfeiture  or  rescission  is 
mutually  binding  on  the  parties  until  the  forfeiture  or  re- 
scission is  declared,^  and  one  who  fails  to  exercise  an  op- 
tion to  rescind,  given  to  him  by  a  contract  of  sale,  thereby 
elects  to  confirm  the  sale.*  If,  however,  the  party  possess- 
ing the  reserved  right  to  rescind  chooses  to  exercise  it,  it 

1  Hypse  v.  Avery  Mfg.  Co.,  32  Tex.  Civ.  App.  409,  74  S.  W.  812 ; 
Smith  V.  Alexander,  128  111.  App.  507.  Reservation  of  right  to 
cancel  or  rescind  insurance  policies,  see,  supra,  §  480. 

2  HoUaday-Klotz  Land  &  Lumber  Co.  v.  Beekman  Lumber  Co.,  136 
Mo.  App.  176,  116  S.  W.  436;  Buist  v.  Eufaula  Drug  Co.,  96  Ala. 
292,  11  South.  301. 

3  Heald  v.  Wright,  75  111.  17. 

i  Patent  Title  Co.  v.  Stratton  (C.  C.)  89  Fed.  174. 
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does  not  require  the  consent  or  acquiescence  of  the  other 
party, ^  and  where  a  written  contract  gave  one  of  the  par- 
ties the  right  to  cancel  it  absolutely,  a  parol  agreement 
that  this  right  should  not  be  exercised  in  certain  con- 
tingencies, which  preceded  the  written  contract  and 
hence  constitutes  a  part  of  it,  may  itself  be  rescinded 
and  the  right  of  cancellation  exercised  at  will."  As 
against  the  exercise  of  such  an  option  to  rescind,  the 
other  party  to  the  contract  cannot  insist  upon  completing 
it,  and  a  tender  of  performance  on  his  part  is  of  no  avail.' 
And  he  is  also  bound  to  refund  or  restore  whatever  he 
may  have  received  in  the  way  of  consideration  under  the 
contract.^  Where  a  contract  for  the  sale  of  real  property 
authorizes  the  vendor  to  rescind  for  any  default  of  the  pur- 
chaser in  the  payment  of  taxes  or  interest,  or  in  the  making 
of  improvements,  the  right  of  the  vendor  to  rescind  is  not 
affected  by  the  fact  that  he  is  indebted  to  the  purchaser  in 
an  amount  exceeding  that  due  on  the  contract,  at  least 
where  he  disputes  the  indebtedness  and  has  never  agreed  to 
apply  it  on  the  contract. °  In  the  case  of  a  sale  of  land,  an 
agreement  that  the  vendor  will  take  back  the  property  and 
refund  the  price  in  case  the  purchaser  is  dissatisfied  with 
his  purchase,  within  a  limited  time,  is  not  a  personal  cove- 
nant, but  is  one  which  may  be  taken  advantage  of  by  the 
personal  representatives  of  the  deceased  purchaser.^"  But 
a  right  to  terminate  a  contract  or  to  rescind  it,  reserved 
to  one  of  the  parties  only,  cannot  be  invoked  for  the  bene- 
fit of  the  other. ^'^  Thus,  for  instance,  where  one  sold  a 
business,  taking  the  purchaser's  note,  and  the  contract  of 
sale  provided  that  "if  said  note  should  not  be  paid  or  other 
satisfactory  arrangements  made,  the  above  business  shall 
belong  to  me  [the  vendor]  in  the  same  state  in  which  [the 

6  Carter  v.  Walker,  2  Rich.  (S.  C.)  40. 

e  Maher  v.  Garry,  3  App.  Div.  480,  38  N.  T.  Supp.  436,  44a 

7  Barrie  v.  Quinby,  206  Mass.  259,  92  N.  E.  451. 

8  Giles  V.  Bradley,  2  Johns.  Gas.  (N.  Y.)  253. 

9  Benham  v.  Columbia  Canal  Co.,  74  Wash.  110,  132  Pae.  884.  Op- 
tion or  reserved  right  to  rescind  in  case  of  contracts  for  the  sale 
of  lands,  see,  supra,  §  416. 

10  Fuller  v.  Dempster  (Pa.)  11  Atl.  670. 

11  Young  V.  Paris,  69  '111.  App.  449. 
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purchaser]  receives  it,"  it  was  held  that  this  merely  gave 
the  vendor  the  right  to  repossess  himself  of  the  business  if 
the  note  should  not  be  paid,  and  did  not  give  the  purchaser 
an  option  to  return  the  business  and  thereby  discharge  his 
obligation. ^^ 

§  513.  Mode  of  Rescission  Under  Reserved  Right. — 
Where  a  contract  reserves  to  one  of  the  parties  the  right  to 
rescind  it,  and  also  prescribes  the  mode  in  which  such  right 
shall  be  exercised,  or  provides  that  certain  specified  acts 
shall  be  done  by  that  party  as  a  condition  upon  his  right 
to  rescind,  it  must  be  strictly  followed,  and  the  party  can- 
not rescind  in  any  other  mode  nor  without  complying  with 
the  conditions. ^^  Thus,  for  instance,  where  the  contract 
contains  a  provision  that  either  party  may  terminate  it  upon 
proper  notice,  and  that  thereupon  arbitrators  shall  be  ap- 
pointed to  determine  the  terms  upon  which  the  contract 
shall  be  rescinded  and  the  compensation  to  be  awarded,  a 
court  of  equity  will  not  entertain  a  bill  to  cancel  the  con- 
tract, as  such  a  bill  would  be  in  itself  a  violation  of  the  pro- 
vision for  arbitration.^*  If  no  specific  acts  are  to  be  per- 
formed by  the  party  desiring  to  rescind,  he  may  effect  his 
purpose  by  giving  to  the  other  party  a  clear  expression  of 
his  determination  to  terminate  the  contract.  Probably  the 
mere  expression  of  a  wish  to  be  released  from  the  contract 
would  not  be  enough.  But  in  a  case  where  a  license  for  the 
manufacture  of  certain  articles  gave  the  licensee  the  right 
to  cancel  it  on  30  days'  notice,  it  was  held  that  a  rescission 
was  effected  by  a  notice  which  stated  that  "we  wish  to 
cancel  our  license,  as  per  contract.  You  will  please  return 
our  bond  to  us,  and  we  will  return  the  license  to  you  by  re- 
turn mail."  ^^  And  it  has  been  held  that  a  letter  begging 
for  an  extension  of  time  for  performance  under  the  contract, 
with  a  return  of  the  contract,  effects  a  rescission  if  the  ex- 

12  Gelst  V.  Stler,  134  Pa.  216,  19  Atl.  505. 

13  McKay  v.  Carrington,  1  McLean,  50,  Fed.  Oas.  No.  8,841 ;  King 
V.  Towsley,  64  Iowa,  75,  19  N.  W.  859;  Avery  Planter  Co.  v.  Peck, 
80  Minn.  519,  83  N.  W.  455,  1083 ;  Ward  v.  American  Health  Food 
Co.,  119  Wis.  12,  96  N.  W.  388. 

11  Xonng  Lock  Nut  Co.  v.  Brownley  Mfg.  Co.  (N.  J.  Eq.)  84  Atl.  947. 
16  Ireland  v.  Dick,  130  Pa.  299,  18  Atl.  735. 
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tension  is  refused.'"  In  other  cases,  a  termination  of  the 
contract  may  be  made  out  from  the  acts  and  conduct  of  the 
parties.  Thus,  if  a  machine  is  sold  under  a  warranty  to 
do  good  work,  and  with  a  promise  to  take  it  back  if  not  sat- 
isfactory, and  it  is  tried  and  found  to  work  badly,  the  mere 
return  of  the  machine  to  the  seller  or  his  agent,  and  its  ac- 
ceptance by  the  latter  without  objection  or  condition,  will 
effect  a  rescission  of  the  contract. '^  So,  under  a  contract 
for  the  performance  of  work,  a  finding  that  the  contract  has 
been  dissoh-ed  is  warranted  by  evidence  that  the  one  par- 
ty directed  the  other  to  discontinue  work  and  refused  there- 
after to  allow  him  to  continue. ^^  But  a  refusal  by  one  of  the 
parties  to  go  on  with  the  contract,  because  of  alleged  unfair 
conduct  on  the  part  of  the  other,  is  not  an  exercise  of  a  re- 
served right  of  cancellation.'"  And  in  any  case,  and  accord- 
ing to  the  general  rules  applicable  to  the  subject,  a  reserved 
right  to  cancel  a  contract  must  be  exercised  within  a  rea- 
sonable time,  if  at  all,  that  is,  without  unnecessary  and  in- 
jurious delay. ^° 

Upon  the  termination  of  a  contract,  upon  the  exercise  of 
a  reserved  power  of  cancellation,  the  parties  are  remitted 
to  their  original  rights,-'  and  the  one  who  has  paid  money 
or  parted  with  a  consideration  may  recover  it  back.^- 
Where,  under  a  contract  of  sale,  deliveries  and  payments 
are  to  be  in  installments,  and  the  seller  reserves  a  right  to 
cancel  the  contract  as  to  undelivered  goods  on  the  buyer's 
default  in  payment,  such  default  justifies  the  seller  in  re- 
fusing to  continue  deliveries,  while  retaining  the  right  to 
claim  damages  from  the  buyer  as  for  a  breach. ^^  And  one 
who  works  for  another  under  a  contract  which  reserves  to 
the  latter  the  right  to  cancel  it  is  entitled,  after  such  cancel- 

16  Thayer  v.  Allison,  109  111.  ISO. 

17  Eu.s.sell  &  Co.  V.  Wohler,  7  Neb.  4C6. 

18  Curnan  v.  Delaware  &  O.  R.  Co.,  (j:!  Hun,  628,  17  N.  T.  Supp.  714. 

1  n  Crescent  Mfg.  Co.  v.  N.  O.  Nelson  Mfg.  Co.,  100  Mo.  325,  13 
S.  W.  503. 

2  0  Silnger  'Mfg.  Co.  v.  Ciillaton,  90  Mich.  639,  51  N.  W.  687. 
2iBrlggs  V.  Murtha,  12  PUila.  (Pa.)  179. 

2  2  Laubach  v.  Laubach,  73  Pa.  387. 

23  Cherry  A'alley  Iron  Works  v.  Florence  River  Iron  Co.,  64  Fed. 
569,  12  C.  C.  A.  306. 
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lation,  to  recover  upon  a  quantum  meruit  the  value  of  his 
work  up  to  that  time.^* 

§  514.  Notice  of  Rescission. — Any  provision  in  the  con- 
tract in  regard  to  the  notice  which  must  be  given,  as  a  con- 
dition upon  the  reserved  right  to  cancel,  in  respect  to  the 
form  of  the  notice,  the  time  within  which  it  must  be  given 
or  the  length  of  time  it  must  run  before  the  rescission  is 
effective,  must  ordinarily  be  complied  with  strictly  and 
punctually.^'*  And  where  a  purchaser  reserves  the  right  to 
cancel  by  a  certain  date,  he  must  adopt  a  mode  of  notice 
that  will  reach  the  seller  within  the  time  reserved,  and 
hence  a  letter  of  cancellation,  mailed  within  the  reserved 
time,  but  too  late  to  reach  the  seller  within  such  time  is  in- 
sufficient.^" But  it  is  to  be  observed  that  if  an  adequate 
cause  for  rescission  exists,  independently  of  the  reservation 
in  the  contract,  then  a  rescission  may  be  had  without  re- 
gard to  the  provision  for  notice  contained  in  the  contract, 
which,  in  that  event,  is  not  applicable.  Thus,  a  written 
contract  for  the  sale  of  a  machine  contained  a  warranty  of 
quality,  but  it  was  on  condition  that,  in  case  the  machine 
proved  defective,  notice  of  the  defect  should  be  given  in 
writing  to  the  seller  at  its  home  office.  Before  the  purchaser 
signed  the  purchase-money  notes,  he  complained  to  the 
general  agent  of  the  seller  of  a  defect  in  the  machine,  and 
the  agent  promised  to  remedy  any  defect,  and  on  the  faith 
of  such  promise  the  purchaser  signed  the  notes,  but  the 
machine  was  not  made  satisfactory.  It  was  held  that  the 
purchaser  was  entitled  to  rescind,  although  he  had  not 
given  the  notice  required  by  the  written  contract.^'  In  an- 
other case,  the  plaintiff  granted  to  the  defendant  an  exclu- 
sive license  for  the  sale  of  certain  patented  articles,  and  the 
contract  provided  that  the  plaintiff  might  notify  the  defend- 


24  Fitzgerald  v.  Allen,  128  Mass.  232. 

2  5Farrelly  v.  United  States,  159  Fed.  671,  86  C.  C.  A.  539;  A. 
Lesclien  &  Sons  Kope  Co.  v.  C.  T.  Patterson  &  Co.,  130  La.  557,  58 
South.  336;  Paris  Oil  &  Cotton  Co.  v.  Carstens  Packing  Co.  (Tex. 
Civ.  App.)  126  S.  W.  1182. 

26  McCaskey  Kegister  Co.  v.  Redd,  145  Mo.  App.  185,  130  S.  W.  109. 

2  7  Nichols  &  Shepard  Co.  v.  Caldwell,  26  Ky.  Law  Kep.  136,  80 
S.  W.  1099. 
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ant  of  any  breach  on  his  part,  and  if  the  matter  was  not  rem- 
edied within  thirty  days,  might  terminate  the  contract  by 
another  notice.  But  it  also  provided  that  "the  remedy  given 
in  tliis  section  is  merely  cumulative,  and  shall  not  deprive 
the  licensor  of  any  of  its  legal  or  equitable  remedies." 
And  it  was  held  that  such  provision  did  not  deprive  the 
plaintiff  of  the  right  to  terminate  the  contract  without  no- 
tice, because  of  deliberate,  willful,  and  persistent  viola- 
tions by  the  defendant  which  left  no  doubt  of  his  intention 
to  repudiate  the  same,  or  of  the  right  to  sue  for  damages  for 
the  breach.'* 

§  515.  Stipulation  Limiting  Time  for  Rescission  or  Re- 
turn.— Where  a  contract  reserves  to  one  of  the  parties  the 
right  to  rescind  or  cancel  it,  but  only  within  a  specific  lim- 
ited time,  the  right  must  be  exercised  before  the  expira- 
tion of  that  time  or  not  at  all.  If  the  stipulated  time  elapses, 
the  contract  becomes  absolute  and  irrevocable.'"  There  may 
be  an  exception,  however,  on  equitable  principles,  where 
the  party  against  whom  the  right  of  rescission  is  to  be  ex- 
ercised has  led  the  other  to  believe  that  he  would  acquiesce 
in  a  rescission  after  the  agreed  time,  or  that  the  requirement 
as  to  time  would  be  waived,  or  where  his  acts  or  conduct 
prevented  the  other  party  from  taking  steps  to  effect  a  re- 
scission within  the  limited  time.'"  It  is  probable  also  that 
equity  would  allow  a  reasonable  time  within  which  to  de- 
termine upon  the  propriety  or  necessity  of  demanding  a  re- 
scission, irrespective  of  the  limitations  in  the  contract,^^ 
but  it  is  held  that  a  provision  in  a  contract  of  sale  of  goods 
that  cancellation  of  orders  can  only  be  made  for  breach  of 
contract,  and  then  only  within  five  days  after  delivery  of 
the  goods,  and  that  the  purchaser  is  not  entitled  to  an  al- 

2  8  Berliner  Gramophone  Co.  v.  Seaman  (O.  C.)  Ill  Fed.  679. 

2  9  HotctLldss  V.  Oliver,  5  Denio  (N.  Y.)  314;  Wilson  v.  Davis,  5 
Watts  &  a  (Pa.)  521 ;   Patten  v.  Smith,  5  Conn.  196. 

3  0  Pierce  v.  Lukens,  144  Cal.  397,  77  Pac.  996;  Howard  v.  Gal- 
braith,  13  Cal.  App.  373,  100  Pac.  889. 

3iLdppman  v.  Hauben,  47  Misc.  Eep.  668,  94  N.  y.  Supp.  520.  A 
right  given  to  the  seller  by  the  contract  to  rescind  on  information 
affecting  unfavorably  the  purchaser's  credit  must  be  exercised  within 
a  reasonable  time  after  such  information  is  obtained.  Davidson 
Hardware  Co.  v.  Delker  Bros.  Buggy  Co.  (N.  C.)  86  S.  E.  958. 
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lowance  for  defects  unless  claimed  within  ten  days  after 
delivery,  is  proper  and  reasonable,  and  will  be  enforced 
by  the  courts  according  to  its  terms.'^ 

§  516.     Mutual  or  Unilateral  Right  of  Rescission. — The 

reservation  of  a  right  to  rescind  a  contract  may  be  made 
unilateral,  that  is,  it  may  rest  in  the  will  and  discretion  of 
one  party  only,  in  which  case  the  concurrence  of  the  other 
is  not  necessary  to  its  exercise.^'  Or  a  right  to  terminate 
or  withdraw  from  the  contract  may  be  reserved  to  each  of 
the  parties,  as  where  it  is  provided  that  the  contract  shall 
continue  in  force  "until  such  time  as  may  be  mutually 
agreed  upon,  unless  before  such  time  either  party  shall 
give  to  the  other  one  week's  notice  of  his  desire  to  close 
the  same."  Such  a  contract  may  be  terminated  by  either 
party  at  pleasure.'*  A  mutual  right  of  rescission  may  also 
exist  where  the  contract  is  incomplete,  or  where  an  offer 
has  been  accepted  conditionally  or  provisionally  or  has 
been  accepted  in  part  only.  Thus,  a  merchant  proposed  to 
engage  a  shipmaster  to  transport  three  cargoes,  but  the 
master  refused  to  contract  for  more  than  one,  telling  the 
merchant  that  when  he  had  carried  the  first  he  would  tell 
him  whether  he  would  carry  the  others,  and  it  was  held 
that  there  was  a  mutual  right  to  rescind,  and  that  the  one 
could  not  be  bound  to  furnish  more  than  the  other  was 
bound  to  convey .'^  A  similar  ruling  was  made  in  a  case 
where  a  salesman  took  an  order  for  goods,  with  the  privi- 
lege in  the  buyer  to  countermand  within  ten  days,  and  be- 
fore the  expiration  of  the  ten  days  the  sellers  notified  the 
buyer  that  they  declined  to  ratify  the  contract  made  by 
their  salesman  and  would  not  ship  the  goods.  It  was  held 
that,  the  contract  being  incomplete,  the  sellers  had  an 
equal  right  with  the  buyer  to  rescind  within  the  limited 
time.'°  In  another  case,  the  defendant  having  contracted 
to  sell  land  to  a  third  party,  the  plaintiff  deposited  money 


8  2  Southwark  Mills  Co.  v.  Slepin,  46  Pa.  Super.  Ct.  296. 

33  Patterson  v.  Bonner,  14  La.  214. 

34  Briggs  V.  Murtha,  12  Phila.  (Pa.)  179. 
3  f' Bradley  v.  Denton,  3  AVis.  557. 

se  Kraft  v.  Sims,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  404. 
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with  him,  agreeing  that  it  should  be  applied  on  the  contract 
whenever  the  plaintiff  should  have  procured  an  assignment 
thereof.  It  was  held  that  the  plaintiff  had  his  election 
whether  to  procure  the  assignment  or  not,  and  might  refuse 
to  do  so  and  recover  back  his  money. ^^  But  where  the  con- 
tract vests  a  right  of  rescission  in  one  party  only,  to  be 
exercised  in  case  of  inaction  or  failure  of  performance  by 
the  other  party,  the  latter  cannot  take  advantage  of  his  own 
default  to  eft'ect  or  insist  upon  a  rescission.^" 

§  517.  Contingencies  Giving  Right  to  Rescind. — When 
a  right  to  rescind,  reserved  to  one  of  the  parties  in  a  con- 
tract, is  made  to  depend  upon  the  happening  of  a  certain 
event  or  contingency,  it  can  be  exercised  only  in  the  case 
provided  for,  not  arbitrarily  or  at  the  mere  will  of  the  par- 
ty, nor  for  any  other  reason  than  that  specified  in  the  con- 
tract.^°  And  further,  a  provision  of  this  kind  is  construed 
with  some  strictness.  A  substantial  compliance  with  the 
contract  by  the  other  party  will  ordinarily  be  sufficient  to 
save  him  from  the  enforcement  of  such  a  provision  for  re- 
scission, since  it  is  something  in  the  nature  of  a  forfeiture. 
In  other  words,  the  precise  breach,  default,  or  contingency 
specified  in  the  contract  must  be  shown  to  have  occurred.*" 
Thus,  where  a  traffic  agreement  between  two  street-car 
companies  provided  that,  if  one  of  them  used  or  permitted 
"steam  as  a  motive  power"  on  part  of  its  line,  the  contract 
could  be  rescinded,  it  was  held  that  the  use  by  it  of  elec- 
tricity as  a  motive  power,  in  the  place  of  horses,  did  not  au- 
thorize a  rescission.*^  So,  where  a  contract  for  the  sale 
of  seed  contained  a  provision  that,  if  the  seller  found  that 
"identical"  contracts  did  not  exist  between  the  buyer  and 

8  7  Phelps  V.  Bostwick,  22  N.  T.  242. 

38  Vickers  v.  Electrozcne  Commercial  Co.,  66  N.  J.  Law,  9,  4S  Atl. 
606 ;   Wetherell  v.  Brobst,  23  Iowa,  586. 

3"  Semon,  Bache  &  Co.  v.  Copiies,  Zook  &  Mutsehler  Co.,  35  Iml. 
App.  351,  74  N.  B.  41,  111  Am.  St.  Rep.  171 ;  Purcell  Envelope  Co.  v. 
United  States,  47  Ct.  CI.  1 ;  Weil  v.  Jones,  53  Cal.  46 ;  Spirit  Valley 
Lumber  Co.  v.  A.  H.  Averill  Machinery  Co.,  49  Wash.  46,  94  Pac.  650 ; 
Rlchey  v.  Union  Cent.  Life  Ins.  Co.,  140  Wis.  4S6,  122  N.  W.  1030. 

4  0  Levlne  v.  Field  (Sup.)  114  N.  Y.  Supp.  819. 

41  Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Island  &  B.  R.  Co.,  144 
N.  Y.  152,  39  N.  E.  17,  26  L.  R.  A.  610. 
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certain  other  growers,  the  contract  should  become  void,  it 
was  held  that  the  existence  of  contracts  with  such  other 
growers  "substantially"  identical  with  the  contract  in  ques- 
tion constituted  a  compliance  with  such  provision.*^ 
Again,  where  an  owner  of  agricultural  land  executed  an  oil 
and  gas  lease  providing  that,  if  it  should  be  detrimental  to 
a  sale  of  the  place,  it  might  be  canceled,  it  was  held  that 
such  provision  should  be  construed  only  to  require  a  re- 
scission if  the  lease  was  detrimental  to  a  sale  of  the  land 
for  agricultural  or  other  purposes  to  which  it  was  then  de- 
voted, and  did  not  authorize  a  rescission  to  permit  the  lessor 
to  dispose  of  his  oil  rights  to  greater  advantage.*^ 

But  on  the  other  hand,  if  the  particular  event  occurs,  it  is 
immaterial  how  little  relation  it  may  appear  to  have  to  the 
substance  of  the  contract,  or  how  unreasonable  it  may  seem 
to  be  to  make  the  continued  existence  of  the  contract  de- 
pend upon  it.  If  the  case  arises  in  which  the  right  to  re- 
scind was  reserved,  that  right  may  be  exercised,  the  parties 
having  so  contracted.  Such  was  the  ruling  in  a  case  where 
a  person  contracted  for  the  purchase  of  farm  machinery, 
but  reserved  the  right  to  countermand  the  order  if  he  should 
go  to  another  state  and  there  buy  land,**  and  in  a  case 
where  an  order  for  supplies  for  a  newspaper  was  made 
countermandable  "in  case  I  dispose  of  this  paper,"  ^^  and 
a  corporate  contract  for  the  sale  of  land,  providing  that  it 
might  be  declared  void  in  the  event  of  a  suit  by  the  stock- 
holders to  prevent  its  consimimation,  may  be  declared  void 
upon  the  institution  of  such  a  suit  by  the  stockholders, 
though  the  suit  was  without  merit  and  was  afterwards  dis- 
missed for  want  of  prosecution.*'^  Parties  to  a  contract 
sometimes  agree  to  rescind  it  if  the  representations  made 
by  either  are  not  true,  and  in  this  case  a  court  of  equity 
will  decree  a  rescission  if  any  representation  made  by  ei- 
ther, material  in  its  character,  was  untrue.*^ 

42  Bernard  v.  Sloan,  2  Cal.  App.  737,  84  Pac.  232. 
*3  Duntley  v.  Anderson,  169  Fed.  391,  94  C.  0.  A.  647. 
*4  J.  I.  Case  Threshing  Machine  Co.  v.  Mlckley,  72  Kan.  372,  83 
Pac.  970. 
*5  Aldine  Press  v.  Estes,  75  Mich.  100,  42  N.  W.  677. 
*6  Barney  v.  Delta  &  Pine  Land  Co.,  105  Miss.  320,  62  South.  355. 
"  Wilson  V.  Haecker,  85  111.  349. 
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§  518.  Building  and  Construction  Contracts. — Where  a 
contract  for  the  erection  of  a  building  or  other  construc- 
tion work  authorizes  the  employer  or  owner  to  rescind  or 
cancel  the  contract  in  case  of  failure  of  the  contractor  to 
comply  with  the  contract  "as  to  progress  and  character  of 
the  work  done,"  a  forfeiture  may  be  declared  because  of 
either  the  insufficient  progress  or  the  faulty  character  of 
the  work,  and  it  is  not  necessary  that  the  default  should  be 
as  to  both.*^  But  a  reservation  of  this  kind  does  not  give 
to  the  other  party  the  sole  prerogative  of  deciding  whether 
the  work  is  being  properly  performed,  and  he  is  not  justified 
in  canceling  the  contract  if  the  work  is  in  fact  being  per- 
formed as  called  for  in  the  contract.*^  A  forfeiture  of  the 
contract  and  discharge  of  the  contractor  is  not  justified  by 
a  mere  threat  of  the  latter  that  he  will  not  proceed  unless 
his  claim  for  extra  work  is  allowed,^"  nor  can  a  subcon- 
tractor be  discharged  by  the  principal  contractor,  under 
a  clause  authorizing  such  discharge  if  the  subcontractor 
should  get  behind  in  his  portion  of  the  work,  merely  on  ac- 
count of  a  labor  strike  for  one  day,  when  it  was  due  at  least 
in  part  to  the  insufficiency  of  the  funds  advanced  to  the  sub- 
contractor to  pay  his  men."^  And  a  clause  in  a  contract 
which  reserves  to  the  employer  the  right  to  make  alterations 
in  the  form  and  dimensions  of  the  work  does  not  authorize 
him  to  stop  the  work  in  an  unfinished  state,  and  thus  annul 
the  agreement. °^  Where,  as  is  now  quite  usual,  the  right  of 
the  owner  to  terminate  the  employment  of  the  contractor  is 
made  to  depend  on  a  certificate  of  the  architect  that  the  con- 
tractor is  in  default  in  complying  with  the  contract,  and  to 
such  an  extent  as  to  justify  his  discharge,  the  architect  oc- 
cupies a  quasi  judicial  position  and  is  bound  to  act  impar- 
ts Harley  v.  Sanitary  Dist.  of  Chicago,  226  111.  213,  80  N.  E.  771. 
As  to  rescission  of  building  contracts  for  unsatisfactory  character  of 
work,  see,  supra,  §§  192,  200 ;  refusal  to  follow  specifications,  §  202 ; 
unjustifiable  interference  tiy  owner,  §  205 ;  inability  to  complete 
contract,  §§  206,  208. 

4  9  Hoyle  V.  Stellwagen,  28  Ind.  App.  681,  63  N.  E.  780. 
6  0  Sewer  Com'rs  of  Amsterdam  v.  Sullivan,  162  N.  T.  594,  57  N.  E. 
1123. 

61  O'Dwyer  v.  Smith,  38  Misc.  Rep.  136,  77  N.  T.  Supp.  88. 
0  2  Clark  T.  City  of  New  York,  4  N.  X.  338,  53  Am.  Dec.  379. 
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tially  and  to  express  in  writing  his  opinion  that  there  is 
ground  for  taking  the  work  out  of  the  contractor's  hands, 
and  a  private  letter  from  him,  written  to  the  owner  and 
not  communicated  to  the  contractor,  will  not  justify  a  re- 
scission." On  the  other  hand,  a  provision  in  a  building 
contract,  authorizing  the  contractor  to  discontinue  the 
work,  after  the  completion  of  certain  portions,  on  the  failure 
of  the  owner  to  pay  the  installment  of  the  price  then  due, 
authorizes  the  contractor,  earning  an  installment  which  is 
not  paid,  to  discontinue  the  work  and  abandon  the  con- 
tract." 

§  519.  Agreement  to  Take  Back  Unsold  Goods. — An  ar- 
rangement by  which  commodities  are  conveyed  at  a  price 
certain,  with  a  provision  that  the  vendee  may,  if  he  fails 
to  resell  them,  return  them  to  the  vendor,  is  a  contract  of 
sale  with  an  option  to  rescind,  that  is,  it  is  a  sale  of  the  en- 
tire consignment  but  with  an  option  to  rescind  the  contract 
as  to  any  unsold  residuum.^''  And  so  where  one  ordered 
goods,  to  be  paid  for  at  different  dates  within  a  year,  and 
the  vendor  agreed  that  the  vendee  might  return  the  goods 
unsold  at  the  end  of  the  year,  it  was  held  that  the  vendee 
had  a  right  so  to  return  the  unsold  goods,  though  he  had  not 
paid  the  entire  price. °* 

§  520.     Rescission  for  Unsatisfactory  Performance. — It 

is  competent  for  contracting  parties  to  provide  in  their 
agreement  that  one  of  them  shall  be  entitled  to  rescind  or 
terminate  the  contract  if  the  performance  by  the  other  of 
his  obligations  under  the  contract  shall  prove  "unsatisfac- 
tory," or  if  the  one  party  shall  be  "dissatisfied"  with  the 
manner  in  which  the  other  carries  out  the  agreement.  Un- 
der such  a  provision,  the  party  rescinding  requires  no  other 
justification  for  his  course  in  so  doing  than  his  own  dissat- 
isfaction with  the  execution  of  the  contract."^    But  accord- 

5  3  Wilson  V.  Borden,  68  N.  J.  Law,  627,  54  Atl.  815.  And  see 
Oharlton  v.  Scoville,  68  Hun,  348,  22  N.  Y.  Supp.  883. 

5*  Schillinger  Bros.  &  Co.  v.  Bosch-Ryan  Grain  Co.,  145  Iowa,  750, 
122  N.  W.  961. 

5  5  Omaha  Nat.  Bank  v.  Kraus,  62  Neb.  77,  86  N.  W.  906;  Sawyer 
V.  Mclntyre,  18  Vt.  27. 

66  Ramsey  v.  Hessig-Ellis  Drug  Co.,  32  Okl.  457,  122  Pac.  662. 

5  7  Dykers  v.  Stuart,  34  N.  Y.  Super.  Ct.  189;    Stewart  v.  Hunting- 
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ing  to  the  rule  generally  recognized,  such  dissatisfaction 
must  be  actual,  sincere,  and  in  good  faith,  and  not  a  mere 
subterfuge  or  fraudulent  pretense  resorted  to  in  order  to  es- 
cape from  the  obligations  of  the  contract,  though  the  ques- 
tion is  not  whether  the  party  reasonably  ought  to  be  satis- 
fied, but  whether  he  actually  is  or  not.°*  And  further,  an 
option  to  rescind  on  the  ground  of  dissatisfaction  must  be 
exercised  with  reasonable  promptness,  so  as  not  to  do  un- 
necessary injury  to  the  other  party.""  Ordinarily,  where  a 
rescission  on  this  ground  is  challenged,  the  party  will  be 
able  to  show  some  substantial  grounds  for  his  dissatisfac- 
tion. Thus,  where  an  agreement  to  allow  a  public  stenog- 
rapher to  carry  on  business  in  a  hotel  provided  that  if  the 
services  were  not  satisfactorily  performed  the  agreement 
might  be  revoked,  without  appeal,  it  was  held  sufficient 
ground  for  revocation  that  the  stenographer  conducted 
some  business  other  than  that  contemplated,  and  that  peo- 
ple were  calling  on  her  at  the  hotel,  and  making  demands 
for  money,  which  interfered  with  the  management  of  the 
hotel.""  But  the  reservation  of  a  right  to  rescind  may  be 
so  expressed  as  to  make  it  depend  entirely  upon  the  par- 
ty's own  will  and  judgment.  Thus,  in  a  case  in  Pennsylva- 
nia, the  contract  was  for  the  purchase  of  a  quarry,  and  con- 
tained a  provision  that  the  agreement  should  be  null  and 
void  in  case  no  profits  were  made,  or  the  premises  aban- 
doned by  reason  of  the  vendees  "believing  that  the  quarry 
could  not  be  a  paying  one  or  a  profitable  one  to  them,  in 
their  estimation."  And  on  a  showing  that  the  vendees 
had  made  no  profit,  and  that  they  believed  the  quarry  un- 
profitable, it  was  held  that  they  were  entitled  to  abandon 
the  contract,  and  the  vendor  was  not  entitled  to  have  an  is- 
sue submitted  to  the  jury  as  to  the  possibility  of  working 
the  quarry  profitably."^ 

ton,  4  N.  X.  St.  Eep.  7G0.  Sale  with  privilege  of  return  if  article 
proves  "unsatisfactory,"  see,  supra,  §  191!. 

S8  Isbell  V.  Anderson  Carriii^e  Co.,  170  Mich.  304,  130  N.  W.  457; 
Magee  v.  Scott  &  Ili.Iston  Lumber  Co.,  78  Minn.  11,  80  N.  W.  781. 
And  see,  supra,  §  192. 

6  9  I'ennell  v.  McAfferty,  84  111.  0G4. 

60  Hess  V.  Roberts,  124  App.  Div.  328,  108  N.  Y.   Supp.  894. 

61  Krum  V.  Mersher,  116  Pa.  17,  9  Atl.  334. 
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CHAPTER  XXVIII 
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§  521.     Right   to    Rescind    by    Subsequent    Agreement. 

The  parties  to  a  contract  of  any  kind,  whether  written  or 
verbal,  may  at  any  time  rescind  or  terminate  it  by  their 
mutual  consent  and  agreement,  and  either  restore  each 
other  to  the  status  quo  or  fix  their  respective  rights  and 
liabilities  upon  the  abrogation  of  the  contract.^  As  remark- 
ed by  the  Supreme  Court  of  Pennsylvania,  "it  may  be 
doubted  if  any  business  man  in  the  state  is  so  ignorant  of 
law  as  not  to  know  that  the  parties  to  a  contract  may  re- 
scind it  at  any  time  by  mutual  act  and  consent."  ^  The 
right  to  do  this  is  not  at  all  dependent  upon  any  provision 
to  that  effect  in  the  contract  itself,  but  is  based  on  the  prin- 
ciple that  whatever  the  parties  have  power  to  bind  them- 
selves to  by  contract  they  may  release  themselves  from  by 

1  Durant  Lumber  Co.  v.  Sinclair  Lumber  Co.,  2  Ga.  App.  209,  58 
S.  B.  485 ;  Tygart  v.  Sutton,  8  Ga.  App.  20,  68  S.  E.  488 ;  Civ.  Code 
Ga.  1910,  §  4304;  Pardoe  v.  Jones,  161  Iowa,  426,  143  N.  W.  405; 
Pratt  Engineering  &  Machine  Co.  v.  Cecelia  Sugar  Co.,  135  La.  179, 
65  South.  100 ;  Johnson  v.  Reed,  9  Mass.  78,  6  Am.  Dec.  36 ;  Schwab 
V.  Baremore,  95  Minn.  295,  104  N.  W.  10;  SuUivaai  v.  Quinn,  150 
App.  Div.  887,  133  N.  Y.  Supp.  928;  Byers  v.  Chapin,  28  Ohio  St. 
300 ;  Thompson  v.  Stone,  43  Pa.  Super.  Ct.  69 ;  Davenport  v.  Crowell, 
79  Vt.  419,  65  Atl.  557. 

2  Ireland  v.  Dick,  130  Pa.  299,  18  Atl.  735. 
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subsequent  contract.'  And  it  is  likewise  immaterial  wheth- 
er the  contract  to  be  rescinded  is  executory  or  executed. 
It  may  be  abrogated,  if  the  parties  so  agree,  before  it  is  per- 
formed or  after  partial  performance  or  even  after  complete 
execution.*  Further,  it  is  open  to  the  parties,  if  they  will  so 
agree,  to  change  or  modify  the  terms  of  their  contract  with- 
out rescinding  it  entirely.  Thus,  a  clause  in  a  lease  author- 
izing the  lessee  to  revoke  it  at  any  time  on  three  months' 
written  notice  does  not  prevent  the  parties  from  subse- 
quently making  a  contract  of  revocation  without  such  no- 
tice.' And  one  of  the  parties  may  waive  any  terms  of  the 
contract  which  are  intended  for  his  benefit,  and  this,  if 
agreed  to  or  acquiesced  in  by  the  other,  modifies  the  con- 
tract accordingly.'  And  a  contract  providing  for  the  abro- 
gation of  a  former  contract,  and  that  "all  rights  of  the  par- 
ties shall  cease  and  determine,"  is  not  deprived  of  its  ef- 
fect as  a  release  of  rights  under  the  former  contract  by  a 
further  clause  stating  that  the  former  contract  is  abrogated 
"in  consequence  of  the  notice  heretofore  given,"  although 
such  notice  was  of  itself  ineffectual  to  terminate  the  con- 
tract.'' 

Consent  to  an  agreement  of  rescission  may  be  given  by 
either  party  by  his  duly  authorized  agent, ^  and  in  the  case 
of  a  government  contract  for  the  construction  of  a  public 
work,  an  agreement  for  its  abrogation  made  between  the 
engineer  in  charge  and  the  contractor,  and  approved  by  the 
Secretary  of  War,  is  binding  on  the  government.^  Such 
an  agreement,  like  any  other  contract  must  be  made  be- 
tween parties  who  are  sui  juris  and  free  from  disabilities,^" 
and  an  agreement  by  heirs  to  rescind  a  probate  sale  of 
personal  property  is  invalid  where  some  of  the  heirs  are 
minors. ^"^     But  the  administrator  of  a  deceased  party  may 

3  Ashby  V.  Oathcart,  159  Ala.  474,  49  South.  75. 

4  EnderUen  v.  Kulaas,  25  N.  D.  385,  141  N.  W.  511. 
6  Hutcheson  v.  Jones,  79  Mo.  496. 

0  Miles  T.  Withers,  76  JIo.  App.  87. 

'  Swarts  V.  Narragansett  Electric  Lighting  Co.,  26  R.  I.  436,  59 
Atl.  111. 

8  Creasy  v.  Gray,  S8  JIo.  App.  454. 

9  Satterlee  v.  United  States,  30  Ct.  CI.  31. 

10  Miles  V.  Hemenway,  59  Or.  318,  111  Pac.  696,  117  Pac.  273. 

11  Fortler  v.  Labranche,  13  La.  355. 
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prove  and  enforce  an  agreement  for  rescission  made  be- 
tween the  decedent  and  the  other  party  to  the  contract/'' 
and  where  the  administrators  of  parties  to  an  unexecuted 
contract  for  the  sale  of  lands  make  an  arrangement  to  re- 
scind it,  which  is  advantageous  to  the  purchaser,  a  court 
of  equity  will  not  permit  his  heir  to  set  up  the  abrogated 
contract.^^  Such  a  mutual  right  of  rescission,  however, 
cannot  be  exercised  to  the  detriment  of  rights  vested  in 
third  persons.^*  But  where  no  part  of  the  purchase  money 
has  been  paid,  a  sale  may  be  rescinded  by  mutual  consent, 
though  the  purchase-money  notes  have  been  transferred  to 
a  third  person,  provided  the  seller  takes  up  the  notes  in 
consequence  of  the  rescission,  and  either  returns  them  to 
the  maker  or  holds  them  subject  to  his  order."  And  where 
one  contracts  to  sell  and  ship  goods  to  another,  and,  not 
having  such  goods  on  hand,  purchases  them  from  a  third 
person,  the  seller  and  such  third  person  may  rescind  their 
contract  by  mutual  agreement,  the  intended  consignee  hav- 
ing no  such  interest  in  or  lien  upon  the  property  as  to  make 
this  a  violation  of  his  rights. ^° 

§  522.  Agreement  for  Rescission  on  Conditions. — The 
parties  to  an  existing  contract  may  make  an  agreement 
for  its  rescission  or  abrogation  upon  the  performance  of 
certain  conditions  on  one  side  or  both.  But  an  offer  to  re- 
scind, provided  that  the  other  party  will  comply  with  cer- 
tain conditions,  which  is  not  accepted,  has  no  effect  upon 
the  original  contract.^''  If  such  a  proposition  is  accepted 
and  the  stipulated  conditions  are  performed,  all  rights  and 
obligations  under  the  original  contract  come  to  an  end.^* 
But  an  offer  of  partial  or  incomplete  performance  of  the 
conditions,  unless  accepted  as  satisfactory,  will  not  have 


12  Campbell's  Adm'r  v.  Bealor's  Adm'r,  3  Bibb   (Ky.)  300. 

13  Howard  v.  Babcock,  7  Oliio,  73,  pt.  2. 

14  Messer  Real  Estate  &  Ins.  Co.  v.  Ruff,  185  Ala.  236,  64  South.  51. 
16  Steen  v.  Harris,  81  Ga.  681,  8  S.  E.  206. 

16  Clemson  v.  Davidson,  5  Bin.  (Pa.)  392. 

17  Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke  Co.,  101  Ala.  446, 
14  South.  672. 

18  Thompson  v.  Elliott,  28  Ind.  55. 

Black  Kbso. — 78 
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this  effect.^*  Thus,  an  agreement  to  rescind  a  contract  for 
the  sale  and  conveyance  of  land,  upon  terms  to  be  fixed  by 
referees,  does  not  effect  a  rescission  if  there  is  no  reference 
and  the  vendee  still  remains  in  possession,  while  the  vendor 
keeps  the  purchase-money  notes.-"  But  a  provision  in  a 
contract,  made  with  reference  to  an  agreement  between  a 
city  and  certain  of  its  bondholders,  that  it  shall  be  canceled 
if  the  compromise  is  not  carried  out,  is  not  made  operative  by 
the  fact  that  some  of  the  indebtedness  included  in  the  com- 
promise remains  outstanding,  if  it  has  been  carried  out  be- 
tween the  parties  to  it  and  the  city  is  ready  to  perform  as 
to  others. ^^  And  of  course  it  is  always  within  the  power 
of  the  party  who  imposes  terms  upon  the  other,  as  a  con- 
dition to  his  consent  to  the  abrogation  of  their  contract,  to 
waive  compliance  with  those  conditions.-^  In  default  of 
such  waiver,  however,  the  failure  to  perform  the  stipulated 
conditions  will  break  down  the  provisional  agreement  for 
rescission  and  leave  the  original  contract  in  full  force  and 
effect,  with  each  party  in  possession  of  his  appropriate  rem- 
edies to  enforce  it  or  recover  for  its  breach.-^ 

§  523.  Consideration. — So  long  as  a  contract  remains 
executory,  a  mutual  agreement  of  the  parties  to  rescind  it 
requires  no  new  or  independent  consideration,  for  the  re- 
lease of  each  of  the  parties  from  his  duties  and  obligations 
under  the  existing  contract  is  a  sufficient  consideration  for 
his  agreement  to  release  the  other.-*    But  there  is  authority 

1"  Ives  V.  Niles,  5  Walts  (Pa.)  .31!;!.  And  see  Van  Camp  Packing 
Co.  V.  Smith,  101  Md.  5(J.").  61  Atl.  284. 

20  Jones  V.  I.oggins,  37  Mis.^.  .54(1. 

2iTinsley  v.  Jemison,  74  Fed.  177,  20  C.  C.  A.  371. 

2  2  Avei-y  Planter  Co.  v.  Peck,  ,S(J  Jlinu.  519,  .s:j  N.  W.  455,  1083. 

23  OuUuhan  v.  Baldwin,  100  Cal.  (J48,  35  Pac.  310 ;  McGregor-Noe 
Hardware  Co.  v.  Llvesay,  85  Mo.  App.  271 ;  Commercial  Jewelry  Co. 
V.  HlUin  (Tex.  Civ.  App.)  157  S.  W.  1190. 

24Wellden  v.  "Witt,  145  Ala.  (Xi5,  40  South.  126;  Me.'^ser  Real 
Estate  &  Ins.  Co.  v.  Ruff,  185  Ala.  2:!(;,  (J4  South.  51;  Kilgore  Lumber 
Co.  V.  Thomas,  ;i8  Ark.  210,  135  S.  W.  858;  Dickson  v.  Owens,  134 
111.  App.  5C1;  Barrie  v.  Kins?,  105  111.  App.  420;  Sargent  v.  Robert- 
son, 17  Ind.  App.  411,  4(i  X.  B.  925 ;  Leach  v.  Keach,  7  Iowa,  232 ; 
Crawford  v.  Colyer,  12  Ky.  Law  l;ci>.  990;  Hanson  v.  Wittenberg, 
205  Mass.  .'HO,  91  N.  K.  :'.8::! ;  Tuttle  v.  Bracey-Howard  Const.  Co., 
l.-JG  Mo.  App.  309,  117  S.  W.  80;  Slieetz  v.  Price,  154  Mo.  App.  574, 
1.S6   S.    W.   733;     Bryant   v.   Thesing,    40  Neb.   244,    64   N.    W.    967; 
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for  the  doctrine  that,  after  the  contract  has  been  complete- 
ly executed,  or  after  there  has  been  a  definite  breach  of  it, 
so  that  a  rescission  of  it  would  require  one  of  the  parties  to 
surrender  money,  property,  rights,  or  a  cause  of  action 
which  has  already  vested  in  him,  while  the  other  would 
simply  escape  from  an  obligation  or  liability,  an  uncondi- 
tional agreement  to  rescind  must  be  founded  on  a  fresh 
consideration  moving  from  the  party  in  default,  or  else 
it  cannot  be  enforced.^'  But  if  the  parties  agree  not  mere- 
ly to  rescind  the  existing  contract,  but  make  a  new  contract 
with  reference  to  the  same  subject-matter,  the  new  contract 
taking  the  place  of  the  old,  the  substitution  of  the  one  for 
the  other  is  a  sufficient  consideration  to  support  the  new 
agreement.  2"  Thus,  in  a  case  in  New  York,  the  making  and 
delivery  of  a  certain  note  was  an  incident  of  an  agreement  to 
produce  a  play,  the  performances  of  which  were  to  create  the 
fund  out  of  which  alone  the  note  was  to  be  paid.  And  it  was 
held  that  an  agreement  to  perform  a  different  play,  which 
the  plaintifif  owned,  was  a  sufficient  consideration  for  the 
cancellation  of  the  agreement  to  perform  the  first  play  and 
for  the  redelivery  and  cancellation  of  the  note.^^  So,  also, 
to  procure  security  for  a  part  of  a  debt  is  such  an  incon- 
venience to  the  debtor  as  will  operate  as  a  consideration  for 
an  agreement  to  cancel,  without  payment,  that  part  of  the 
debt  for  which  no  security  is  required.^*     So  where  a  rail- 


JlcCreery  v.  Day,  119  N.  X.  1,  23  N.  E  198,  6  L.  R.  A.  503,  16  Am. 
St.  Rep.  793 ;  Bacon  v.  Proctor,  13  Misc.  Rep.  1,  33  N.  Y.  Supp.  995 ; 
Mcintosh  V.  Miner,  37  App.  Div.  483,  55  N.  Y.  Supp.  1074;  Lip- 
schutz  V.  Weatherly,  140  N.  0.  365,  53  S.  E.  132;  Flegal  v.  Hoover, 
156  Pa.  276,  27  Atl.  162 ;  Thompson  v.  Stone,  43  Pa.  Super.  Ct.  69 ; 
Blood  V.  Etnos,  12  Vt.  625,  36  Am.  Dec.  363 ;  Kelly  v.  Bliss,  54  Wis. 
187,  11  N.  W.  488;  Hathaway  v.  Lynn,  75  A^'is.  186,  43  N.  W.  956, 
6  L.  R.  A.  551. 

25  A.  C.  Badger  Advertising  Co.  v.  United  States  Music  Co.,  180 
111.  App.  316 ;  F.  W.  Brockman  Commission  Co.  v.  Kilbourne,  111 
JIo.  App.  542,  86  S.  W.  275;  Wilt  v.  Hammond,  179  Mo.  App.  406, 
165  S.  W.  362 ;  Hatchell  v.  Odom,  19  N.  C.  302 ;  Larrabee  v.  Ovit, 
4  Vt.  45. 

26  Peters  &  Reed  Pottery  Co.  v.  Folckemer,  131  Mo.  App.  105,  110 
S.  "W.  598 ;  Cutter  v.  Cochrane,  116  JIass.  408 ;  Rollins  v.  Marsh,  128 
Mass.  116 ;   Ro^'e  v.  Town  of  Peahody,  207  JIass.  226,  93  N.  B.  604. 

,2T  French  v.  Wallack,  12  N.  Y.  St.  Rep.  159'. 
28  Little  V.  Hobbs,  34  Jle.  357. 
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roa.d,  after  placing  a  contract  for  a  supply  of  iron  rails  with 
a  rolling  mill,  became  financially  embarrassed,  and  the  mill 
released  the  railroad  from  its  contract  upon  the  promise 
of  a  third  party,  not  a  debtor  to  the  road,  to  pay  its  over- 
due drafts,  it  was  held  that  the  release  was  founded  on  a 
good  and  sufficient  consideration.^"  There  may  also  be 
a  cause  of  action  growing  out  of  the  new  consideration  giv- 
en in  such  cases,  although  there  could  have  been  no  re- 
covery upon  the  original  contract.  Thus,  the  parties  to  an 
illegal  contract,  such  as  one  for  liquors  furnished  to  the 
keeper  of  a  bawdy  house,  may  place  themselves  in  statu 
quo  by  mere  mutual  agreement  to  rescind,  without  other 
consideration,  and  in  such  case  an  action  lies  to  recover 
back  the  money  paid,  according  to  a  stipulation  in  such  re- 
scission for  its  restoration,  this  being  a  new  considera- 
tion.^" 

§  524.  Parol  Rescission  of  Written  Contract. — Though 
a  contract  may  be  in  writing,  and  even  under  seal,  it  may 
be  rescinded  or  abrogated  by  the  mutual  consent  of  all  the 
parties  to  it,  by  a  mere  parol  agreement,^ ^  or  at  least  this 
rule  can  certainly  be  applied  in  cases  where  the  parol  agree- 
ment for  rescission  has  been  executed  or  has  been  so  far 
acted  on  that  it  would  be  inequitable  to  hold  the  parties 
bound  by  their  original  contract.^^     And  naturally,  if  the 

2  8  Indianapolis  Rolling  Mill  Co.  v.  St.  Louis,  F.  S.  &  W.  R.  Co. 
(C.  C.)  26  Fed.  140. 

30  Lea  V.  Cassen,  61  Ala.  312. 

31  Calliope  Min.  Co.  v.  Herzinger,  21  Colo.  482,  42  Pac.  668;  Mil- 
ligan  V.  Hinebaugb,  70  111.  App.  537;  Ward  v.  Walton,  4  Ind.  75; 
Gant  V.  Shelton,  3  B.  Mon.  (Ky.)  420 ;  Benson  v.  Smith,  2  La.  102 ; 
Chouteau  v.  Jupiter  Iron  ^yol■lv!^,  94  Mo.  388,  7  S.  W.  467 ;  Davis  v. 
Scovern,  130  Mo.  303,  32  S.  W.  986 ;  Bryant  v.  Thesing,  46  Neb.  244, 
64  N.  Vv^.  967;  Perrlne  v.  Cheeseman,  11  N.  J.  Law,  174,  19  Am. 
Dec.  388 ;  Mcintosh  v.  Miuei-,  37  App.  Div.  4S3,  55  N.  Y.  Supp.  1074 ; 
Wood  V.  Perry,  1  Barb.  (N.  Y.)  114;  Dearborn  v.  Cross,  7  Cow. 
(X.  Y.)  48 ;  Jenks  v.  Robertson,  2  Thomp.  &  C.  (N.  T.)  255 ;  May  v. 
Getty,  140  N.  C.  310,  53  S.  E.  75;  Faust  v.  Rohr,  167  N.  C.  360,  83 
S.  E.  (122;  r>ewis  v.  Gay,  151  N.  C.  168,  65  S.  E.  907;  Reed  v. 
McGrew,  5  Ohio,  376;  Boyee  v.  McCuUoch,  3  Watts  &  S.  (Pa.)  429, 
39  Am.  Doc.  35;  Smith  v.  E'dmunds,  16  Vt.  687;  Dignan  v.  Spurr, 
3  Wa.«h.  309,  28  Pac.  529.  And  see  Tompkins  v.  Davldow,  27  C:\]. 
App.  327,  149  Pac.  788 ;    Yockey  v.  Marion,  269  111.  342,  110  N.  E.  34. 

32  Arbogast  v.  Mylius,  55  W.  Va.  101,  46  S.  E.  809;  Pelouze  v. 
Gibbons,  157  111.  App.  186;    Johnson  v.  Worthy,  17  Ga.  420;    Green 
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original  contract  rested  in  parol,  a  release  or  abrogation  of 
it  need  not  be  under  seal.''  And  notwithstanding  some 
hesitation  and  difference  of  opinion,  it  is  now  settled  by  the 
consensus  of  the  authorities  that  a  contract  for  the  purchase 
and  sale  of  real  estate  has  nothing  to  distinguish  it  from 
other  contracts  in  this  respect,  but  may  be  undone  or  abro- 
gated by  the  mere  verbal  agreement  of  the  parties,  provid- 
ed there  is  a  distinct  and  independent  agreement  to  that 
eflfect,  and  it  has  been  at  least  partially  acted  on.'*  In 
Maine,  however,  it  was  held  in  an  early  case,  that  where 
parties  agree  to  rescind  a  sale  once  made  and  perfected 
without  fraud,  the  same  formalities  of  delivery,  etc.,  are 
necessary  to  revest  the  property  in  the  original  vendor 
which  were  necessary  to  pass  it  from  him  to  the  vendee.'" 
And  in  West  Virginia,  it  is  said  that  an  executory  contract 
for  the  sale  of  land  may  be  rescinded  or  waived  in  equity  by 
parol,  if  possession  of  the  land  is  given  up  or  the  writing  is 
destroyed,  but  not  without  something  done  by  way  of  re- 
scission or  waiver."  And  in  a  case  in  Texas,  where  a  pur- 
chaser of  land  was  not  subject  to  a  forfeiture  for  failure  to 
make  payments  within  the  time  prescribed,  but,  on  a  for- 
feiture being  declared  by  the  vendor,  the  purchaser  accept- 
ed a  parol  lease  of  the  land,  in  ignorance  of  his  rights  un- 
der the  contract,  it  was  held  that  such  act  did  not  constitute 
a  rescission  of  the  contract,  since,  if  the  purchaser  had  ac- 
quired a  vested  interest  in  the  land,  it  could  not  be  divested 
by  parol. '^ 


V.  Wells,  2  Cal.  584;  Townsend  v.  Empire  Stone  Dressing  Co.,  13 
N.  T.  Super.  Ct.  208 ;    Plielps  v.  Seely,  22  Grat.  (Va.)  573. 

83  Robinson  v.  McFaul,  19  Mo.  549. 

31  Henderson  v.  Beatty,  124  Iowa,  163,  99  N.  W.  716;  Asher  v. 
Helton,  31  Ky.  Law  Rep.  9,  101  S.  W.  350 ;  Sieker  v.  Sieker,  89  Neb. 
123,  130  N.  W.  1033 ;  Mabon  v.  Leech,  11  N.  D.  181,  90  N.  W.  807 ; 
Haugen  v.  Skjerrbelm,  13  N.  I>.  616,  102  N.  W.  311 ;  Jones  v.  Booth, 
38  Ohio  St.  405 ;  Reed  v.  McGrew,  5  Ohio,  375 ;  Guthrie  v.  Thomp- 
son, 1  Or.  353 ;  Lauer  v.  Lee,  42  Pa.  165 ;  Lewis  v.  Cooley,  81  S.  C. 
461,  62  S.  E.  868;  Jordan  v.  Katz,  89  Va.  628,  16  S.  E.  866;  Marsh 
V.  Despard,  56  W.  Va.  132,  49  S.  E.  24;  Ballard  y.  Ballard,  25  W. 
Va.  470. 

3  5  Quincy  v.  Tllton,  5  Greenl.  (Me.)  277. 

88  Marsh  v.  Despard,  56  AV.  Va.  132,  49  S.  E.  24. 

8T  Erwin  v.  Daniels,  34  Tex.  Civ.  App.  378,  79  S.  W.  61. 
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But  while  the  conditions  of  a  sealed  contract  may  be 
waived  by  parol,  when  such  waiver  is  in  the  nature  of  a 
release  or  discharge,  it  is  held  that  this  cannot  be  done 
when  it  operates  to  introduce  new  matter  into  the  con- 
tract.'^ And  in  a  case  in  the  federal  courts  it  was  held  that 
a  written  contract  for  the  sale  and  purchase  of  property, 
which  has  been  fully  executed  by  the  delivery  of  the  prop- 
erty and  the  payment  of  the  price  in  accordance  with  its 
terms,  cannot  be  impeached  and  set  aside  by  the  seller,  and 
an  earlier  contract  between  the  parties  for  the  sale  of  the 
same  property  at  a  higher  price  substituted  and  enforced, 
merely  on  allegations  of  an  oral  understanding  between 
them  that  the  second  contract  should  be  without  legal  ef- 
fect, and  that  payment  should  be  made  in  accordance  with 
the  first,  neither  fraud  nor  mistake  being  charged.'^  From 
the  general  rule  above  stated  it  follows  that,  in  an  action 
on  a  written  contract,  parol  evidence  is  admissible  to  show 
that  the  parties,  by  a  subsequent  parol  agreement,  mutually 
undertook  to  rescind  or  abandon  the  written  contract.*" 

§  525.  Consent  of  Parties. — To  effect  a  rescission  by 
subsequent  mutual  agreement,  it  is  necessary  that  the  con- 
tract to  rescind  should  receive  the  free  and  understanding 
consent  of  both  or  all  the  parties  to  the  original  contract.* "^ 
Just  as  in  the  making  of  a  contract,  so  in  a  negotiation  for 
its  abrogation  or  termination,  there  must  be  a  meeting  of 
the  minds  of  the  parties  in  respect  to  the  proposition  that 
it  shall  be  canceled  and  also  in  respect  to  any  terms  or  con- 
ditions upon  which  the  rescission  is  to  be  predicated, *' 
and  it  is  inconsistent  with  such  a  mutual  understanding  if 


3  8  Kraft  V.  Starin,  73  111.  App.  371;  Starin  v.  Kraft,  174  111.  120, 
50  N.  K.  1059;    Espy  v.  Anderson,  14  Pa.  :;0n. 

39  Housekeeiier  Pub.  Co.  v.  Swift,  97  Fed.  290,  38  O.  O.  A.  187. 

40  Willey  v.  Hall,  8  Iowa,  (i2 ;  Cabe  v.  Jameson,  32  N.  C.  193,  51 
Am.  Dec.  386.     But  see  Milroy  v.  Hensley,  1  Bibb  (Ky.)  312. 

41  Claes  &  Lehenbeuter  Mfg.  Co.  v.  JMcCord,  G.j  Mo.  App.  507; 
Gilbert  v.  Plait,  12  App.  Div.  242,  42  N.  T.  Supp.  704 ;  Central  of 
(ieor^cia  Ky.  Co.  v.  Gortatowsky,  123  Ga.  366,  51  S.  E.  469;  On-  v. 
Rich,  5  Utah,  519,  17  Pac.  261 ;  Shelton  v.  Wallace,  41  Okl.  325,  137 
Pac.  694;   Reliance  Life  Ins.  Co.  v.  Garth  (Alu.)  68  South.  ,S71. 

42Moffatt  V.  Corning,  14  Colo.  104,  24  Pac.  7;  J.  P.  Gentry  Co.  v. 
Margolius  &  Co.,  110  Tenn.  669,  75  S.  W.  959. 
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one  of  the  parties  expressly  avows  his  willingness  or  desire 
to  continue  acting  under  the  contract  or  to  perform  his 
part  of  it.*'  But  in  a  case  where  plaintiff  and  defendant 
entered  into  an  entire  contract  for  the  construction  of  a 
house,  but  defendant  discharged  plaintiff  for  an  alleged 
violation  of  the  contract,  and  told  him  to  make  out  his  bill 
for  the  work  already  performed  and  he  would  pay  it,  where- 
upon the  plaintiff  abandoned  the  contract  and  presented 
his  bill,  it  was  held  that  there  was  a  rescission  of  the  con- 
tract by  mutual  consent.**  If  there  are  three  parties  to  a 
contract,  it  cannot  be  rescinded  by  the  agreement  of  any 
two  of  them  without  the  consent  of  the  third.*^  Thus, 
where  one  stipulates  in  a  contract  of  sale  that  the  purchaser 
shall  pay  to  the  seller's  vendor  a  balance  of  the  price  yet 
due,  if  such  vendor  consents  to  avail  himself  of  the  stip- 
ulation, he  becomes  a  party  to  the  contract,  which  cannot 
thereafter  be  annulled  without  his  consent.*"  So,  where  a 
contract  of  employment  is  made  jointly  with  a  large  num- 
ber or  group  of  persons,  a  majority  of  them  cannot  rescind 
against  the  protest  of  the  others,  and  so  avoid  liability  on 
the  contract.*^  But  an  agent  who  is  intrusted  with  the  ne- 
gotiations for  the  making  of  a  contract,  and  with  the  mak- 
ing of  the  contract  itself,  may,  it  seems,  consent  to  a  rescis- 
sion of  it,  or  offer  a  rescission  which  may  be  validly  ac- 
cepted by  the  other  party.*'  And  in  a  case  where  the  legis- 
lature of  a  state  had  authorized  a  particular  public  officer  to 
make  a  certain  contract  with  a  public-service  corporation, 
it  was  held  that  the  contract  might  be  rescinded  by  the  mu- 
tual consent  of  the  legislature  and  the  corporation.**  And 
it  appears  that  where  a  contract  is  made  with  two  persons 
as  joint  obligors,  but  one  of  them  is  in  reality  only  a  surety 
for  the  other,  his  consent  is  not  necessary  to  a  rescission 


43  KTister  v.  Pollak,  125  App.  Div.  226,  109  N.  Y.  Supp.  204. 

44  Kirkland  v.  Gates,  25  Ala.  465. 

45  Vawter  v.  Griffin,  40  Ind.  593 ;    Ehrman  v.  Eosentbal,  117  Cal. 
491,  49  Pac.  460. 

46  Mitchell  V.  Cooley,  5  Rob.  (La.)  240. 

*7  Buster  v.  Fletcher,  22  Idaho,  172,  125  Pac.  226. 

48  Everett  t.  Faireil,  11  Ind.  App.  185,  38  N.  E.  872. 

4  9  People  T.  Fishkill  &  B.  Plank  Road  Co.,  27  Barb.  (N.  Y.)  445. 
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effected  by  the  agreement  of  his  principal  and  the  other  con- 
tracting party.°° 

§  526.  Implied  Consent  or  Acquiescence. — The  consent 
of  parties  to  the  rescission  of  a  contract  may  be  implied 
from  the  circumstances  of  the  case  and  from  their  dealings 
with  reference  to  the  subject-matter  of  the  contract,  and 
need  not  be  shown  by  an  express  agreement. ^^  Thus,  for 
instance,  if  the  seller  of  goods  receives  back  the  property 
sold  and  retains  it,  without  objection  and  without  notifying 
the  buyer  that  he  refuses  to  accept  it  or  that  he  will  hold 
it  subject  to  his  order  or  as  his  property,  his  consent  to  a 
rescission  of  the  sale  will  be  presumed. °^  So,  in  a  case 
where  A.  agreed  in  writing  to  hold  for  B.  certain  property 
which  he  had  bought  for  him,  and  to  convey  it  to  him  on 
certain  conditions,  but  B.  subsequently  professed  himself 
unable  to  perform  those  conditions  and  verbally  agreed  to 
discharge  A.  from  all  obligations,  whereupon  A.  conveyed 
to  a  third  person,  and  B.  expressed  himself  as  satisfied  with 
the  sale,  it  was  held  that  B.  had  waived  all  his  rights  under 
the  agreement. °^  Again,  the  abandonment  of  a  contract  for 
work  and  labor  in  running  a  mill  is  sufficiently  shown  by 
evidence  that  the  contractor  informed  the  owner  that  he 
would  shut  up  the  mill  if  he  was  not  paid  a  certain  amount, 
followed  the  same  day  by  a  written  order  from  the  owner 
to  deliver  the  keys  to  the  bearer.^*  In  another  case,  plain- 
tiff and  defendant  entered  into  a  partnership  for  a  whaling 
voyage,  and  plaintiff  proceeded  with  the  vessel.  As  the  ad- 
venture met  with  poor  success,  the  defendant  wrote  to  the 
plaintiff  requesting  him  to  return  with  the  vessel,  although 
the  three-year  period  agreed  upon  for  the  voyage  had  not 

5  0  Gottstein  v.  Seattle  Lumber  &  Commercial  Co.,  7  Wasti.  424,  35 
Pac.  133. 

61  Green  v.  Wells,  2  Cal.  584;  Sarnighausen  v.  Scamiell,  11  Cal. 
App.  652,  106  Pac.  117;  Steckel  v.  Pile,  94  Iowa,  1S9,  €2  N.  W.  676; 
E\ans  V.  Jacobitz,  67  Kan.  249,  72  Pac.  84S ;  Hilton  v.  Hanson,  101 
Me.  21,  62  Atl.  797;  Chouteau  v.  Jupiter  Iron  Works,  94  Mo.  388, 
7  S.  W.  467 ;  Wheeden  v.  Fiske,  50  N.  H.  125 ;  Ong  v.  Campbell,  6 
Watts  (Pa.)  392 ;    Henry  v.  Martin,  39  Vt.  42. 
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expired.  Plaintiff  replied  by  letter  that  he  reluctantly  com- 
plied with  the  request,  but  that  he  would  return  as  fast  as 
wind  and  weather  would  permit,  and  this  was  held  to  show 
his  consent  to  the  rescission  of  the  contract."" 

Again,  there  may  be  an  acquiescence  in  the  rescission  of 
a  contract  which  will  be  equivalent  to  an  express  consent. 
This  case  arises  where  one  of  the  parties  declares  the  con- 
tract rescinded  or  abrogated,  or  repudiates  it  and  takes 
steps  which  are  inconsistent  with  its  continuing  in  force. 
Here  the  other  party  has  his  election  either  to  consent  to 
the  rescission  or  to  take  measures  to  enforce  the  contract 
or  recover  for  its  breach.  If  he  does  not  assert  any  rights 
under  the  contract,  but  acquiesces  in  its  termination,  either 
by  mere  silence  and  inaction,  or  by  conduct  on  his  own  part 
which  would  not  be  consistent  with  an  intention  to  treat 
it  as  still  in  force,  he  will  be  held  to  have  agreed  to  the 
rescission. °°  Thus,  where  a  contract  authorized  suspen- 
sion of  the  work  by  either  party  on  notice  in  case  contro- 
versies should  arise,  and  provided  that,  if  controversies 
so  arising  were  not  settled  within  thirty  days  after  notice 
of  suspension,  either  party  might  finally  terminate  the 
contract  by  like  notice,  and  the  defendant  gave  notice  of 
suspension,  and  the  plaintiff  thereupon  sued  on  the  sus- 
pension as  wrongful,  it  was  held  that  he  thereby  recognized 
the  status  created  by  defendant's  act  and  acquiesced  in  the 
termination  of  the  contract  without  further  notice."^  But 
in  any  case  there  must  be  a  distinct  recognition  of  the  re- 
scission of  the  contract,  as  distinguished  from  a  breach  of 
it.    Thus,  in  a  case  in  Vermont,  the  plaintiffs  and  defend- 


5  5  Brown  v.  Hacks  (D.  C.)  8  Fed.  155. 

56  Carter  v.  Fox,  11  Gal.  App.  67,  103  Pac.  910;  Jaequin  v.  War- 
ren, 40  111.  459 ;  McKenna  v.  McKenna,  118  111.  App.  240 ;  Ralya  v. 
Atkins,  157  Ind.  331,  61  N.  B.  726 ;  Olsen  v.  SortedaM,  143  Iowa,  166, 
121  N.  W.  559;  Norton  v.  Hinecker,  137  Iowa,  750,  115  N.  W.  612, 
15  Ann.  Oas.  474;  Davis  v.  Strobridge,  44  Slicli.  157,  6  N.  W.  205; 
American  Cotton  Co.  v.  Herring,  84  Miss.  693,  37  South.  117;  Hall 
V.  Eceles,  46  Net).  880,  65  N.  W.  1058;  Seofield  v.  McGregor,  63 
N.  T.  638 ;  Erp  v.  Raywood  Canal  &  Milling  Co.  (Tex.  Civ.  App.)  130 
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5  7  Kohler  y.  Northern  Electrical  Mfg.  Co.,  162  Fed.  876,  89  O.  0. 
A.  566. 
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ants  entered  into  a  contract  in  writing,  by  which  plaintiffs 
undertook  to  do  certain  work  on  a  railroad  at  specified 
prices.  They  entered  upon  the  performance  of  the  contract, 
and  while  they  were  so  engaged,  the  defendants  gave  them 
an  unconditional  direction  to  leave  the  work  and  to  do  noth- 
ing more  under  the  contract.  Plaintifl^s  thereupon  left  the 
work  immediatel3^  It  was  held  that  this  could  not  be 
treated  as  a  mutual  relinquishment  of  the  contract,  but  as 
an  exercise  of  a  right  which  by  law  belonged  to  the  defend- 
ants to  put  an  end  to  the  contract,  leaving  themselves  lia- 
ble, of  course,  for  all  consequences  resulting  from  such 
breach  of  the  contract  on  their  part."'*  In  another  case,  the 
owner  of  a  building  notified  the  contractor  that  if  he  did 
not  complete  it  he,  the  owner,  would  at  the  expiration  of 
three  days  complete  it  himself.  The  contractor  informed 
the  owner  that  he  would  proceed  as  soon  as  he  could  ob- 
tain certain  materials.  Afterwards  he  notified  the  owner 
that  he  could  not  secure  the  materials,  but  that,  if  the  own- 
er could  get  them  elsewhere,  he  would  send  some  men  to 
finish  the  building.  It  was  held  that  the  contractor  re- 
mained in  charge  of  the  building  and  was  responsible  for  its 
proper  construction.^"  And  in  a  case  in  Illinois,  it  was 
held  that  a  vendee  did  not  abandon  his  rights  under  a  con- 
tract to  convey,  by  stating  to  the  vendor,  after  the  latter 
had  refused  to  convey,  that  if  he  had  acquired  the  property 
he  would  have  made  certain  improvements,  to  which  the 
vendor  replied  that  he  held  the  property  at  a  certain  price, 
whereupon  the  vendee  replied  that  it  was  useless  to  talk 
further  about  it.'^" 

§  527.  Assent  or  Acquiescence  Inferred  from  Unex- 
plained Delay. — Where  one  of  the  parties  to  a  contract  de- 
clares it  rescinded  or  terminated  or  that  he  will  no  longer 
be  bound  by  it,  and  the  other  party  neglects,  for  an  unrea- 
sonble  length  of  time,  and  without  explanation  or  excuse, 
to  tender  performance  on  his  own  part  or  otherwise  to  as- 
sert his  claim  that  the  contract  remains  in  force,  he  will  be 

6  8  Derby  v.  .Johnson,  21  Vt  17. 

6  8  Washburn  t.  Deltinger,  76  Hun,  141,  27  N.  T.  Supp.  540. 

00  EJvans  v.  Gerry,  174  111.  .59.j,  51  N.  E.  615. 
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held  to  have  acquiesced  impliedly  in  its  abrogation  and 
to  have  abandoned  any  rights  which  he  might  have  claim- 
ed under  it.''^  Thus,  under  a  contract  for  the  sale  of  land, 
where  the  vendor  is  unable  to  make  a  deed  at  the  time 
stipulated  or  within  a  reasonable  time  thereafter,  and  the 
vendee  does  not  waive  such  default,  but  neglects  to  tender 
performance  on  his  part  for  an  unreasonable  time,  the  re- 
scission of  the  contract  will  be  presumed  to  have  been 
effected  by  mutual  consent.^^  So,  where  both  of  the  parties 
for  a  considerable  period  of  time  do  nothing  whatever  in 
pursuance  of  the  contract,  each  failing  to  take  any  affirm- 
ative step  to  default  the  other,  the  contract  will  be  con- 
sidered as  abandoned  by  both."^  How  long  a  party's  inac- 
tion must  have  continued  before  a  presumption  can  arise 
that  he  has  acquiesced  in  a  rescission  of  the  contract  is  a 
question  which  must  depend  on  the  circumstances  of  the 
particular  case  and  the  subject-matter  of  the  contract.  In  a 
case  where  the  contract  was  for  the  sale  of  old  rails,  to 
be  taken  up  from  plaintiff  railroad's  track  and  shipped  to 
defendant,  and  there  was  a  delay  in  shipment,  and  defend- 
ant submitted  a  proposal  for  the  cancellation  of  the  con- 
tract, to  which  the  plaintiff  did  not  reply  until  five  weeks 
after  it  was  received,  it  was  held  that  the  delay  did  not  op- 
erate as  an  acceptance  of  the  proposal."*  But  on  the  other 
hand,  where  plaintiff,  who  was  a  dealer  in  stocks  and  bonds, 
after  business  hours  contracted  for  the  purchase  from  de- 
fendant of  certain  bonds,  no  time  being  agreed  upon  for 
the  carrying  out  of  the  contract,  and  the  following  day  de- 
fendant refused  to  sell  the  bonds  at  the  price  agreed  upon, 
and  plaintiff  failed  to  make  tender  of  payment  for  a  week 
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after  the  contract  was  made,  it  was  held  that  such  failure 
gave  rise  to  a  conclusive  presumption,  as  against  the  plain- 
tiff, of  his  assent  to  a  rescission  of  the  contract,  and  author- 
ized defendant  to  act  on  that  presumption." ° 

§  528.  Acts  and  Conduct  Constituting  Rescission. — The 
rescission  of  a  contract  by  mutual  consent  does  not  require 
a  formal  agreement  or  release,  but  may  result  from  any 
act  or  any  course  of  conduct  of  the  parties  which  clearly 
indicates  their  mutual  understanding  that  the  contract  is 
abrogated  or  terminated,  or  from  the  acquiescence  of  one 
party  in  its  explicit  repudiation  by  the  other.""  Thus,  in 
the  case  of  a  contract  for  the  sale  of  land,  if  the  vendor  is 
unable  to  make  title  at  the  stipulated  time,  and  the  vendee 
has  tendered  performance,  the  latter  will  be  justified  in  treat- 
ing the  contract  as  rescinded,  the  consent  of  the  vendor 
being  presumed  from  his  delinquency  and  inability  to  per- 
form."' So,  where  the  vendee  is  in  default  as  to  payment, 
and  the  vendor  is  in  default  because  he  cannot  give  a  good 
title,  the  demanding  of  possession  by  the  vendor  and  the 
surrendering  of  possession  by  the  vendee  amount  to  a  re- 
scission of  the  contract."'  Similarly,  if  the  vendor  takes 
from  the  vendee  an  assignment,  release,  or  other  transfer 
of  the  latter's  interest  under  the  contract  of  sale,  it  effects 
a  dissolution  of  the  contract,""  and  the  same  result  may 
follow  from  the  fact  of  the  vendee's  abandoning  possession 
of  the  property  and  making  no  further  claim  to  it  and  the 
vendor's  resuming  and  retaining  dominion  and  control  over 
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it,  at  least  after  the  lapse  of  a  considerable  period  of  time.'" 
And  in  equity,  the  mere  surrender  of  a  written  contract  of 
sale,  followed  by  acts  inconsistent  with  its  continuance  in 
force,  may  amount  to  a  rescission  of  itJ^  So,  where  the 
vendee  destroys  the  unrecorded  deed,  and  delivers  posses- 
sion of  the  property  to  the  vendor,  with  a  view  to  escaping 
liability  on  the  purchase-money  notes,  the  consent  of  the 
vendor  to  a  rescission  of  the  sale  will  be  presumed  as 
against  any  subsequent  attempt  of  the  vendee  to  claim  un- 
der the  deed.''''  But  this  is  not  so  where  the  deed  is  de- 
stroyed without  intention  to  relinquish  any  rights  under  the 
contract,  but  for  a  different  purpose,^'  and  the  mere  fact 
that  a  vendee  neither  consented  nor  objected  while  a  third 
person,  under  the  direction  of  the  vendor,  destroyed  the 
written  contract,  is  insufficient  to  divest  him  of  his  equity 
in  the  property,  especially  where  there  is  some  evidence 
that  the  parties  had  entered  into  a  parol  modification  of  the 
contract.'*  It  is  also  held  that  where  an  intending  purchas- 
er of  property  withdraws  the  money  which  he  has  depos- 
ited under  the  contract,  the  seller  may  treat  the  contract  as 
abandoned.' °  And  a  vendor  will  be  held  to  have  waived 
the  sale  by  accepting  the  vendee  as  a  tenant  and  receiving 
rent  from  him,"  but  not  by  leasing  the  land  to  a  third  per- 
son, though  the  lease  runs  beyond  the  time  for  delivering 
possession  under  the  contract  of  sale,  where  the  lessee  takes 
subject  to  the  sale.'' 

Where  a  sale  is  made  of  goods,  and  they  are  delivered, 

7  0  Staley  v.  Stone,  41  Tex.  Oiv.  App.  299,  92  S.  W.  1017.  But  the 
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and  an  agreement  is  afterwards  made  to  rescind  the  con- 
tract, it  is  not  completely  rescinded  until  the  goods  have 
been  delivered  back  to  the  seller/'  But  if  an  order  is  given 
for  goods,  and,  before  any  shipment  is  made,  the  purchaser 
sends  a  letter  specifying  goods  of  a  different  kind,  and  the 
seller  merely  replies  that  the  order  will  be  filled  at  a  cer- 
tain time,  it  is  a  rescission  or  modification  of  the  original 
contract,  so  that  the  purchaser  may  refuse  to  accept  goods 
not  conforming  to  his  second  order.'"  And  the  same  rule 
was  applied  in  a  case  where  the  purchaser  refused  to  pay 
the  freight  on  a  shipment  of  goods,  as  he  had  originally 
agreed  to  do,  and  was  then  told  that  if  he  would  not  pay  the 
freight  he  would  have  to  give  a  certain  higher  price  for  the 
goods,  and  he  received  and  used  the  goods.  It  was  held  that 
he  had  repudiated  the  first  contract  and  had  elected  to  take 
the  property  at  the  price  fixed  by  the  seller.*"  Where  the 
purchaser  of  personal  property  refuses  to  accept  a  delivery 
at  the  stipulated  time,  and  thereupon  the  vendor  sells  the 
property  to  a  third  person,  it  is  held  that  this  does  not  by 
itself  effect  a  rescission  of  the  contract  in  such  sense  as  to 
entitle  the  defaulting  purchaser  to  a  return  of  such  pay- 
ments as  he  may  have  made  or  release  him  from  the  ven- 
dor's claim  for  damages  for  his  breach  of  the  contract. ^^ 
But  when  the  purchaser  has  given  notice  of  his  rescission 
of  the  contract  of  sale,  the  vendor  may  accept  it,  and  will 
be  held  to  have  done  so  where  he  sells  the  property  to  a 
third  person  for  an  increased  price  without  reserving  any 
option  for  the  benefit  of  the  original  vendee.*^  But  the 
mere  unsupported  circumstance  that  one  of  several  parties 
contracting  to  sell  land,  without  the  knowledge  or  author- 
ity of  the  others,  and  after  the  death  of  another  of  the  par- 
ties, undertook  to  rent  the  land,  cannot  be  regarded  as  evi- 
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8  0  Patten  v.  Hood,  40  Me.  457. 

SI  Ashbrook  v.  Ilite,  9  Ohio  St.  357,  75  Am.  Dec.  408 ;  Maybevry  v. 
Lilly  Mill  Co.,  112  Tenn.  504,  85  S.  W.  401. 

8  2  Gwin  V.  Calegaris,  139  Cul.  384,  73  Pac.  851.  And  see  In  re 
Fink,  157  Pa.  292,  27  Atl.  724. 
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dence  of  a  mutual  rescission  of  the  contract  in  the  lifetime 
of  such  other  party. ^^  It  should  also  be  remembered  that 
there  may  be  an  effective  rescission  by  the  tacit  relinquish- 
ment of  rights  or  claims.  Thus,  where  two  joint  owners 
of  land  contracted  with  each  other  that  neither  should  sell 
without  giving  the  other  the  refusal,  and  a  sale  was  made 
by  one  of  a  portion  of  the  land,  with  the  consent  of  the  oth- 
er, and  nothing  was  said  as  to  the  future  exercise  of  the 
right  of  pre-emption,  it  was  held  that  such  right  must  be 
deemed  to  have  been  abandoned.**  In  another  case,  plain- 
tiff and  defendants  entered  into  a  written  contract  by  which 
the  former  was  to  establish  a  newspaper  and  the  latter 
were  to  furnish  him  with  a  certain  number  of  paid-up  sub- 
scribers within  a  specified  time,  but  defendants  failed  to 
carry  out  their  agreement,  and  plaintiff  sold  out  the  enter- 
prise. It  was  held  that  both  parties  had  abandoned  the 
contract,  and  neither  could  maintain  an  action  on  it.*^ 

§  529.  Same;  Offer  and  Acceptance. — A  contract  is  ef- 
fectually rescinded  where  one  of  the  parties  makes  a  pro- 
posal, offer,  or  request  to  that  effect,  and  it  is  unequivocal- 
ly accepted  by  the  other,*"  or  where  one  of  the  parties 
states  that  it  has  become  impossible  for  him  to  complete 
his  part  of  the  contract,  on  account  of  an  accident,  and 
the  other  acquiesces  in  the  situation  and  excuses  him  from 
further  performance,*'  or  where  one  of  the  parties  to  an 
executory  contract,  after  part  performance,  unequivocally 
refuses  to  perform  further,  on  the  ground  of  fraud,  and 
his  refusal  is  accepted  by  the  other  party  as  conclusive.** 
But  a  mere  offer  or  request  to  rescind  a  contract  has  no  ef- 
fect whatever  upon  the  contract  itself  or  the  rights  and 
obligations  of  the  parties  under  it  unless  and  until   it  is 

83  Key  V.  Dent,  6  Md.  142. 

84  Weisman  v.  Smith,  59  N.  C.  124. 

85  Jones  V.  Mial,  79  N.  C.  164. 

88  Parmly  v.  Buckley,  103  111.  115 ;  Carter  v.  Hibbard,  26  Ky.  Law 
Rep.  100.3,  S3  S.  W.  112;  Flynn  v.  Ledi^er,  48  Hun,  465,  1  N.  Y. 
Supp.  235.  And  see  Schwab  Safe  &  Lock  Co.  v.  Snow  (Utah)  152 
rac.  171. 

87  West  Coast  Shingle  Co.  v.  Markham  Shingle  Co.,  50  Wash.  681, 
97  Pac.  801. 

88  Cunningham  v.  Pettigrew,  169  Fed.  335,  94  C.  C.  A.  457. 
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accepted."  Thus,  where  the  defendant,  intending  to  put 
an  end  to  a  contract  with  the  plaintiff,  proposed  to  pay  a 
certain  sum  for  a  release  from  the  contract,  but  the  plaintiff 
brought  suit  for  a  breach  of  the  contract,  it  was  held  that 
defendant's  proposition  was  merely  an  offer  of  a  compro- 
mise, which  was  not  binding  because  not  accepted.""  So, 
a  contract  made  by  correspondence  to  furnish  a  certain 
number  of  car  loads  of  glass  is  not  canceled  or  changed  by  a 
letter  afterwards  written  by  the  seller,  stating  that  he  will 
send  the  last  car  load  on  different  terms  from  those  speci- 
fied in  the  contract,  where  the  purchaser  answered  by  tele- 
gram merely  urging  that  the  glass  be  sent  at  once,  and  aft- 
erwards by  letter  in  which  he  referred  to  the  original  con- 
tract without  consenting  to  any  change  in  its  terms. °^  In 
another  case  the  contract  bound  the  defendant  to  furnish 
a  specified  kind  of  lumber  within  a  reasonable  time.  He 
failed  to  do  so,  and  wrote  to  the  plaintiff,  excusing  his  fail- 
ure and  advising  the  plaintiff  to  look  elsewhere  for  the  lum- 
ber. Plaintiff  replied  by  stating  that  he  had  been  depend- 
ing on  defendant  and  would  ask  him  to  use  every  exertion 
possible  to  furnish  the  lumber  at  an  early  date.  It  was 
held  that  the  plaintiff  had  not  rescinded  the  contract."^ 

It  should  also  be  noted  that  an  application  or  offer  to 
rescind  a  contract,  which  is  not  accepted,  does  not  imply 
any  breach  or  abandonment  of  the  contract  by  the  party 
making  the  offer,  nor  is  it  to  be  taken  as  a  waiver  of  his 
right  to  enforce  the  contract  as  made."'  And  further,  an 
offer  or  proposal  for  rescission  must  be  accepted  before 
there  is  such  a  material  change  in  the  situation  of  the  par- 
ties that  the  offer  would  not  then  have  been  made.    Thus, 

88  Chadbourne  v.  Davis,  9  Colo.  581,  13  Pac.  721;  A.  Westman 
Mercantile  Co.  v.  Park,  2  Colo.  App.  545,  31  Pac.  945;  WMtlng 
Foundry  Equipment  Co.  v.  Hirsch,  121  111.  App.  373 ;  Flynn  v.  Finch, 
137  Jowa,  378,  114  K  W.  1058;  Watson  v.  E.  E.  Naugle  Tie  Co.,  159 
Mich.  174,  123  N.  W.  589;  Frlpp  v.  Frlpp,  Rice,  Eq.  (S.  0.)  84;  Parks 
V.  Elmore,  59  Wash.  584,  110  Pac.  381;  O'Donnell  v.  Brand,  85  Wis. 
97,  55  N.  W.  154. 

»o  Tfnion  Ix)comotive  Exp.  Co.  v.  Erie  Ry.  Co.,  37  N.  J.  Law,  23. 

01  Ilolton  V.  McPike,  27  Kan.  286. 

82  Crane  v.  Barron,  115  App.  Div.  196,  100  N.  T.  Supp.  937. 

0  3  Pieot  V.  Douglass,  46  Mo.  497;  Wheaton  v.  Collins  (N.  J.  Ch.) 
84  Atl.  271. 
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where  a  person  holding  a  policy  of  life  insurance  made  an 
application  for  its  cancellation,  but  the  company,  instead 
of  acting  on  it,  sent  in  a  claim  for  a  premium  to  the  in- 
sured's employer  (that  being  provided  for  in  the  policy), 
and  before  payment  was  made,  the  insured  person  died,  it 
was  held  that  the  rights  of  the  parties  thereupon  became 
fixed,  and  the  insurance  company  could  not  thereafter  ac- 
cept the  offer  of  cancellation  made  by  the  insured  by  with- 
drawing its  claim  for  the  premium.'* 

§  530.  Same;  Substitution  of  New  Contract. — Where 
the  parties  to  an  existing  contract  enter  into  a  new  agree- 
ment, completely  covering  the  same  subject-matter,  but 
containing  terms  which  are  inconsistent  with  those  of  the 
earlier  contract,  so  that  the  two  cannot  stand  together,  the 
effect  is  to  supersede  and  rescind  the  earlier  contract,  leav- 
ing the  later  agreement  as  the  only  agreement  of  the  par- 
ties on  the  subject.'^  This  is  the  case,  for  example,  where 
the  defaulting  purchaser  in  a  contract  for  the  sale  of  land 
gives  up  his  rights  under  the  contract,  and  accepts  a  lease 
of  the  premises  to  himself  for  a  definite  term,'"  or  where 
a  subscriber  for  a  share  in  the  purchase  of  certain  property 
withdraws  his  offer  and  the  seller  thereupon  secures  an- 
other subscriber  for  his  share,"  or  where  the  purchaser  un- 
der an  unexecuted  contract  of  sale  of  goods  agrees  with  the 
seller  that  the  property  shall  be  delivered  to  a  third  person, 
who  will  then  deliver  them  to  the  purchaser  and  receive 
payment,'*  or  where  one  who  has  contracted  to  buy  goods 
becomes  insolvent  before  the  time  for  delivery,  and  at  his 
request  an  adjustment  is  made  at  the  market  price  then 

8*  Travelers'  Ins.  Co.  v.  Jones,  32  Tex.  Civ.  App.  146,  73  S.  W.  978. 

» 6  Housekeeper  Pub.  Co.  v.  Swift,  97  Fed.  290,  38  C.  C.  A.  187; 
American  Fine  Art  Co.  v.  Simon,  140  Fed.  529,  72  C.  C.  A.  45 ;  The 
Gilbert  Knapp  (D.  C.)  37  Fed.  209;  Capitol  Food  Co.  v.  Mode,  112 
Ark.  165,  165  S.  W.  637;  Wilson  v.  Paulsen,  57  Ga.  596;  Kobison  v. 
Barlow,  203  111.  287,  67  N.  E.  776;  Gewirtz  v.  Abraham,  171  111.  App. 
433;  Sidney  Glass  Works  v.  A.  S.  Barnes  &  Co.,  86  Hun,  374,  33  N. 
Y.  Supp.  508. 

86  Steiner  v.  Baker,  111  Ala.  374,  19  South.  976;  Irish  v.  Martin 
(Iowa)  113  N.  W.  470;   Zimmerman  v.  Wengert,  31  Pa.  401. 

»T  Sutton  V.  Griebel,  118  Iowa,  78,  91  N.  W.  825. 

»8  Michigan  Stove  Co.  v.  A.  H.  Walker  &  Co.,  150  Iowa,  363,  130 
N.  W.  130,  Ann.  Cas.  1912D,  505. 

Black  Resc. — 79 
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prevailing,  which  rescinds  the  contract  and  precludes  him 
from  a  subsequent  tender  and  suit  thereon.'" 

But  where  the  parties  to  a  contract  enter  into  a  second 
agreement  relating  to  the  same  subject-matter,  and  therein 
expressly  recognize  or  sanction  the  first  contract,  it  can- 
not be  said  that  such  contract  is  annulled  by  the  second. ^'"' 
And  a  request,  offer,  or  negotiation  for  a  modification  of 
an  existing  contract  or  for  the  substitution  of  a  new  con- 
tract, which  is  never  perfected  by  acceptance  and  the  meet- 
ing of  the  minds  of  the  parties  on  the  terms  of  a  distinct 
new  agreement,  has  no  effect  on  their  rights  and  obligations 
under  the  old  contract.^"^  And  further,  it  is  always  com- 
petent for  the  parties  to  agree  upon  a  modification  or  varia- 
tion in  any  of  the  terms  or  conditions  of  their  existing  con- 
tract, and  if  their  intention  is  only  to  change  it  in  respect  to 
the  particulars  specified,  thi§  will  not  effect  a  rescission  or 
abandonment  of  the  whole  contract. ^"^  Thus,  a  subsequent 
agreement  extending  the  time  for  the  performance  of  an 
existing  contract  is  at  most  a  modification  of  the  original 
contract,  and  not  a  new  agreement  which  will  supersede 
it,^"^  and  so  of  a  waiver  of  a  stipulation  in  the  contract  re- 
quiring an  immediate  partial  payment  in  cash,^"*  or  an 
agreement  to  abate  a  part  of  the  stipulated  price  on  account 
of  a  shortage  in  the  amount  of  goods  delivered,'^"'^  or  an 
agreement  that  part  of  the  sum  agreed  to  be  paid  for  the 
performance  of  work  and  labor  shall  be  applied  in  satis- 
faction of  liens  and  accounts. ^"^    So,  a  contract  of  sale  pro- 

99  Follansbee  v.  Adams,  SO  111.  13. 

100  Bartlette  v.  Norwich  &  W.  R.  Co.,  r.r,  Conn.  560. 

101  Murray  v.  Harway.  56  X.  Y.  8.-;7 ;  McDuffle  v.  Dillpy  (Tex.  Civ. 
App.)  115  S.  W.  612;  Haines  y.  Stilwell,  5  Cal.  T^nrep.  fas.  27,  40 
Pac.  332 ;  Wortman  v.  Montana  Cent.  Ey.  Co.,  22  Jlont.  2(;i!,  50  Pac. 
.316. 

102  Wilmoth  v.  Hamilton,  127  Fed.  18,  61  C.  C.  A.  5S4;  Buslimeyer 
V.  McGarry,  112  Ark.  373,  166  S.  A\'.  IC.S;  Pacific  Mail  S.  S.  Co.  v. 
Panama  E.  Co.,  Sf)  Ilun,  392,  32  N.  Y.  Supp.  915. 

103  Parkside  Eealty  Co.  v.  Ma'Douald,  166  Cal.  126,  137  Pac.  21; 
Eeed  v.  Playt,  1(19  N.  Y.  659,  17  N.  E.  418. 

104  G.  A.  Gray  Co.  v.  Taylor  Bros.  Iron-Works  Co.,  66  Fed.  686,  14 
C.  C.  A.  5(i. 

10=  Cartier  v.  Troy  Lumber  Co.,  35  111.  App.  419;  Cooke  v.  Murphy, 
70  111.  90. 

106  Trumbull  v.  Harris,  102  Ark.  009,  115  S.  W.  547. 
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viding  for  the  payment  of  freight  by  the  seller  is  not  modi- 
fied where,  on  arrival  of  the  goods  without  the  freight  be- 
ing prepaid,  the  seller's  agent  explains  to  the  buyer  that 
he  should  pay  the  freight  to  the  railroad,  and,  on  sending 
the  freight  bill  to  the  seller,  will  be  credited  with  the 
amount  of  it.^°'  ' 

§  531.     Same;     Resuming    Possession    of    Goods    Sold. 

When  goods  have  been  delivered  to  the  buyer  under  a  con- 
tract of  sale,  and  he  returns  them  to  the  seller,  and  the  lat- 
ter accepts  the  redelivery,  and  resumes  and  retains  posses- 
sion of  the  property  as  his  own,  and  does  not  notify  the 
buyer  that  he  intends  to  hold  it  subject  to  his  order  or  sell 
it  for  his  account,  the  transaction  operates  as  a  complete  re- 
scission of  the  contract  of  sale.^°*  And  it  appears  to  be 
immaterial,  in  respect  to  the  application  of  this  rule,  wheth- 
er the  purchaser  assigns  any  reasons  for  returning  the  goods, 
or  what  his  specified  reasons  may  be,  whether  a  deficiency 
in  quantity  or  quality,  a  general  dissatisfaction  with  the 
property,  his  inability  to  pay,  or  a  mere  wish  to  be  released 
from  his  bargain.  For  his  return  of  the  goods  is  an  offer 
of  rescission,  and  the  acceptance  and  retention  of  them  by 
the  seller  is  an  acceptance  of  that  offer,  and  thereupon  a 
rescission  is  effected,  not  necessarily  for  legally  sufficient 

107  Pittsburgli  Steel  Co.  v.  Cottengin,  179  Mo.  App.  392,  165  S.  W. 
391. 

10  8  Russell  V.  Stewart,  78  Ark.  603,  94  S.  W.  47;  Gardiner  v.  Mc- 
Donogh,  147  Cal.  313,  81  Pae.  964 ;  Willard  v.  Tatum,  3  Cal.  Unrep. 
Cas.  730,  31  Pac.  912 ;  Drosdoffi  v.  Fetzer,  178  111.  App.  336 ;  Red- 
mond V.  Smock,  28  Ind.  365;  Alden  v.  Thurber,  149  Mass.  271,  21 
N.  B.  312  (but  see  McLean  v.  Richardson,  127  Mass.  339) ;  Glasglow 
Milling  Co.  v.  Burgher,  122  JIo.  App.  14,  97  S.  AV.  950 ;  Beal  v.  Min- 
neapolis Threshing  Machine  Co.,  84  Mo.  App.  539 ;  Boeker  v.  Crescent 
Belting  &  Packing  Cto.,  101  Mo.  App.  429,  74  S.  W.  385;  Kimball- 
Mathews  Co.  V.  Tucker,  94  Neb.  632,  143  N.  W.  934 ;  Flint,  Eddy  & 
Co.  V.  Standard  Rope  &  Twine  Co.,  52  App.  Div.  459,  65  N.  Y.  Supp. 
238 ;  Wolff  V.  Zeller,  31  Misc.  Rep.  255,  64  N.  Y.  Supp.  129 ;  RusseU 
V.  Wolff,  19  Misc.  Rep.  586,  43  N.  Y.  Supp.  1077;  Dougherty  v. 
Neville,  108  App.  Div.  89,  95  N.  Y.  Supp.  806;  Sloan  v.  Van  Wyck, 
47  Barb.  (N.  Y.)  634 ;  Mallory  v.  Lord,  29  Barb.  (N.  Y.)  454 ;  Hart  v. 
Haight,  57  Hun,  591,  10  N.  Y.  Supp.  798;  Coon  v.  Reed,  1  Hilt. 
(N.  Y.)  511 ;  Hardenburgh  v.  Schmidt,  5  N.  Y.  St.  Rep.  844 ;  Terry 
V.  Wenderoth,  147  Pa.  519,  23  Atl.  703 ;  West  v.  Cutting,  10  Vt.  536 ; 
Shores  Lumber  Co.  v.  Claney,  102  Wis.  235,  78  N.  W.  451 ;  Warder, 
Bushnell  &  Glessner  Co.  v.  Pischer,  110  Wis.  363,  85  N.  W.  968. 
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cause,  but  by  the  mutual  consent  of  the  parties.  This  is 
illustrated  by  a  case  in  which  the  plaintiff  sold  the  defend- 
ant a  horse,  and,  on  being  told  by  the  defendant  that  it 
had  an  incurable  disease,  he  returned  the  price  and  told 
him  to  have  the  horse  killed.  It  was  afterwards  discovered 
that  the  horse  was  not  in  fact  diseased,  and  the  defendant 
sold  it  to  a  third  person.  Plaintiff  sued  to  recover  the  mon- 
ey which  he  had  refunded,  but  it  was  held  that  he  could  not 
recover,  as  the  contract  of  sale  had  been  rescinded.^""  As 
to  the  conduct  of  the  seller  in  a  transaction  of  this  kind, 
it  is  not  necessary  that  he  should  explicitly  consent  to  a  re- 
scission of  the  contract.  It  is  enough  if  he  retains  the 
property  returned  to  him  without  giving  the  buyer  any  no- 
tice that  he  does  not  accept  it  or  will  not  resume  owner- 
ship.^^" Nor  is  it  necessary  that  the  buyer  should  take  the 
initiative.  The  same  effect  of  a  rescission  follows  if  the 
seller  takes  possession  of  the  property  claiming  it  as  his 
own,  without  objection  from  the  purchaser,^^^  or  where  the 
seller  seizes  the  bill  of  sale,  which  had  been  delivered,  and 
repossesses  himself  of  the  goods  sold,  and  the  purchaser 
accepts  the  situation  by  demanding  a  return  of  what  he  has 
paid,^^^  or  where  the  purchaser  leaves  or  abandons  the 
property,  and  the  seller  thereupon  takes  possession  of  it,^'^ 
or  where  the  seller  agrees  in  writing  to  accept  the  property 
and  gives  directions  for  its  return  to  him.^'^*  But  the  fact 
that,  after  the  buyer  of  a  piece  of  personal  property  has  re- 
fused to  take  it,  the  seller  leases  it  to  a  third  person  and 
afterwards  sells  it  does  not  show  his  assent  to  a  rescission 
of  the  original  contract. ^^^  And  although  a  resale  by  the 
buyer  to  the  seller  may  in  some  cases  be  held  to  be  a  mere 
rescission,  it  cannot  be  so  considered  where  a  part  of  the 
goods  had  been  disposed  of  by  the  buyer  and  the  seller  only 
took  back  the  remainder,  for  the  original  sale  cannot  be  di- 
vided up  into  separate  contracts  of  purchase  of  the  differ- 

109  Flfvod  V.  Senger,  140  App.  Div.  140,  124  N.  T.  Supp.  1013. 

110  Greder  v.  Stahl,  22  S.  D.  139,  115  N.  W.  1129. 

111  .James  v.  Adams,  16  W.  Va.  245. 

112  Deno  V.  Ilersb,  1.58  Wis.  502,  149  N.  W.  11-5. 

113  Fleming  v.  Hanley,  21  R.  I.  141,  42  Atl.  .j20. 
inTrexler  v.  Wilson,  96  S.  C.  176,  80  S.  E.  271. 
lie  Bonney  v.  Blaisdell,  105  Me.  121,  73  Atl.  Sll. 
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ent  articles. ^^'  The  same  general  principles  apply  to  an 
option  to  purchase,  as  well  as  to  an  outright  sale.  Where 
the  party  to  whom  an  option  was  given  informed  the  other 
party  that  he  would  not  be  able  to  comply  with  the  option, 
and  the  other  party,  thereupon,  acting  in  good  faith  upon 
such  abandonment,  sold  the  property  to  a  third  person,  it 
was  held  that  there  had  been  a  rescission  of  the  contract 
evidenced  by  the  option. ^^' 

§  532,  Same;  Abandonment  of  Rights. — Without  any 
explicit  agreement  for  the  abrogation  of  a  contract,  it  may 
be  effectually  rescinded  by  the  actions  of  the  parties  where 
they  mutually  abandon  all  further  performance  under  it, 
and  treat  it  as  at  an  end,  neither  seeking  to  hold  the  other 
to  any  accountability  under  it.'^'^*  And  the  same  result  fol- 
lows where  one  of  the  parties  distinctly  and  completely 
abandons  all  rights  and  all  obligations  under  the  contract, 
and  the  other  accepts  the  situation  so  created  and  restores 
himself,  so  far  as  possible,  to  his  former  situation. ^^° 
Where  the  contract  requires  the  payment  of  successive  in- 
stallments of  money  or  other  successive  performances,  and 
one  of  the  parties  seeks  to  abandon  it,  the  other  has  his 
choice  of  several  remedies.  He  may  stand  by  the  contract, 
refusing  to  accept  such  abandonment,  and  sue  for  the  suc- 
cessive defaults  as  they  occur,  or  he  may  stand  by  the  con- 
tract, declining  to  assent  to  the  abandonment,  and  sue  for 
a  total  breach  and  have  general  damages,  or  he  may  assent 
to  the  abandonment  and  thereby  effect  a  rescission  and  as- 
sume a  position  as  if  the  contract  had  not  been  made.^^° 
But  an  abandonment,  to  be  effectual  in  this  way,  must  be 
unequivocal  and  complete.  It  may  be  manifested  by  the 
distinct  refusal  of  the  party  to  proceed  further  with  the 

lie  Whiting  Mfg.  Co.  v.  Gephart,  6  Wash.  615,  34  Pac.  161 ;  Coyle 
V.  Baum,  3  Okl.  695,  41  Pac.  3S9. 

117  Sypherd  v.  Myers,  80  N.  J.  Law,  321,  T9  Atl.  340. 

118  Pierce  v.  Staub,  78  Oonn.  459,  62  Atl.  760,  3  L.  R.  A.  (N.  S.)  785, 
112  Am.  St  Rep.  163 ;  Hall  v.  Hall,  32  Ohio  St.  184.  See  Giltner  v. 
Rayl,  93  Iowa,  16,  61  N.  W.  225. 

119  Martin  v.  Massie,  127  Ala.  504,  29  South.  31;  Hooper  v.  Young, 
10  Cal.  App.  590,  102  Pac.  950 ;  Hanschka  v.  Vodopich,  20  S.  D.  551, 
108  N.  W.  28. 

120  McKenna  v.  McKenna,  118  111.  App.  240. 
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contract,  ^^^  or  by  his  making  an  assignment  for  the  benefit 
of  creditors,  in  the  character  of  an  insolvent,  notifying  the 
other  party  thereof,  and  omitting  to  mention  the  contract 
in  his  schedules  of  assets  and  Habilities.^^^  So  a  contract 
for  the  sale  of  land  may  be  waived  by  the  abandonment  of 
the  land  and  of  the  contract  by  the  purchaser/^^  And  a 
vendee  of  land  has  been  held  to  have  abandoned  his  con- 
tract where  he  went  off  the  land  and  left  the  state,  and 
never  reassumed  possession  or  asserted  any  rights  under 
the  contract,  nor  paid  the  taxes  nor  the  balance  of  the  pur- 
chase money,^^*  or  where  he  notified  the  vendor  that  he 
could  not  pay  him,  and  that  he  had  better  make  his  money 
out  of  the  property  if  he  could  do  so,  and  thereafter  never 
exercised  any  acts  of  possession  or  ownership  over  the 
land,^-^  or  vihere  the  purchaser  notified  the  vendor  that  he 
had  moved  out,  decided  to  quit,  and  would  not  make  any 
further  payments,  and  surrendered  the  key,^^°  or  where  he 
absented  himself  from  the  country  for  seven  years  without 
paying  any  part  of  the  purchase  money, ^^'  or  where  his  re- 
fusal to  pay  the  balance  of  the  purchase  money  was  based 
on  the  ground  that  he  had  bought  an  adverse  title  to  the 
land  and  occupied  and  held  under  that  title/-^  On  the 
same  principle,  if  the  tenant  of  property  under  a  lease  aban- 
dons it,  meaning  to  relinquish  all  claims  to  its  occupancy  or 
use,  the  landlord  may  accept  such  abandonment  as  ter- 
minating the  lease,  resume  possession,  and  let  the  premises 
to  another. "-^^  The  same  rules  apply  to  building  contracts. 
Where  the  contractor  definitely  and  positively  abandons  the 
work  and  is  unable  to  complete  it,  the  owner  is  entitled  to 

121  l^arks  V.  Gates,  84  Aiiii.  I)i\-.  534,  S2  X.  Y.  Supp.  1070. 

1^2  Hobbs  V.  Columbia  Falls  I'.rick  Co.,  1.^.7  Mass.  109,  31  N.  E.  756. 

123  Ottow  V.  Fiiese,  1^0  X.  D.  .MS,  126  X.  W.  r.O:j. 

124  Holingren  v.  Piete,  50  Minu.  27,  52  X.  W.  2(;G. 

125  May  V.  Getty,  140  N.  C.  310,  53  S.  E.  75. 

120  Cutright  V.  fnlon  Sav.  &  Inv.  Co.,  '.y-i  Utah,  486,  94  Pac.  984. 
14  Ann.  Cas.  725. 

127  Elliott  V.  Armstrong,  2  Blackf.  (Ind.)  198. 

i28Fullerton  v.  Doyle,  18  Tex.  3;  Snyder  v.  Harding,  34  \Yash. 
280,  75  Pac.  812. 

i20Higgins  v.  Street,  19  Okl.  45,  92  Pac.  153,  13  L.  K.  A.  (N.  S.) 
398,  14  Ami.  Cas.  :08G;  Porter  v.  Noyes,  47  Mich.  55,  10  X.  W.  77; 
Barnhart  v.  Lockwood,  152  Pa.  82,  25  Atl.  237. 
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treat  the  contraict  as  terminated.""  And  a  subcontractor 
who  totally  suspends  work  under  his  contract,  and  consents 
to  the  appointment  of  a  receiver  of  his  property,  is  held  to 
abandon  his  contract  both  in  law  and  in  fact.^"^  But  a  con- 
tractor does  not  abandon  merely  because  he  enters  into  a 
subcontract  with  another  to  complete  the  work,^'^  nor  is 
a  subcontractor  held  to  have  abandoned  his  contract  be- 
cause, being  unable  to  complete  it,  he  makes  arrangements 
to  have  it  completed  by  the  general  contractor  as  his 
agent.^'^ 

The  abandonment  of  a  contract  by  one  party,  in  order 
to  entitle  the  other  to  treat  it  as  rescinded,  must  be  com- 
plete and  unmistakable.^"*  Thus,  a  party's  contention  that 
the  obligations  imposed  upon  him  by  the  contract  are  ma- 
terially different  from  those  contended  for  by  the  other 
party  does  not  constitute  an  abandonment  on  his  part,^"^ 
nor  does  his  cessation  of  work  under  the  contract,  where 
he  has  been  forbidden  to  go  on  with  it.^""  And  an  apparent 
intention  to  abandon  may  be  counteracted  by  his  bringing 
a  suit  in  which  his  rights  under  the  contract  are  insisted 
on.^"''  So,  a  purchaser  holding  land  under  a  contract  does 
not  abandon  the  contract  by  buying  land  in  another  state 
and  offering  to  sell  the  land  in  question. ^^*  Nor  does  one 
abandon  her  rights  under  a  family  settlement  by  removing 
from  a  dwelling  house  which  had  been  assigned  to  her  as 
a  residence  for  life,  at  least  where  there  was  nothing  in  the 
settlement  requiring  her  to  remain  in  personal  posses- 
sion.'^"'   And  where  a  grantee  agreed  to  live  with  and  care 


130  Watson  v.  Dewitt  County,  19  Tex.  Civ.  App.  150,  46  S.  W.  1061. 
isiiEtna  Indemnity  Co.  v.  George  A.  Fuller  Co.,  Ill  Md.  321,  73 
Atl.  738,  74  Atl.  369. 

13  2  Spina  V.  Arcadia  Orchards  Co.,  73  Wash.  44,  131  Pac.  218. 
13  3  Pease  v.  McQulllln,  180  Mass.  135,  61  N.  E.  819. 

134  Meagher  v.  Keed,  14  Colo.  335,   24  Pac.  681,  9  L.  R.  A.  455 ; 
Williams  V.  Hodel,  159  JIo.  App.  355,  141  S.  W.  14. 

135  Pennsylvania  Steel  Co.  v.  Susswein,  132  App.  Dlv.  659,  117  N.  X. 
Supp.  436. 

136  Eagle  Iron  Works  v.  Farley,  178  N.  Y.  595,  70  N.  E.  1098. 

137  Whorley   v.   Tennessee   Centennial   Exposition   Co.    (Tenn.    Ch. 
App.)  62  S.  W.  346. 

138  Floren  v.  Larson,  29  S.  D.  63,  135  N.  W.  672. 

139  Henderson  v.  Henderson,  136  Iowa,  564,  114  N.  W.  178. 
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for  the  grantor  during  his  Hfe  in  consideration  of  the  con- 
veyance, the  fact  that  the  grantor  removed  from  the  house 
in  which  the  parties  were  living  to  a  cottage  near  by,  which 
he  had  built  for  greater  convenience  and  retirement,  was 
held  not  to  show  an  abandonment  of  the  contract.^*" 

§  533.  Same;  Default  or  Non-Performance  on  Both 
Sides. — It  has  been  stated  that  where  both  parties  to  a  con- 
tract are  in  default,  neither  can  maintain  an  action  upon  it, 
and  therefore  the  contract  must  be  considered  as  rescind- 
ed.^*^ But  this  is  probably  much  too  sweeping.  Certainly 
such  a  rule  could  not  be  applied  in  the  face  of  a  specific 
claim  by  each  party  that  the  contract  is  in  full  force  as 
against  the  other.^*^  It  would  seem  that  the  test  should 
be  whether  the  mutual  default  or  failure  of  performance 
had  continued  for  such  a  length  of  time  that  an  intention 
to  abandon  the  contract  might  fairly  be  presumed.  Thus, 
where  a  contract  for  the  sale  of  land  requires  the  vendor 
to  furnish  title  papers  and  the  purchaser  to  ascertain  the 
acreage  within  a  given  time,  it  is  said  that  the  mere  inaction 
of  both  parties  until  after  the  time  for  performance  expires 
is  not  sufficient  to  constitute  a  mutual  abandonment  of  the 
contract.^*'  But  delay  for  an  unreasonable  length  of  time 
might  accomplish  this  result.  In  one  of  the  decisions  it  is 
said  that,  at  law,  where  time  is  considered  material,  if  the 
contract  is  not  carried  into  effect  within  a  reasonable  period 
either  on  the  part  of  the  vendor  or  the  purchaser,  it  is  deem- 
ed dissolved  and  abandoned  by  mutual  consent,  and  that 
the  same  must  be  considered  the  rule  in  equity  if,  from 
the  express  terms  of  the  agreement  or  the  nature  or  char- 
acter of  the  subject-matter  of  the  contract,  time  would  be 
considered  as  of  the  essence  of  the  contract.^**  This  prin- 
ciple is  illustrated  by  a  case  in  which  the  action  was  be- 
tween two  railroad  companies  on  a  contract  which,  among 
other  things,  provided  for  the  erection  of  a  central  pas- 
no  Ohase  v.  Chase,  20  R.  I.  202,  3T  Atl.  804. 

141  Harris  v.  Bradley,  9  Ind.  166. 

142  Hudson  River  Water  Power  Co.   v.  Glens  Falls  Portland  Ce- 
ment Co.,  107  App.  Div.  548,  95  N.  Y.  Supp.  421. 

143  Golden  v.  Comett,  154  Ky.  4.38,  157  S.  W.  1076. 

14*  Southern  Life  Ins.  &  Trust  Co.  v.  Cole,  4  Fla.  359. 
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senger  station  at  the  joint  expense  of  the  two  companies, 
the  issue  being  that  this  part  of  the  contract  had  been  aban- 
doned. It  appeared  that  it  was  the  original  intention  that 
the  contract  should  be  fulfilled  immediately,  that,  at  the 
time  of  bringing  suit,  more  than  twenty  years  after  the 
execution  of  the  contract,  nothing  had  been  done  towards 
the  erection  of  the  station,  and  that  one  of  the  two  com- 
panies, soon  after  fulfilling  the  rest  of  the  contract,  had 
erected  at  its  own  expense  a  permanent  and  costly  station 
for  its  own  use.  This  was  held  sufficient  to  warrant  a  find- 
ing that  the  agreement  for  the  joint  erection  of  a  central 
station  had  been  abandoned  by  mutual  consent.'^*" 

§  534.  Evidence  of  Rescission. — The  rescission  of  a  con- 
tract by  mutual  consent  of  the  parties  may  be  shown  by 
such  circumstances  or  by  such  a  course  of  conduct  as  clear- 
ly indicates  their  intention  that  it  should  be  abrogated  or 
terminated,^*'  provided  the  facts  shown  are  not  consistent 
with  an  understanding  or  desire  on  their  parts  that  the  con- 
tract should  continue  in  force. ^*^  And  in  determining 
whether  a  party  has  given  his  consent  to  a  rescission,  it 
is  permissible  and  proper  to  inquire  whether  it  was  for  his 
interest  to  do  so;  and  if  it  appears  that  he  would  be  bene- 
fited by  the  annulment  of  the  contract, — as,  where  that 
would  give  him  an  opportunity  to  deal  with  another  person 
to  better  advantage, — very  slight  circumstances  will  be  suf- 
ficient to  show  his  assent.^'"  Among  the  circumstances 
which  may  be  adduced  to  show  that  a  party  consented  to 
the  abrogation  of  a  contract  may  be  mentioned  the  follow- 
ing :  That,  after  refusal  of  performance,  he  demanded  a  set- 
tlement and  the  restoration  of  the  former  status;  ^*''  that  he 

1*6  Portland,  S.  &  P.  B.  Co.  v.  Grand  Trunk  Ry.  Co.,  &3  Me.  90. 

i*s  Davenport  v.  Crowell,  79  Vt.  419,  65  Atl.  557.  See  Ponce  v. 
McTWliorter,  50  Tex.  562,  holding  that  evidence  on  which  the  court 
would  enforce  a  parol  sale  of  land  is  sufEoient  to  prove  a  parol 
reecission  of  a  previous  sale. 

147  Southern  Fertilizer  Co.  v.  Moore,  118  N.  C.  191,  23  S.  B.  1006. 

148  Chouteau  v.  Jupiter  Iron  Works,  94  Mo.  388,  7  S.  W.  467;  Fine 
V.  Rogers,  15  Mo.  315;  Hanson  v.  Wittenberg,  205  Mass.  319,  91 
N.  E.  383. 

14!)  Seymour  v.  Detroit  Copper  &  Brass  Rolling  Mills,  56  Mich. 
117,  22  N.  W.  317,  23  N.  W.  186. 
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wrote  a  letter  indicating  a  clear  purpose  not  to  abide  by  the 
terms  of  the  contract;  ^^^  that  he  stopped  making  stipulat- 
ed monthly  payments  and  otherwise  acted  in  disregard  of 
the  contract;  ^^^  that  he  asked  the  seller  not  to  ship  the 
goods  and  offered  to  pay 'damages  ;  '■"^  that  he  never  offered 
to  perform  and  took  no  steps  under  the  contract  though 
the  situation  was  such  as  to  require  his  services ;  '■^ 
that,  on  being  told  that  his  customer  was  buying  goods  else- 
where and  had  complained  of  the  defective  quality  of  his 
goods,  he  replied  that  it  was  "all  right"  and  that  he  could 
not  make  the  goods  wanted;  ^^^  that  he  denied  his  liabil- 
ity to  pay  for  a  partial  performance  and  acquiesced  in  the 
other  party's  refusal  to  complete  the  contract. ^"^  But 
where  the  vendees  of  certain  land  gave  their  notes  for  the 
price,  and  afterwards  they  left  the  land,  the  vendors  taking 
possession,  and  there  was  evidence  that  the  vendees  had  de- 
clared to  third  persons  their  intention  to  abandon  the  land 
to  the  ^•endors,  and  in  the  belief  that  this  was  the  case  the 
vendors  allowed  their  rights  under  the  notes  to  expire 
by  limitation,  it  was  held  that  the  vendees  were  not  estop- 
ped from  claiming  an  existing  interest  in  the  land.^''^ 

Whether  or  not  there  has  been  a  mutual  abandonment  or 
rescission  of  a  contract,  being  generally  a  question  of  in- 
tention, should  ordinarily  be  left  to  the  decision  of  the  jury, 
upon  consideration  of  all  the  pertinent  evidence. '^^''  But 
when  the  facts  are  admitted  or  clearly  established,  it  may 
become  a  question  of  law  for  the  court. ^^* 

160  Russell  V.  Excelsior  Stove  &  JIfg.  Co.,  120  111.  App.  2.'5. 

151  Wood  V.  Whitehead  Bros.  Co.,  165  N.  Y.  .54r,,  .^lO  N.  E.  357. 
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Atl.  lOSO. 
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16  7  Chouteau  v.  Jupiter  Iron  Works,  83  Mo.  73;  McCauley  v. 
Cremerieux,  132  Pa.  22,  18  Atl.  1070;    Richardson  v.  Moyer,  155  Pa. 

174,  26  Atl.  21 ;  Emery  v.  Regester,  17  Pa.  Super.  Ct.  4S2 ;  Colt  v. 
Selden,  5  Watts  (Pa.)  525;  Stinson  v.  Sneed  (Tex.  Civ.  App.)  163 
S.  W.  989. 

158  Healy  v.  Utly,  1  Cow.  (X.  Y.)  345;  Commercial  Realty  &  Con- 
struction Co.  V.  Dorsey,  114  Md.  172,  78  Atl.  1099. 
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§  535.  Consequences  and  Effects  of  Rescission. — Upon 
rescinding  a  contract  by  mutual  consent,  the  parties  may 
agree  upon  a  mode  of  ascertaining,  adjusting,  and  settling 
their  respective  rights  or  the  differences  between  them,  and 
the  method  so  determined  must  be  followed,  and  neither 
can  recover  against  the  other  except  in  accordance  with  the 
terms  of  their  agreement. "^^^  Moreover,  if  it  appears  from 
the  facts  and  circumstances  attending  the  cancellation  of 
a  contract  that  it  was  not  the  intention  of  the  parties  that 
the  act  of  cancellation  should  have  a  retroactive  effect  and 
destroy  previously  vested  rights,  the  agreement  for  can- 
cellation will  be  so  construed  as  to  preserve  those  rights. ^'"' 
But  generally  speaking,  the  effect  of  a  rescission  by  mutual 
consent  is  to  undo  the  existing  contract  completely  and  re- 
store the  parties  to  that  condition  in  which  they  stood  im- 
mediately before  it  was  made.^^^  Thus,  the  rescission  of  a 
compromise  of  a  claim  by  mutual  consent  throws  the  par- 
ties back  upon  their  original  rights  as  they  existed  before 
the  compromise,  without  prejudice  to  either,  and  the  claim- 
ant cannot  urge  the  compromise  as  a  recognition  of  the 
claim  by  the  other  party. ^"^  And  where  the  parties  cannot 
be  restored  to  their  former  situation  without  some  affirma- 
tive act  on  one  or  both  sides,  the  law  implies  a  promise  by 
each  party  to  do  what  is  necessary  to  restore  the  other  to 
his  former  rights. ^°^  Hence  a  party  who  has  paid  money 
under  the  contract,  and  who  either  has  received  nothing  in 
return  or  offers  to  restore  what  he  has  received,  is  entitled 
to  recover  back  his  money.^**     And  if  one  has  furnished 


i6  9Ck)mery  v.  Howard,  81  Me.  421,  17  Atl.  318;  Curtis  v.  Little- 
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N.  Y.  Super.  Ct.  101. 
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goods,  materials,  or  supplies,  and  the  same  cannot  be  re- 
stored in  specie,  he  is  entitled  to  recover  their  reasonable 
value,  and  the  measure  of  that  value  is  not  necessarily  de- 
termined by  anything  specified  in  the  rescinded  contract. ^"^ 
But  after  a  contract  has  been  rescinded  by  mutual  consent, 
it  cannot  be  made  the  basis  for  any  action  by  one  party 
against  the  other,  except  in  so  far  as  is  necessary  to  the 
restoration  of  the  status  quo.  All  breaches  of  the  contract 
are  waived  by  the  rescission,  and  no  action  can  be  maintain- 
ed for  any  such  breach,  nor  upon  any  cause  of  action  arising 
out  of  the  abrogated  contract,  nor  for  damages  for  its  non- 
performance, nor  for  compensation  for  being  prevented 
from  performing  under  it/^°  But  where  a  contract  for 
work  and  labor,  or  for  the  rendition  of  any  services,  has 
been  partially  performed,  and  is  then  rescinded  by  mutual 
agreement,  the  party  performing  may  recover  a  fair  and 
reasonable  compensation  for  his  services  actually  rendered 
to  the  time  of  rescission. ^"^  But  in  a  case  where  a  contract 
for  a  consignment  of  goods  required  the  consignee  to  pay 
the  freight,  and  provided  that,  on  its  termination  by  either 
party,  the  consignee  might  sell  the  goods  on  hand  and  ac- 
count for  the  proceeds,  and  where  the  contract  was  termi- 
nated by  mutual  agreement  and  the  consignor  agreed  to 
take  back  the  goods,  it  was  held  that  the  consignee  was  not 
entitled  to  recover  back  what  he  had  paid  for  freight.^*" 


166  Ford  V.  Smith,  25  Ga.  675. 

16  6  Thomas  v.  Smoot,  2  Ala.  App.  407,  56  South.  1;  Altchison  v. 
Carruthers,  161  Cal.  7,  118  Pac.  239;  Halgler  v.  Adams,  5  Ga.  App. 
637,  63  S.  E.  715;  Howiird  v.  Wilmington  &  S.  R.  Co.,  1  Gill  (Md.) 
311;  Hobbs  v.  Columbia  Falls  Brick  Co.,  }57  Jlnss,  109,  31  N.  B. 
756 ;  Newbury  v.  Bay  State  Screw  Co.,  7  Allen  (Mass.)  257 ;  De 
Peyster  v.  Pulver,  3  Barb.  (N.  Y.)  2S4 ;  Swarts  v.  Narragansett  Elec- 
tric Lighting  Co.,  26  R,  I.  3SS,  59  Atl.  77;  Cabeen  v.  Gordon,  1 
Hill,  Bq.  (S.  C.)  51;  Bailes  v.  Williams,  15  Tex.  -.'AS;  Parker  v. 
Anderson  (Tex.  Civ.  App.)  85  S.  W.  856;  Sully  v.  Bushell,  52  Wash. 
586,  100  Pac.  995. 

i«7  Prince  v.  Thomas,  15  Ark.  378;  Cranmer  v.  Graham,  1  Blackf. 
(Ind.)  406 ;  Watkins  v.  Hodges,  6  Har.  &  J.  (Md.)  38 ;  Given  t.  Char- 
ron,  15  Md.  502;  Wright  v.  Petrie,  1  Smedes  &  M.  Ch.  (Miss.)  282; 
Knauss  v.  Shltfert,  58  Pa.  152 ;    Carroll  v.  Welch,  26  Tei.  147. 

168  Knapp  Electrical  Works  v.  New  York  Insulated  Wire  Co.,  157 
111.  456,  42  N.  E.  147. 
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§  536.  Reasonable  Promptness  Required. — One  possess- 
ing the  right  to  rescind  a  contract  on  the  ground  of  fraud, 
mistake,  or  other  sufficient  cause,  and  desiring  to  exercise 
such  right,  must  not  be  guilty  of  any  unreasonable  or  un- 
necessary delay  in  the  assertion  of  his  purpose  and  in  tak- 
ing steps  to  make  it  effective,  or  he  will  be  denied  relief 
in  equity  on  the  ground  that  such  delay  is  tantamount  to  a 
waiver  of  his  objections  to  the  contract,  or  is  a  manifesta- 
tion of  his  election  to  affirm  it  rather  than  to  repudiate  it. 
In  order  to  escape  the  imputation  of  laches  in  this  matter, 
it  is  necessary  for  him  (according  to  the  various  expres- 
sions used  in  the  decisions)  to  act  ''promptly,"  "with  rea- 
sonable promptness,"  "with  due  diligence,"  or  at  least 
"within  a  reasonable  time''  after  discovering  the  facts  on 
which  his  claim  to  rescind  is  based. ^     It  is  probable  that 

1  Out  of  the  multitude  of  authorities  which  might  be  cited  in 
support  of  this  proposition,  the  following  have  been  selected  as  be- 
ing the  latest  or  most  important  decisions  in  the  several  states,  or 
as  specially  illustrative  of  the  principle  involved:  Vrdtcd  States. 
Blank  v.  Aronson,  187  Fed.  241,  109  C.  C.  A.  327;  Patent  Title  Co. 
V.  Stratton  (C.  C.)  89  Fed.  174 ;  Upton  v.  Englehart,  3  DUl.  496,  Fed. 
Oas.  No.  16,800.  Alabama.  Southern  States  Fire  &  Casualty  Ins. 
Co.  V.  De  Long,  178  Ala.  110,  59  South.  61 ;  Dawson  v.  Copeland,  173 
Ala.  267,  55  South.  600;  Birmingham  Ry.,  Light  &  Power  Co.  v. 
Jordan,  170  Ala.  530,  54  South.  280 ;   Comer  v.  Franklin,  169  Ala.  573, 


§   536  RESCISSION   OF   CONTRACTS  1262 

all  these  phrases,  with  reference  to  time,  should  be  under- 
stood as  substantially  equivalent  in  meaning.  It  is  provid- 
ed, for  instance,  in  the  codes  of  several  of  the  states,  that 
one  desiring  to  rescind  a  contract  to  which  he  is  a  party 
should  do  so  "promptly"  upon  discovering  the  facts  which 

53  South.  797 ;  Duy  v.  Higdon,  162  Ala.  528,  50  South.  378 ;  Elliott 
V.  Howison,  146  Ala.  568,  40  South.  1018;  Dean  v.  Oliver,  131  Ala. 
634,  30  South.  866;  Young  v.  Arntze,  86  Ala.  116,  5  South.  253. 
Arkansas.  Elliott  v.  Hogue,  113  Ark.  599,  168  S.  W.  1097;  Wilson 
v.  Strayhorn,  26  Ark.  28.  California.  Del  Campo  v.  Camarillo,  154 
Cal.  647,  98  Pac.  1049;  McGue  v.  Rommel,  148  Cal.  539,  83  Pac. 
1000 ;  Barfield  v.  Price,  40  Cal.  .535.  Colorado.  Central  Life  Assur. 
Soc.  V.  JIulford,  45  Colo.  240,  100  Pac.  423 ;  Brown  v.  Gordon-Tiger 
Mining  &  Reduction  Co.,  44  Colo.  .'Jll,  97  Pac.  1042.  Connecticut. 
Board  of  Water  Com'rs  of  New  London  v.   Robblns,  82  Conn.  623, 

74  Atl.  938 ;  C.  &  C.  Electric  Motor  Co.  v.  Frisbie,  66  Conn.  07,  33 
Atl.  604.  Dclau-are.  Young  v.  Argo,  1  Marv.  156,  40  Atl.  719; 
Collins  V.  Tigner,  5  Pennewill,  345,  60  Atl.  978.  District  of  ColumUa. 
McGee  v.  Welch,  18  App.  D.  C.  177.  Florida.  C.  F.  &  A.  C.  Mlzell 
V.  I.  H.  &  W.  L.  Watson,  57  Fla.  Ill,  49  South.  149;  Hirschman  v. 
Hodges,  O'Hara  &  Russell  Co.,  59  Fla.  517,  51  South.  550.  Georgia. 
Couch  V.  Crane,  142  Ga.  22,  82  S.  E.  459;  Albritton  v.  Giddings,  140 
Ga.  169,  78  S.  E.  723 ;  Inman  v.  Barnum,  115  Ga.  117,  41  S.  E.  244 ; 
Pearce  t.  Borg  Chewing-Gum  Co.,  Ill  Ga.  847,  36  S.  E.  457.  Illinois. 
Lancaster  v.  Springer,  239  111.  472,  88  N.  E.  272 ;    Wolf  v.  Dietzsch, 

75  111.  205;  Hakes  v.  B.  Aaron  &  Sons,  182  111.  App.  100;  Van  Sickle 
V.  Harmeyer,  172  111.  App.  218;  Babcock  v.  Farwell,  146  111.  App. 
307 ;  Electric  Vehicle  Co.  v.  Price,  138  111.  App.  594 ;  Robertson  v. 
Merriam,  106  111.  App.  610;  Mortimer  \.McMullen,  102  111.  App.  593. 
Indiana.  'Modern  Woodmen  of  America  v.  Vincent,  40  Ind.  App. 
711,  80  N.  B.  427,  82  N.  E.  475.  14  Ann.  Gas.  89 ;  Patten  v.  h'tewart, 
24  Ind.  3.32.  Iowa.  Billnieyer  v.  Queen  Mfg.  Co.,  150  Iowa,  318, 
130  N.  W.  115;  Jefferson  v.  Rust,  149  Iowa,  594,  128  N.  W.  954; 
Duetzmann  v.  Kuntze,  147  Iowa,  158,  125  N.  W.  1007 ;  State  Bank  of 
Iowa  Palls  V.  Brown,  142  Iowa,  190,  119  N.  W.  81,  134  Am.  St. 
Rep.  412;  Watson  v.  Brown,  113  Iowa,  308,  85  N.  W.  2S.  Kansas. 
Provident  Loan  Trust  Co.  v.  Mcintosh,  68  Kan.  452,  75  Pac.  498,  1 
Ann.  Cas.  906;  Wood  v.  Staudenmayer,  56  Kan.  399,  43  Pac.  760; 
Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  785.  Kciituclcn.  Fletcher  v. 
Wireman,  152  Ky.  565,  153  S.  ^y.  982 ;  Culton  v.  Asher,  149  Ky.  659, 
149  S.  W.  946.  Louisiana.  Moore  v.  Johnston,  8  La.  Ann.  488; 
McXamara  v.  Jan'is,  2  La.  Ann.  591.  ilainc.  Estey  v.  Whitney,  112 
Me.  131,  90  Atl.  1093;  Cutler  v.  Gilbreth,  53  Me.  176;  Wingate  v. 
King,  23  Me.  35.  Maryland.  Foley  v.  Crow,  37  Jld.  51.  Michigan.. 
Sehofleld  v.  Conley,  12G  CMlch.  712,  86  N.  W.  129 ;  Wright  v.  Peet,  36 
Mich.  213.  Minnesota.  Peniiin;j;ton  v.  Roberge,  122  Minn.  295,  142 
N.  W.  710;  Wirth  \.  Fawkes,  109  Minn.  254,  123  N.  W.  661,  134 
Am.  St.  Rep.  77S ;  Weller  a  .  Jlinnesota  Land  &  Colonization  Co., 
87  Minn.  227,  91  N.  W.  891.  MisxissiiJiii.  Memphis  &  C.  R.  Co.  v. 
Neighbors,  51  Miss.   412 ;    Jagers  v.  Griffin,  43  Miss.  134 ;    Ayres  v. 


1263  TIME  TO  rescind;  laches  §  536 

entitle  him  to  rescind,  and  that  he  should  "promptly"  re- 
store to  the  other  party  whatever  he  has  received  of  value 
under  the  contract.  And  it  is  held  that  this  means  that  he 
must  not  delay  without  adequate  cause,  and  that  he  must 
proceed  with  his  rescission  and  his  oiifer  of  restoration  with 
that  measure  of  promptitude  which  the  nature  of  the  case 
and  the  environment  or  the  circumstances  require  as  mani- 
festing an  intention  to  treat  what  he  has  received  under  the 
contract  as  the  property  of  the  other  party,  and  not  as  his 
own.^     It  is  true  that  some  of  the  decisions  appear  to  be 

Mitchell,  3  Smedes  &  M.  683.  Missouri.  Paquin  v.  Milliken,  163 
Mo.  79,  63  S.  W.  417,  1092 ;  Robinson  v.  vSiple,  129  Mo.  208,  31  S.  W. 
788 ;  Watson  Fireproof  Window  Co.  v.  Henry  Weis  Cornice  Co.,  181 
Mo.  App.  318,  168  S.  W.  905;  Goodwin  Mfg.  Co.  v.  Arthur  Fritsch 
Foundry  &  Machine  Co.,  115  Mo.  App.  382,  89  S.  W.  911;  Key  v. 
Jennings,  66  Mo.  356.  Montana.  Hillman  v.  Luzon  Caffi  Co.,  49 
Mont.  180,  142  Pac.  641.  Nebraska.  Arnold  v.  Dowd,  85  Neb.  108, 
122  N.  W.  680.  New  Hampshire.  Webb  v.  Stone,  24  N.  H.  282. 
New  Jersey.  Reed  t.  Benzine-ated  Soap  Co.;  81  N.  J.  Eq.  182,  86 
Atl.  263 ;  Redrow  v.  Sparks,  76  N.  J.  Eq.  133,  79  Atl.  450 ;  Faulkner 
V.  Wassmer,  77  N.  J.  Eq.  537,  77  Atl.  341,  30  L.  R.  A.  (N.  S.)  872; 
Conlan  v.  Roemer,  52  N.  J.  Law,  53,  18  Atl.  858.  New  York.  Martin- 
Barris  Co.  v.  Jackson,  24  App.  Div.  354,  48  N.  T.  Supp.  586 ;  Miller 
V.  Zander,  85  Misc.  Rep.  499,  147  N.  Y.  Supp.  479 ;  National  Keg  & 
Box  Co.  V.  Baker,  21  Misc.  Itep.  35,  46  N.  Y.  Supp.  885;  Myers  V. 
Grey  (Sup.)  122  N.  Y.  Supp.,  1079.  North  Carolina.  J.  I.  Case 
Threshing  Mach.  Co.  t.  Feezer,  152  X.  C.  516,  67  S.  E.  1004.  North 
Dakota.  Annis  v.  Burnham,  15  N.  D.  577,  108  N.  W.  549.  Ohio. 
Parmlee  v.  Adolph,  28  Ohio  St.  10.  Oregon.  Elgin  v.  Snyder,  60 
Or.  297,  118  Pac.  280 ;  Waymire  v.  Shipley,  52  Or.  464,  97  Pac.  807. 
Pennsylvania.  McDowell's  Appeal,  123  Pa.  381,  Ifi  Atl.  753 ;  Backen- 
toss  V.  Speicher,  31  Pa.  324 ;  Moneyweight  Scale  Co.  v.  Woodward, 
29  Pa.  Super.  Ct.  142 ;  Armour  v.  Beaver  Valley  Produce  Co.,  28  Va.. 
Sluper.  Ct.  524 ;  Rumsey  v.  Shaw,  25  Pa.  Super.  Ct.  386.  Tennessee. 
A.  Landreth  Co.  t.  Schevenel,  102  Tenn.  486,  52  S.  W.  148;  Gilbert 
V.  Hunnewell,  12  Heisk.  289.  Texas.  Hunt  v.  Kellum,  59  Tex.  535; 
Dashiell  v.  Christian  (Tex.  Civ.  App.)  152  S.  W.  1112;  Kennedy  v. 
Bender  (Tex.  Civ.  App.)  140  S.  W.  491.  Vermont.  Downer  v.  Smith, 
32  Vt.  1,  76  Am.  Dec.  148.  Virginia.  Hudson  v.  Waugh,  93  Va.  518, 
25  S.  B.  5.30;  Trammell  v^  Ashworth,  99  Va.  646,  39  S.  B.  593; 
Campbell  v.  Eastern  Bldg.  &  Loan  Ass'n,  98  Va.  729,  37  S.  E.  350; 
Hagan  v.  Taylor,  110  Va.  9,  65  S.  E.  487.  Washington.  Smith  v. 
Gray,  52  Wash.  255,  100  Pac.  339 ;  Angel  v.  Columbia  Canal  Co.,  69 
Wash.  550,  125  Pac.  766 ;  Thomas  v.  McCue,  19  Wash.  287,  53  Pac. 
161.  West  Virginia.  Edgell  v.  Smith,  50  W.  Va.  349,  40  S.  E.  402; 
Williams  v.  Jlaxwell,  45  W.  Va.  297,  31  S.  E.  909.  Wisconsin. 
Williams  v.  Ketchum,  21  Wis.  432. 

2  Jordy  V.  Dunlevie,  139  Ga.  325,  77  S.  B.  162 ;    Couch  v.  Crane, 
142  Ga.  22,  82  S.  E.  459.    See  Civ.  Code  Ga.  1910,  §  4305;    Oiv.  Code 
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very  much  less  tolerant  of  any  delay  whatsoever  on  the 
part  of  the  rescinding  party,  or  to  hold  a  much  more  exact- 
ing rule  with  reference  to  the  limitation  of  the  time  within 
which  he  must  act.  Thus,  it  has  been  said  that  he  must 
act  "at  once"  upon  acquiring  knowledge  of  the  facts  which 
will  authorize  a  rescission,^  or  "immediately"  upon  the  dis- 
covery of  the  fraud  or  other  circumstances  giving  a  right 
of  rescission,*  or  even  "at  the  earliest  practicable  moment" 
after  such  discovery.^  But  these  rules  are  too  severe.  It 
must  be  remembered  that  a  contract  induced  by  fraud,  false 
representations,  mistake,  etc.,  is  not  void  but  only  voidable, 
and  it  is  entirely  within  the  iright  of  the  injured  party  to 
affirm  it  or  treat  it  as  valid  and  subsisting.  In  this  respect 
he  has  a  choice  or  election,  and  he  should  not  be  required 
to  make  his  decision  instantly.  The  true  doctrine  is  that, 
after  discovering  the  facts  justifying  rescission,  the  party 
is  entitled  to  a  reasonable  time  in  which  to  decide  upon 
the  course  he  will  take.  But  this  does  not  mean  that  he  will 
be  indulged  in  a  vacillating  or  hesitating  course  of  conduct, 
but  that  he  must  act  with  such  a  measure  of  promptness 
as  can  fairly  be  called  "reasonable"  with  reference  to  all 
the  circumstances  of  the  particular  case."     Particularly,  he 

Cal.,  §  1691 ;  Kev.  Civ.  Ck)de  Mont.,  §  5065 ;  Rev.  Civ.  Code  N.  Dak., 
§  5.3S0 ;    Rev.  Civ.  Code  S.  Dak.,  §  12S5 ;    Rev.  I.aws  Okl.  1910,  §  986. 

3  Hall  V.  Fullerton,  69  111.  448 ;  Mustek  v.  Gatzmeyer,  47  111.  App. 
329 ;  Jotmson-Brinkman  Commission  Co.  v.  Missouri  Pac.  Ry.  Co., 
52  Mo.  App.  407;  Tilton  Safe  Co.  v.  Tisdale,  48  Vt.  83;  Bruce  v. 
Davenix>rt,  5  Abb.  Prac.  (N.  T.)  N.  S.  1S5;  Fletcher  v.  Wilson, 
Smedes  &  M.  Ch.  (Miss.)  376 ;   Pollard  v.  Rogers,  4  Call  (Va.)  239. 

i  Richardson  v.  Lowe,  149  Fed.  625,  79  C.  C.  A.  317 ;  Matteawan 
Co.  V.  Bentley,  13  Barb.  (N.  Y.)  641;  Minor  v.  Kelly,  5  T.  B.  aion. 
(Ky.)  272;  Ketletas  v.  Fleet,  7  Johns.  (N.  T.)  324;  Rose  v.  Mer- 
chants' Trust  Co.  (Sup.)  96  N.  T.  Supp.  946;  Marth  v.  Wiskerchen, 
186  Mo.  App.  515,  172  S.  W.  410. 

s  Donlan  v.  Fox,  170  111.  App.  41 ;  Pope  Sletal  Co.  v.  Sandoval 
Zinc  Co.,  148  lU.  App.  444;  Gayle  v.  Pennington,  185  Ala.  53,  64 
South.  572 ;  Masson  v.  Bovet,  1  Denio  (N.  T.)  69,  43  Am.  Dec.  651. 

0  Milwaukee  Boston  Store  v.  Katz,  153  Wis.  492,  140  N.  W.  103S ; 
Paquin  v.  Milliilven,  163  Mo.  79,  63  S.  W.  417,  1092 ;  Smith  v.  Colum- 
bus Buggry  Co.,  40  Utah,  580,  123  Pac.  580 ;  Mastin  v.  Bartholomew, 
41  Colo.  328,  92  Pac.  682;  Ripley  v.  Jackson  Zinc  &  Lead  Co.,  221 
Fed.  209,  136  C.  C.  A.  619;  Johnson  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(D.  C.)  224  Fed.  196;  In  re  Warner's  Estate,  168  Cal.  771,  145  Pac. 
504 ;    Central  Life  Ins.  Co.  v.  Taylor  (Ky.)  176  S.  W.  373 ;    Whitney 
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must,  if  possible,  avoid  such  a  delay  as  will  make  the  ensu- 
ing rescission  injurious  to  the  other  party  or  to  the  inter- 
vening interests  of  third  persons.  He  must  use  reasonable 
diligence  in  ascertaining  the  facts  which  may  entitle  him 
to  rescind,  and  must  act  so  soon  after  the  discovery  of  them 
as  that  the  opposite  party  will  not  be  unnecessarily  prej- 
udiced by  the  delay.  "The  rule  is  that  he  who  would  re- 
scind the  contract  must  offer  to  do  so  promptly  on  discov- 
ering the  facts  that  will  justify  a  "rescission,  and  while  he  is 
able  of  himself,  or  by  the  judgment  of  the  court,  to  place 
the  opposite  party  substantially  in  statu  quo."  ' 

This  rule  is  applicable  to  all  classes  of  contracts,  includ- 
ing those  in  which  one  of  the  parties  reserves  to  himself 
the  right  to  rescind  it  at  discretion.  He  is  still  bound  to 
make  his  election  within  a  reasonable  time.'  And  the  rule 
applies  also  to  a  case  in  which  the  buyer  of  goods  is  given 
the  right  to  return  them  in  case  they  are  not  satisfactory 
to  him,'  and  to  cases  where  an  article  is  sold  under  an  ex- 
press warranty  or  by  the  exhibition  of  a  sample,^"  and  even 
to  contracts  to  which  the  government  is  a  party.^^  And  it 
is  said  that  the  requirement  of  promptness  in  electing  to 
rescind  and  the  doctrine  of  laches  precluding  relief  are 
applied  with  special  strictness  in  cases  of  sales,  leases,  or 
other  contracts  relating  to  mines  or  mining  property  or 
mining  stocks,  on  account  of  the  nature  of  the  property  and 
its  peculiar  liability  to  fluctuations  in  value. ^^  But  the  rule 
does  not  apply  to  a  contract  which  is  entirely  void,^^  nor  to 

y.  Bissell,  75  Or.  28,  146  Pac.  141,  L.  K.  A.  1915D,  257;  Laing  v. 
Price  (W.  Va.)  83  S.  H.  497. 

7  Parmlee  v.  Adolph,  28  OMo  St.  10 ;  Shoemaker  v.  Cake,  83  Va. 
1,  1  S.  B.  387. 

8  Kingsley  v.  Wallis,  14  Me.  57.  And  see  Davidson  Hardware  (3o. 
V.  Delker  Bros.  Buggj-  Co.  (N.  C.)  86  S.  E.  958. 

9  Coverdale  t.  Rickards,  6  Pennewill  (Del.)  467,  69  Atl.  1065. 
loDorranee  v.  Dearborn  Power  Co.,  233  111.  354,  84  N.   E.  269; 

Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W.  489. 

11  Nourse  v.  United  States,  25  Ct.  CI.  7. 

i2Keelyn  v.  Strieder,  148  111.  App.  238;  Browning  v.  Boswell,  215 
Fed.  826,  132  0.  C.  A.  168;  Kinne  v.  Webb  (C.  C.)  49  Fed.  512; 
Wheeler  v.  McNeil,  101  Fed.  685,  41  0.  O.  A.  604;  Great  West  Mln. 
Co.  V.  Woodmas  of  Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771,  13  Am. 
St.  Rep.  204. 

13  Union  Cent.  Life  Ins.  Co.  v.  Thomas,  46  Ind.  44. 
Black  Resc. — 80 
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an  agreement  which  was  made  without  any  consideration 
whatever.^* 

§  537.  Rule  as  to  Persons  Under  Disabilities. — A  per- 
son who  was  under  a  disability  at  the  time  he  entered  into 
a  contract,  and  who  has  the  right  to  rescind  it,  either  on 
account  of  such  disability  or  for  other  cause,  is  not  charge- 
able with  laches  in  failing  to  take  steps  for  rescission  while 
the  disability  still  continues,  but  he  must  act  with  reasona- 
ble promptness  after  its  removal.  Thus,  if  a  party  to  a  con- 
tract was  an  infant  at  the  time  it  was  made,  and  the  con- 
tract is  of  such  a  nature  that  he  has  the  right  to  disaffirm 
it  on  account  of  his  infancy,  he  must  do  so  within  a  rea- 
sonable time  after  he  attains  his  majority,  and  if  he  fails 
to  do  so,  he  will  be  held  to  have  affirmed  it.^^  So  also,  if 
a  grantor  or  contracting  party  was  mentally  incompetent 
at  the  time  of  making  the  deed  or  contract  in  question, 
and  afterwards  regains  his  reason,  he  can  be  allowed  only  a 
reasonable  length  of  time  after  his  restoration  to  mental 
health  in  which  to  rescind  the  contract  or  have  the  deed  set 
aside. ^^  But  on  the  other  hand,  if  there  is  no  recovery,  but 
the  mental  disorder  is  progressive  and  deepens  into  com- 
plete insanity  or  imbecility,  and  so  continues  to  the  disath  of 
the  patient,  there  can  be  no  presumption  of  ratification  or 
acquiescence  during  his  lifetime,  no  matter  how  many  years 
may  elapse ;  and  in  that  event,  a  right  of  action  to  rescind 
the  contract  or  vacate  the  deed  vests  in  the  heirs  or  repre- 
sentatives of  the  original  party  at  the  time  of  his  death." 

nBeland  v.  Anheuser-Busch  Brewing  Ass'n,  157  Mo.  593,  58 
S.  W.  1. 

15  Kroenung  v.  Goehri,  112  Mo.  641,  20  .S.  W.  661;  Wilson  v. 
Harper,  2-,  W.  Va.  179 ;  Foster  v.  Gressett,  29  Ala.  393 ;  Wiley  v. 
Wilson,  77  Ind.  596.  And  see,  supra,  §  308.  But  see  Lake  v.  Perry, 
95  Miss.  550,  49  South.  569,  holding  that  a  delay  of  seven  years  after 
attaining  majority,  before  suing  to  set  aside  a  deed  made  while  the 
grantor  was  an  infant,  does  not  amount  to  laches,  barring  the  suit, 
in  the  absence  of  anything  evidencing  a  ratiUcation  by  the  grantor 
during  the  delay. 

"  CockrlU  V.  OockrlU,  92  Fed.  811,  34  C.  C.  A.  254;  Somers  v. 
Ferris,  182  Mich.  392,  148  N.  W.  782;  Bushnell  v.  Loomis,  234  Mo. 
371,  137  S.  W.  257,  36  L.  li.  A.  (N.  S.)  1029. 

17  Walling  V.  Thomas,  133  Ala.  426,  31  South.  982;  Studebaker  v. 
Faylor  (Ind.  App.)  80  N.  E.  861 ;  Ashby  v.  Yetter,  79  N.  J.  Eq.  196,  81 
Atl.  730. 
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But  they  must  claim  and  exercise  such  right  with  reason- 
able promptness  after  the  death,  and  will  be  barred  by 
laches  if  they  allow  a  period  of  years  to  pass  by  without 
taking  measures  to  obtain  relief,  and  without  adequate  ex- 
cuse for  their  delay. ^*  The  same  rule  applies  to  a  contract 
which  is  voidable  because  one  of  the  parties  to  it,  at  the 
time  he  made  it,  was  in  such  an  advanced  stage  of  alco- 
holic intoxication  as  to  be  incapable  of  understanding  the 
nature  or  consequences  of  his  acts.  He  has  the  right  to 
repudiate  or  disaffirm  the  contract,  but  he  must  do  so  within 
a  reasonable  time  after  becoming  sober  and  realizing  what 
he  has  done.^°  Thus,  an  unexplained  delay  of  nearly  seven 
years  before  suing  to  set  aside  a  deed,  because  it  was  exe- 
cuted while  the  grantor  was  intoxicated,  is  unreasonable 
and  a  bar  to  the  granting  of  relief,  especially  where  the  land 
has  materially  increased  in  value. ^°  So  also,  where  an  un- 
due influence  is  exerted  over  the  mind  and  will  of  an  infirm 
and  unresisting  grantor,  whereby  he  is  induced  to  execute 
an  improvident  deed  of  his  property,  it  may  be  considered 
as  a  case  analogous  to  the  disability  of  infancy  or  of  in- 
sanity, so  that  no  laches  can  be  imputed  while  the  same 
conditions  of  infirmity  and  of  controlling  influence  persist, 
and  action  for  relief  is  required  to  be  taken  only  within  a 
reasonable  time  after  their  removal. ^^ 

§  538.     When   "Reasonably   Time"   Begins  to   Run.— A 

right  of  action  to  rescind  a  contract  for  fraud,  false  rep- 
resentations, mistake,  or  other  cause,  does  not  accrue  until 
the  injured  party  acquires  knowledge  of  the  facts  on  which 
his  claim  for  relief  may  be  based.  Hence  accepting  as  es- 
tablished the  rule  that  a  right  of  rescission  must  be  exer- 
cised with  reasonable  promptness,  the  time  with  reference 
to  which  the  question  of  promptness  must  be  determined 

18  Oiase  V.  Chase,  20  R.  I.  202,  37  Atl.  804. 

18  Fowler  v.  Meadow  Brook  Water  Co.,  208  Pa.  473,  57  Atl.  959; 
Wells  V.  Houston,  23  Tex.  Civ.  App.  629,  57  S.  W.  584;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Meyers,  78  Neb.  685,  111  N.  W.  602,  9  L.  R. 
A.  (N.  S.)  970;  Kelly  v.  Louisville  &  N.  R.  Co.,  154  Ala.  573,  45 
South.  906. 

20  Spoonheim  v.  Spoonheim,  14  N.  D.  380,  104  N.  W.  845. 

21  Highberger  v.  Stiffler,  21  Md.  338,  83  Am.  Dec.  593. 
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is  the  time  when  the  party  discovered  the  facts  entitling 
him  to  complain,  and  not  the  time  when  the  contract  was 
made,  and  however  long  he  may  have  acted  under  or  acqui- 
esced in  the  contract  itself,  he  is  not  chargeable  with  laches 
if  he  acts  promptly  after  di_scovering  the  facts,  provided, 
of  course,  that  he  was  not  negligent  or  slothful  in  failing 
to  discover  them  before. ^^  Thus,  for  instance,  a  grantor 
from  whom  a  deed  has  been  obtained  by  fraud  or  deceit, 
and  who  does  not  discover  the  fact  until  the  trial  of  a  suit 
between  the  grantee  and  a  third  person  concerning  the 
property,  is  not  to  be  charged  with  laches  in  seeking  relief, 
if  he  brings  his  action  for  rescission  promptly  after  such 
discovery. ^^  This  rule  applies  with  special  force  where 
active  measures  have  been  taken  to  keep  the  party  in  ig- 
norance of  the  facts  upon  which  a  claim  for  rescission  might 
be  based,  or  where  he  has  repeatedly  been  misled  by  erro- 
neous advice  as  to  his  rights  and  interests.^*  So  also  where 
his  knowledge  of  the  facts  is  partial  or  gradually  acquired. 
Thus,  in  an  action  to  set  aside  a  deed  as  obtained  by  fraud, 
any  imputation  of  laches  is  rebutted  by  evidence  that  the 
grantor,  who,  when  she  conveyed,  thought  she  had  only  a 
life  estate,  knew  that  the  grantee  claimed  the  land  in  fee  un- 
der the  deed,  but  did  not  know  that  the  grantee  had  impos- 
ed upon  her  in  obtaining  the  deed,  and  that,  upon  receiving 
information  to  that  effect,  she  took  the  advice  of  an  attor- 
ney and  began  suit.^''  So,  the  fact  that  purchasers  of  a 
house  and  lot  continued  in  possession  for  six  months,  re- 

2  2Doggett  V.  Emerson,  3  Story,  700,  Fed.  Gas.  No.  3,960;  Pinks- 
ton  T.  Boykln,  130  Ala.  483,  30  South.  398;  Lane  v.  Latimer,  41 
Ga.  171;  Bishop  v.  Thompson,  196  111.  206,  63  N.  E.  684;  Lewis  v. 
McGrath,  191  111.  401,  61  N.  E.  135;  Sutherland  v.  Reeve,  151  111. 
:;84,  38  N.  K.  130;  Hopkins  v.  Snedalier,  71  111.  449;  Worley  v. 
Moore,  77  Ind.  567;  Pictorial  Review  Co.  v.  Gerald  FitzGibbon 
&  Son,  163  Iowa,  644,  145  N.  W.  315 ;  Campbell  v.  Spears,  120  Iowa, 
670,  94  N.  W.  1126 ;  Clapp  v.  Greenlee,  100  Iowa,  586,  69  N.  W.  1049 ; 
Taymon  v.  Mitchell,  1  Md.  Oh.  496 ;  Faulkner  v.  Faulkner,  162  App. 
Div.  848,  147  N.  T.  Supp.  745;  Richardson  v.  Vick,  125  Tenn.  532, 
145  S.  W.  174;  Wertheimer-Swartz  Shoe  Co.  v.  Faris  (Tenn.  Ch. 
App.)  46  S.  W.  3SG ;   Brundy  v.  Canby,  50  Mont.  454,  148  Pac.  315. 

23  Chilbei-g  v.  Boyd,  77  Wash.  249,  137  Pac.  487 ;  Walker  v.  Shep- 
ard,  210  111.  100,  71  N.  E.  422. 

2  4  WMtridge  v.  Whitridge,  76  Md.  54,  24  Atl.  645. 

2  6  Smith  y.  Lmder,  77  S.  C.  535,  58  S.  B.  610. 
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peatedly  demanding  the  remedying  of  defects  and  making 
of  changes,  and  made  payments  under  the  contract  after 
many  of  the  defects  were  known  to  them,  does  not  bar 
their  right  to  the  cancellation  of  the  contract  and  relief 
against  a  forfeiture  provided  therein,  where  the  whole  ex- 
tent of  defendant's  fraud  as  to  the  condition  of  the  house 
was  not  discovered  until  long  after  they  went  into  posses- 
sion.^" But  it  is  not  enough  to  rebut  a  presumption  of 
laches  from  long  delay  that  the  party  in  question  did  not 
discover  evidence  by  which  he  could  establish  the  fraud 
charged  until  within  a  short  time  within  the  filing  of  the 
bill,  but  it  must  appear  that  he  did  not  have  knowledge  of 
the  fraud  during  that  time.^^  On  the  same  principle,  where 
a  contract  was  obtained  by  duress  or  undue  influence,  the 
reasonable  time  within  which  the  injured  party  must  seek 
his  relief  by  rescission  does  not  begin  until  the  removal  of 
the  duress  or  the  cessation  of  the  undue  influence.^* 

§  539.  What  Constitutes  Knowledge  or  Notice  and  How 
Acquired. — Within  the  rule  that  a  party  must  act  with  rea- 
sonable promptness  after  discovering  the  facts  which  will 
justify  him  in  rescinding  his  contract  or  grant,  there  must 
be  knowledge  on  his  part  of  facts  which  will  enable  him 
to  take  effectual  action — knowledge  of  the  substantial  and 
material  facts  constituting  the  fraud,  mistake,  or  other 
ground  of  rescission, — though  it  is  not  necessary  that  he 
should  be  acquainted  with,  or  have  in  his  possession,  all 
the  evidence  by  which  he  may  establish  his  claim  to  relief."" 
Generally,  his  knowledge  of  the  facts  must  be  personal,  that 
is,  brought  home  to  him  directly,  either  by  his  own  ob- 
servation or  inquiries  or  by  information  or  advice  given  to 
him  by  a  third  person,""  and  it  is  immaterial  that  a  variety 


26  Culver  V.  Avery,  161  Mich.  322,  126  N.  W.  439. 

2  7  Parham  v.  McCravy,  6  Rich.  Eq.  (S.  C.)  140. 

28  Wood  V.  Kansas  City  Home  Telephone  Co.,  223  Mo.  537,  123 
S.  W.  6 ;  Bradshaw  v.  Yates,  67  Mo.  221.  And  see  Wilson  v.  Cal- 
houn (Iowa)  151  N.  W.  1087. 

2  9  Pence  v.  Langdon,  99  U.  S.  581,  25  L.  Ed.  420;  Richardson  v. 
Lowe,  149  Fed.  625,  79  C.  C.  A.  317.  See  Hasberg  v.  McCarty,  127 
N.  T.  655,  27  N.  E.  817. 

3  0  Matteson  v.  Holt,  45  Vt.  336. 
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of  persons  may  have  had  knowledge  of  the  perpetration  of  a 
fraud,  for  instance,  if  the  defrauded  party  himself  is  in  ig- 
norance of  it,^^  though  he  may  be  charged  with  knowledge 
of  facts  which  are  a  matter  of  public  notoriety,  as,  for  ex- 
ample, the  failure  or  insolvency  of  a  corporation  when  cir- 
cumstances have  brought  its  condition  conspicuously  before 
the  public.^^ 

As  to  constructive  knowledge  or  notice,  a  person  who 
has  been  defrauded  does  not  owe  to  the  person  who  has 
cheated  him  any  duty  of  active  vigilance  in  seeking  to  dis- 
cover the  fraud. ^'  And  though  he  may  entertain  a  suspi- 
cion that  fraud  has  been  practised  upon  him,  this  is  not 
equivalent  to  a  knowledge  of  the  facts. ^*  At  the  same  time, 
one  may  not  willfully  shut  his  eyes  to  that  which  he  might 
readily  have  learned  and  ought  to  have  known. ^°  And  in 
this  connection,  as  in  other  matters,  notice  of  facts  and  cir- 
cumstances which  would  impel  a  man  of  ordinary  pru- 
dence and  intelligence  to  institute  inquiries  is  held  equiv- 
alent to  knowledge  of  all  the  facts  which  a  reasonably  dili- 
gent inquiry  would  disclose.^"  Therefore  if  one  seeks  to 
rescind  a  contract  or  grant,  and  his  application  for  relief 
is  opposed  on  the  ground  of  his  laches,  it  will  be  inefifectual 
for  him  to  reply  that  he  remained  ignorant  of  the  facts 
during  the  period  of  delay  if  it  is  shown  that  the  means  of 
information  were  in  his  possession  or  accessible  to  him, 
and  that  he  might  have  promptly  discovered  the  facts  if  he 
had   used  ordinary   and  reasonable   care  and   diligence   in 


31  Gridley  v.  Globe  Tobacco  Co.,  71  Mich.  528,  39  N.  W.  754. 
3  2  Itomalne  v.  Excelsior  Carbide  &  Gas  ilach.  Co.,  54  Wash.  41,  103 
Pac.  32. 

33  Pence  -v.  Langdon,  99  U.  S.  5S1,  25  L.  Ed.  420;  Slayback  v. 
Raymond,  93  App.  Dlv.  326,  87  N.  Y.  Supp.  931 ;  Baker  v.  Lever,  67 
N.  Y.  304,  23  Am.  Rep.  117. 

34  Shannon  v.  White,  6  Rich.  Eq.  (S.  C.)  96,  60  Am.  Dec.  115. 
SB  Pence  v.  Langdon,  99  U.  S.  r>sl,  •!-,  L.  Ed.  420. 

3  6  Garstang  v.  Skinner,  105  Cal.  721,  131  Pac.  329;  Manning  v. 
Mulrey,  192  Mass.  547,  78  N.  E.  551 ;  Ott  v.  Pace,  43  Mont.  82,  115 
I'ac.  37 ;  Brown  v.  Brown,  44  S.  C.  37s,  22  S.  E.  412 ;  Gilbert  v. 
Hunnewell,  12  Heisk.  (Tenn.)  289;  Whitney  v.  Bissell,  75  Or.  28, 
146  Pac.  141,  L.  E,  A.  1915D,  257;  Cotfman  v.  Viciuesney  (W.  Va.) 
M  S.  E.  1069. 
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seeking  to  inform  himself.*'  This  rule  is  established  by 
statute  in  some  of  the  states,  as,  for  instance,  in  Georgia, 
where  the  Code  provides  that  the  duty  is  placed  upon  a  par- 
ty who  seeks  to  rescind  or  avoid  a  contract  on  the  ground 
of  fraud  to  make  such  efforts  to  discover  the  fraud  as  would 
amount  to  ordinary  diligence  in  law,  failing  in  which  he  is 
chargeable  with  such  laches  as  will  preclude  relief.'* 

§  540.  Same;  Diligence  Required  in  Inspection  or  Ex- 
amination.— In  accordance  with  the  principles  set  forth  in 
the  preceding  section,  it  is  held  that  the  purchaser  of  per- 
sonal property  is  bound,  within  a  reasonably  short  time 
after  its  delivery  to  him,  to  make  a  sufficient  examination, 
inspection,  or  test  of  it  to  enable  him  to  determine  whether 
or  not  he  has  cause  to  complain  of  misrepresentations  in 
regard  to  it,  or  of  a  deficiency  in  quantity  or  quality,  or 
failure  to  correspond  with  samples  or  with  a  warranty; 
and  if  he  fails  to  do  this,  it  is  held  equivalent  to  a  waiver 
of  any  such  objections,  and  will  preclude  him  from  after- 
wards obtaining  rescission  of  the  sale,  though  he  discovers 
a  sufficient  ground  for  asking  such  relief.*"     This  rule  is 

3'  Ferson  v.  Sanger,  1  Woodb.  &  M.  138,  Fed.  Cas.  No.  4,752 ; 
Garrett  v.  Lynch,  45  Ala.  204;  De  Give  v.  Healey,  60  Ga.  391; 
Cheney  v.  McWhorter,  125  Ga.  168,  53  S.  E.  1003 ;  Patten  v.  Stewart, 
24  Ind.  332;  Parks  v.  Evansville,  I.  &  0.  Straight  Line  R.  R.  Co., 
23  Ind.  567;  Barton  v.  Simmons,  14  Ind.  49;  Wright  v.  Todd,  10 
B.  Mon.  (Ky.)  456;  Woods  v.  James,  87  Ky.  511,  9  S.  W.  513; 
Robinson  v.  Roberts,  20  Old.  787,  95  Pac.  246;  In  re  JIulholland's 
Estate,  224  Pa.  536,  73  Atl.  932,  132  Am.  St.  Rep.  791 ;  Binney's  Ap- 
peal, 116  Pa.  169,  9  Atl.  186;  Geddes'  Appeal,  80  Pa.  442;  City  Nat. 
Bank  v.  Merdiants'  &  Planters'  Nat.  Bank  (Tex.  Civ.  App.)  105  S.  W. 
338;  Cooper  v.  Lee,  1  Tex.  Civ.  App.  9,  21  S.  W.  998;  Bostwick  v. 
Mutual  Life  Ins.  Co.,  116  Wis.  392,  89  N.  W.  538,  92  N.  W.  246,  67 
L.  R.  A.  705 ;   Hall  v.  Bank  of  Baldwin,  143  Wis.  303,  127  N.  W.  969. 

38  Reynolds  &  Hamby  Estate  Mortgage  Co.  v.  Martin,  116  Ga.  495, 
42  S.  E.  796 ;   Civ.  Code  Ga.,  1895,  §  3711. 

39  Roach  V.  Warren,  151  Ala.  302,  44  South.  103 ;  Phelps  v.  Grady, 
168  Cal.  73,  141  Pac.  926 ;  Oarlsen  v.  Ziehme,  53  Fla.  235,  44  South. 
181;  Doane  v.  Dunham,  79  111.  131;  McMillan  v.  De  Tamble,  93 
111.  App.  65;  Economy  Furnace  Co.  v.  Blachley  (Iowa)  101  N.  W. 
1123;  Buford  v.  Brown,  6  B.  Mon.  (Ky.)  553;  Clark  v.  Smith's 
Ex'rs,  10  Ky.  Law  Rep.  196;  Jones  v.  Bloomgarden,  143  Mich.  326, 
106  N.  W.  801;  Stone  v.  Frohlich,  168  Mich.  128,  133  N.  W.  951; 
Tower  v.  Pauly,  51  Mo.  App.  75 ;  Pierson  v.  Crooks,  115  N.  r.  539, 
22  N.  B.  349,  12  Am.   St.  Rep.  831;    Leslie  v.  Evans,  4  Ohio  Dec. 
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well  explained  in  a  decision  of  the  Supreme  Court  of  Wis- 
consin, as  follows :  "The  meaning  of  the  rule  is  that  the 
purchaser  shall  have  fair  and  sufficient  time  and  opportuni- 
ty, all  the  circumstances  considered,  including  his  own,  to 
test  and  examine  the  property,  and  ascertain  whether  it 
corresponds  with  the  warranty  or  not,  and  if  not,  imme- 
diately to  return  or  offer  to  return  it  to  the  seller  and  claim 
a  rescission  of  the  contract.  It  is  inconsistent  with  the  na- 
ture of  the  right  or  privilege  thus  given  the  purchaser  that 
there  should  be  any  unnecessary  delay  in  the  exercise  of 
it.  The  seller  in  the  mean  time  is  deprived  of  the  use  of  his 
property,  and  perhaps  of  the  opportunity  for  resale.  He  is 
liable  to  refund  the  purchase  money  with  interest  from  the 
time  of  sale,  or  if  it  has  not  been  paid,  he  loses  the  interest 
on  it.  These  considerations  are  sufficient  to  require 
promptness,  and  forbid  needless  delay  on  the  part  of  the 
purchaser.  If  it  appears  that  he  had  ample  time  and  oppor- 
tunity to  test  and  examine  the  article  and  ascertain  its  qual- 
ity or  capacity  with  reference  to  the  warranty,  and  might 
have  conveniently  done  so,  but  neglected  to  do  it,  such 
neglect  should  be  regarded  as  a  waiver  of  the  right  to  re- 
scind, and  as  an  election  on  his  part  to  retain  the  property, 
subject  to  such  cl^im  for  damage  as  he  might  subsequently 
establish."  *°  For  example,  the  buyer  of  a  printing  press 
cannot  rescind  the  sale,  a  month  after  receiving  it  and  set- 
ting it  up  and  using  it,  on  the  ground  of  fraudulent  repre- 
sentations as  to  its  size  and  capacity,  where  it  could  have 
been  easily  ascertained,  by  measurement  or  inspection  im- 
mediately after  its  delivery,  that  it  was  smaller  and  of  less 
capacity  than  represented. ^"^ 

But  the  rule  must  not  be  applied  with  such  strictness  as 
to  deprive  the  purchaser  of  a  fair  and  reasonable  opportu- 
nity to  make  his  examination  or  test.*^  Thus,  the  purchaser 
of  a  horse  represented  to  be  sound  has  the  right  to  retain 
the  animal  for  a  sufficient  length  of  time  to  ascertain  defi- 

307 ;  Spiegelberg  v.  Karr,  24  Pa.  Super.  Ot.  339 ;  Boughton  v.  Stand- 
ish,  48  Vt.  594. 

■10  Boothby  v.  Scales,  27  Wis.  626. 

■11  Berman  v.  Woods,  38  Ark.  351. 

4  2  Gridley  v.  Globe  Tobacco  Co.,  71  Mich.  528,  39  N.  W.  754. 
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nitely  whether  he  is  sound  or  not,  and  if  not  sound,  whether 
the  unsoundness  is  of  such  a  nature  as  seriously  to  affect 
his  value  for  the  use  for  which  he  was  purchased,  and  if 
the  purchaser  takes  no  longer  time  than  is  reasonably  nec- 
essary for  this  purpose,  his  rescission  of  the  sale  and  offer 
to  return  the  horse  is  seasonably  made.^^  So,  the  purchaser 
of  machinery  is  entitled  to  a  reasonable  time  not  only  to  in- 
spect it,  but  to  test  it  by  actual  use.^*  It  is  said  that,  when 
goods  are  bought  as  corresponding  to  samples,  and  so  ap- 
pear on  their  face,  a  reasonable  delay  in  examining  them  is 
proper,  but  when  they  are  not  supposed  to  conform  to  sam- 
ples, great  promptness  is  required  on  the  part  of  the  pur- 
chaser both  in  examining  them  and  in  rescinding  the  sale, 
and  there  should  be  as  little  delay  as  the  usual  methods  of 
business  will  permit.*"  But  where  a  retailer  buys  from  a 
wholesaler  in  original  packages,  and  it  is  shown  that  there 
is  a  usage  or  custom  of  the  trade  for  the  retailer  not  to  ex- 
amine the  goods  until  he  opens  the  packages  to  sell  to  cus- 
tomers, the  retailer  is  not  chargeable  with  laches  if  he 
notifies  the  seller  of  a  defect  in  quality  upon  so  opening 
the  packages  and  discovering  the  defect.*'  The  presump- 
tion of  waiver  or  acquiescence  is  also  rebutted,  though  there 
may  have  been  a  considerable  delay  after  the  delivery  of 
the  goods,  where  they  were  so  packed  that  they  could  not 
be  inspected  until  opened  for  use,*'  or  where  the  defect  or 
deficiency  was  not  ascertainable  by  ordinary  inspection  or 
tests,**  or  was  not  observable,  even  to  the  eye  of  a  person 
experienced  in  handling  or  dealing  in  goods  of  that  kind.*' 
And  where  delivery  of  goods  is  accepted  with  only  a  slight 
opportunity  for  examination,  and  the  purchaser,  within  a 
reasonably  short  time  thereafter,   discovers   defects  by  a 

*3  Gridley  v.  Globe  Tobacco  Co.,  71  Mich.  528,  39  N.  W.  754. 

*4  J.  A.  Fay  &  Efean  Co.  v.  Independent  Lumber  Co.,  178  Ala.  166, 
59  South.  470;    Kelsey  v.  J.  W.  Ringrose  Net  Co.,  152  Wis.  499,  140. 
N.  W.  66. 

4  5  Farrington  v.  Smith,  77  Mich.  550,  43  N.  W.  927. 

•46  Doane  v.  Dunham,  79  111.  131. 

47  p.  J.  Sorg  Co.  V.  Grouse,  88  Hun,  246,  34  N.  Y.  Supp.  741. 

48  Roxford  Knitting  Co.  v.  Hamilton  Mfg.  Co.,  205  Fed.  842,  124  0- 
O.  A.  44. 

<i8  Wilson  V.  Solberg,  145  Wis.  573,  130  N.  W.  472. 
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more  thorough  inspection,  and  promptly  offers  to  rescind, 
he  is  entitled  to  relief.^" 

These  principles,  in  so  far  as  applicable,  also  govern  the 
case  of  a  sale  of  land.  Thus,  in  a  case  where  suit  was 
brought  to  rescind  an  executed  contract  for  the  sale  of  land, 
and  it  appeared  that  the  plaintiff  had  been  in  possession  for 
three  years,  with  knowledge  of  the  state  of  the  title,  and 
had  made  improvements,  and  that  any  misrepresentations 
as  to  the  character  of  the  land  could  have  been  discovered 
by  him  within  a  year  at  most,  it  was  held  that  he  was 
chargeable  with  laches  and  had  lost  his  remedy  by  rescis- 
sion/^ 

§  541.  What  Constitutes  Laches. — Whether  or  not  a 
person  has  been  reasonably  prompt  in  exercising  the  right 
to  rescind  a  contract,  or,  on  the  other  hand,  whether  he  is 
chargeable  with  laches  precluding  relief,  is  a  question  which 
does  not  depend  upon  the  lapse  of  time  alone,  but  upon  the 
lapse  of  time  considered  in  connection  with  the  nature  of 
the  contract,  the  situation  of  the  adverse  party,  and  all  the 
circumstances  of  the  particular  case."  No  specific  length  of 
time  can  be  set  up  as  an  arbitrary  limit  within  which  this 
right  must  be  exercised,  and  the  various  decisions  in  which 
this  question  has  been  considered  exhibit  such  a  diversity 
of  facts  that  it  is  difficult  to  base  any  trustworthy  generali- 
zation upon  them.  But  merely  to  indicate  in  a  general 
way  the  habit  of  the  courts  in  requiring  reasonable  expedi- 
tion in  business  affairs,  it  may  be  noted  that  the  cases  cited 

6  0  Woods  V.  Thompson,  114  Mo.  App.  38,  sS  S.  W.  1126. 

51  Reed  V.  Kopers,  10  N.  M.  177,  141  Pac.  611. 

5  2  Gunderson  v.  Brey,  210  Fed.  401,  127  C.  C.  A.  1.33;  Beardsley 
V.  Clem,  137  Cal.  32S,  70  Pac.  175;  Buford  v.  Brown,  6  B.  Mon. 
(Ky.)  nr.3;  Hotchkiss  v.  Bon  Air  Coal  &  Iron  Co.,  108  Me.  34,  78 
Atl.  1108 ;  Gridley  v.  Globe  Tobacco  Co.,  71  Mich.  .528,  39  N.  W.  754 ; 
Roberts  v.  James,  83  N.  J.  Law,  492,  85  Atl.  244,  Ann.  Gas.  1914B, 
859;  University  of  Virginia  v.  Snyder,  100  Va.  567,  42  S.  E.  337; 
Thompson  v.  Rhodehaniel,  71  Wash.  24,  127  Pac.  572.  In  an  action 
to  set  aside  a  deed  made  between  parties  occupying  a  confidential  re- 
lation to  each  other,  the  defense  of  laches  is  not  regarded  witli  favor. 
When  the  injured  party  is  fully  advised,  he  must  decide  and  act 
with  reasonable  despatch.  But  the  wrongdoer  cannot  make  extreme 
vigilance  and  promptitude  conditions  of  rescission.  It  does  not  lie 
in  his  mouth  to  complain  of  delay.    Bayne  v.  Whistler,  4  Alaska,  1.5. 
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in  the  margin  have  held  a  period  of  delay  ranging  from  sev- 
enteen months  to  fifteen  years  to  be  unreasonably  and  fatal- 
ly great,'''  while,  on' the  other  hand,  various  decisions  have 
held  a  delay  of  from  sixteen  days  to  one  year  to  be  within 
the  limits  of  reasonable  promptness."*  But,  as  we  have 
said,  the  matter  does  not  depend  so  much  upon  the  absolute 
lapse  of  time  as  upon  the  circumstances  of  the  case  and  the 
conduct  of  the  parties.  And  relief  has  generally  been  de- 
nied where  the  party  seeking  to  rescind,  after  discovering 
the  facts  which  would  justify  him  in  so  doing,  has  contin- 
ued for  any  considerable  length  of  time  to  treat  the  contract 
as  still  subsisting,  to  perform  duties  under  it,  to  accept  bene- 
fits accruing  from  it,  or  to  acquiesce  in  the  performance  of 
it  by  the  other  party."'  Thus,  rescission  should  be  refused 
on  the  ground  of  laches,  where  the  purchaser  of  a  business, 
after  discovering  that  he  has  been  defrauded,  continues  to 
carry  on  the  business  for  as  much  as  two  years,  or  until 
he  sells  it  to  another,"  where  the  purchaser  of  a  stock  of 
goods,  after  learning  that  it  was  fraudulently  overvalued, 
continues  for  some  months  to  make  sales  from  it,'^  where 
one  continues  to  perform  his  duties  under  a  contract  of  em- 
ployment for  a  long  time  after  finding  out  that  he  has  been 
cheated,"'  where  a  contractor,  knowing  of  facts  which 
would  warrant  him  in  rescinding  the  contract,  continues 
work    under   the    contract,  for    six   months    without   com- 

53  Salinas  v.  Stillman,  66  Fed.  677,  14  C.  C.  A.  50 ;  Maclntyre  v. 
Cotton  States  Life  Ins.  Co.,  82  Ga.  478,  9  S.  E.  1124;  Cox  v.  Mont- 
gomery, 36  111.  396;  Day  v.  Ft.  Scott  Inv.  &  Imp.  Co.,  153  111.  293, 
38  N.  B.  567;  Valentine  t.  Wysor,  123  Tnd.  47,  23  N.  E.  1076,  7 
Li.  R.  a.  788;  Krutz  v.  Craig,  53  Ind.  561;  Byrd  v.  Kautman,  85 
Md.  414,  36  Atl.  1099;  Baber  y.  Caples,  71  Or.  212,  138  Pac.  472; 
Woltien  V.  Lauer,  2  Leg.  Rec.  Rep.  (Pa.)  194 ;  Hall  v.  Hall,  45  S.  C. 
33,  22  S.  E.  777. 

5  4  Northern  Pae.  R.  Co.  v.  Kindred  (0.  C.)  14  Fed.  77;  Fox  v. 
Tabel,  66  Conn.  397,  34  Atl.  101 ;  Chicago  &  G.  W.  R.  Land  Co.  v. 
Peak,  112  111.  408;  Mulholland  t.  Washington  Match  Co.,  35  Wash. 
315,  77  Pac.  497. 

5  5  Richardson  v.  Walton  (C.  C.)  49  Fed.  888;  Grannis  v.  Hooker, 
31  Wis.  474. 

5  6  Rouzie  V.  Daingerfield,  97  Va.  708,  34  S.  E.  899;  Klein  v.  Buck, 
73  Miss.  133,  18  South.  891. 

5  7  Moore  v.  Howe,  115  Iowa,  62,  87  N.  W.  750. 

6  8  Zimmele  v.  American  Plaster  Board  Co.,  1  App.  Div.  327,  37 
N.  Y.  Supp.  183. 
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plaint/*  where  the  lessee  of  a  dwelling,  a  hotel,  or  a  fac- 
tory continues  in  possession  and  the  use  of  the  premises  for 
several  months  or  a  year  after  learning  of  the  fraudulent 
misrepresentations  by  which  he  was  induced  to  take  the 
lease,""  or  where  one  seeks  to  rescind  a  contract  of  insur- 
ance on  the  ground  of  fraud,  but  only  after  he  has  received 
the  protection  of  the  policy  during  the  full  period  covered 
by  its  terms. "^  And  generally,  one  cannot  rescind  after  the 
full  execution  of  the  contract,  and  the  adjustment  of  rights 
thereunder  in  the  courts,"^  nor  return  an  unsatisfactory 
stock  of  goods  after  they  have  been  paid  for  and  the  deal 
closed."''  So,  one  who  would  be  entitled  to  rescind  an  exe- 
cuted contract  of  exchange,  because  the  other  party  con- 
cealed the  fact  that  his  land  had  been  sold  for  taxes,  will 
be  held  to  have  lost  his  right  if,  knowing  of  the  tax  sale 
in  time,  he  did  not  redeem  or  offer  to  rescind  at  once,  but 
waited  until  his  title  had  been  extinguished  by  the  issuance 
of  a  tax  deed."*  But  under  a  contract  for  the  sale  of  land, 
giving  the  vendor  the  power  to  declare  a  forfeiture  if  any  of 
the  monthly  payments  are  not  made  by  the  purchaser  when 
due,  it  is  not  laches,  defeating  the  vendor's  right  of  for- 
feiture, that  he  does  not  declare  it  until  after  three  pay- 
ments have  fallen  due  and  remain  unpaid."'* 

It  is  also  a  general  principle  that  a  person  who  knows 
that  he  is  entitled  to  rescind  a  contract  cannot  wait  until 
suit  is  brought  for  payment  or  other  enforcement  of  the 
contract  and  then  set  up  his  grounds  of  rescission,  or  at 
least,  such  a  course  is  regarded  with  great  disfavor  by  the 
courts  if  there  has  been  any  considerable  lapse  of  time  since 

0  8  Sanitary  Dist.  of  Cbicago  v.  Ricker,  91  Fed.  aSS,  34  C.  O.  A.  91. 

60  Brown  v.  Follett,  88  111.  App.  489;  Richardson  v.  Horn,  8  Ilonst. 
(Del.)  26,  31  Atl.  896 ;  Marks  v.  Dellaglio,  32  Misc.  Rep.  94,  65  N.  Y. 
Supp.  502. 

61  Northwestern  Mut.  Hail  Ins.  Go.  v.  Fleming,  12  S.  D.  36,  80 
N.  W.  147. 

6  2  Moore  v.  Wood  (Tenn.  Ch.  App.)  61  S.  W.  1063. 

63  Roach  V.  Warren,  151  Ala.  302,  44  South.  103. 

6  4To'mi  of  Grand  River  v.  Switzer,  143  Iowa,  9,  121  N.  W.  516. 

6  6  Reddish  v.  Smith,  10  Wash.  178,  38  Pac.  1003,  45  Am.  St.  Rep. 
781.  And  see  Western  Union  Tel.  Co.  v.  Kansas  Pac.  Ry.  Co.  (D.  C.i 
4  Fed.  284. 
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his  discovery  of  the  facts."'  As  stated  in  one  of  the  cases, 
he  cannot  lie  by  and  enjoy  the  benefits  of  the  contract, 
knowing  all  the  time  of  the  existence  of  the  fraud  or  oth- 
er ground  of  rescission,  and  then  claim  to  take  advantage 
of  it  when  the  other  party  seeks  the  enforcement  of  the 
contract. °^  Thus,  where  a  purchaser  of  stock  in  a  corpora- 
tion delays  for  several  months  after  discovering  that  he 
was  deceived  by  false  representations  as  to  the  amount  of 
dividends  it  would  pay,  and  obtains  an  extension  of  the 
purchase-money  note,  and  does  not  offer  to  rescind  until 
suit  is  brought,  he  will  be  held  to  have  waived  his  right  to 
rescind."'  But  where  the  discovery  of  fraud  in  a  contract 
for  the  purchase  of  lands  is  not  made  by  the  vendee  until 
after  suit  has  been  brought  for  the  purchase  money,  he 
then  has  the  right  to  set  up  the  fraud  as  a  ground  of  re- 
scission and  as  a  defense  to  the  suit."' 

If  one  takes  prompt  steps  to  repudiate  or  terminate  a 
contract,  on  learning  of  facts  which  justify  him  in  so  do- 
ing, he  is  not  to  be  charged  with  laches  because  he  delays 
for  two  years  to  bring  an  action  for  its  rescission,'"  nor  is 
he  to  be  denied  relief  where  he  institutes  an  action  to  set 
aside  the  contract  immediately  after  the  unsuccessful  ter- 
mination of  a  prior  suit  for  its  reformation,'^  nor  where 
suit  to  rescind  a  contract  on  the  ground  of  fraud  is  com- 
menced within  three  months  after  the  discovery  of  the  al- 
leged fraud,  but  is  dismissed  without  hearing  the  merits, 
and  another  suit  is  commenced  for  the  same  cause  within 
a  reasonable  time  thereafter.'^  And  where  a  vendee,  on 
learning  that  the  contract  was  induced  by  fraud,  unequivo- 
cally disaffirms  it  and  refuses  to  comply  further  with  its 
terms,  a  delay  of  more  than  a  year  in  tendering  the  return 


8  6  Howie  V.  North  Birmingham  Land  Co.,  95  Ala.  389,  11  South. 
15;  Gould  V.  Cayuga  County  Nat.  Bank,  86  N.  Y.  75;  Knight  v. 
Houghtalling,  85  N.  C.  17 ;  Higson  v.  Hughes,  72  Wash.  362,  130  Pac. 
478. 

6  7  Fratt  V.  Fiske,  17  Cal.  380. 

68  Coca-Cola  Bottling  Co.  v.  Anderson,  13  Ga.  App.  772,  80  S.  E.  32 

6  9  Mghtcap  V.  Nicola,  34  Pa.  Super.  Ct  189. 

7  0  Boyce  v.  Grundy,  3  Pet.  210,  7  L.  Ed.  655. 
71  Russell  V.  Russell  (C.  C.)  129  Fed.  434. 

7  2  Henninger  v.  Heald,  51  N.  J.  Eq.  74,  26  Atl.  449. 
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of  the  contract  and  demanding  the  money  paid  thereon  does 
not  terminate  his  right  to  rescind.'' 

Where  it  is  the  grantor  or  vendor  who  seeks  the  cancel- 
lation of  a  deed  for  fraud  or  other  cause,  any  length  of 
time  during  which  he  remained  in  the  peaceable  possession 
of  the  land  after  the  execution  of  the  deed  should  not  be 
counted  against  him  in  determining  whether  his  claim  to 
relief  should  be  rejected  on  the  ground  of  laches.'*  And 
a  grantor  who  delays  even  for  so  much  as  fifteen  years  be- 
fore instituting  a  suit  to  cancel  his  deed,  on  the  ground  that 
he  never  delivered  it,  is  not  barred  by  laches.'^  And  in  a 
suit  to  set  aside  a  will  as  having  been  forged,  no  laches 
can  be  imputed  to  the  plaintiff  on  account  of  the  length  of 
time  which  has  elapsed  since  the  testator's  death,  where  the 
suit  was  commenced  immediately  after  the  will  was  probat- 
ed by  the  parties  claiming  under  it,  and  there  are  no  rights 
of  third  persons  involved.'"  Similarly,  a  contract  made  in 
fraud  of  creditors  may  be  rescinded  by  the  parties  at  any 
time  before  the  rights  of  third  persons  (creditors  or  pur- 
chasers) have  intervened."  It  remains  to  be  stated  that 
where  the  contract  gives  to  the  purchaser  of  an  article  a 
definite  time  (as,  for  instance,  a  year)  in  which  to  return  it 
if  it  does  not  prove  satisfactory  or  as  warranted,  and  he 
discovers  that  it  is  defective  or  not  as  warranted,  he  has 
not  the  length  of  time  specified  in  the  contract  in  which  to 
rescind,  but  only  a  reasonable  time  after  such  discovery;  in 
other  words,  he  cannot  use  the  property  and  wait  for  the 
expiration  of  such  time  before  offering  to  rescind.'* 

§  542.  .  Same;  Sales  of  Personal  Property. — The  pur- 
chaser of  personal  property  who  desires  to  rescind  the  sale 
on  account  of  fraud,  mistake,  defective  quality,  or  other 
cause,  is  required  to  act  with  reasonable  promptness.    It  is 

"Ballard  v.  Lyons,  114  Minn.  264,  131  N.  W.  320,  38  L.  R.  A. 
(X.  .S.)  301.     And  see  Concord  Bank  v.  Gregg,  14  N.  H.  331. 

7*Treadwell  v.  Torbert,  122  Ala.  297,  2.5  South.  216;  Pavlovski  v. 
Klassing,  134  Ga.  704,  68  S.  E.  511. 

7  6  Shute  V.  Shute,  82  S.  C.  264,  64  S.  Eu  145. 

7  6  Richardson  v.  Green,  61  Fed.  423,  9  C.  C.  A.  565. 

7  7  Matthews  v.  Buck,  43  Me.  26.5. 

78  Upton  Mfg.  Co.  V.  Huiske,  69  Iowa,  557,  29  N.  W.  621;  Sturgis 
V.  Whisler,  145  Mo.  App.  148,  1.30  S.  W.  111. 
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of  course  impossible  to  fix  an  absolute  limit  of  time  within 
which  such  action  must  be  taken,  as  each  case  must  be 
governed  by  its  own  circumstances.  But  from  an  examina- 
tion of  the  authorities  it  would  appear  that  thirty  days  is 
about  the  utmost  length  of  time  which  the  courts  are  dis- 
posed to  allow  to  the  purchaser  for  this  purpose,  unless 
there  are  unusual  circumstances  in  the  case  excusing  a 
longer  delay.  At  any  rate,  periods  of  time  ranging  from 
one  month  to  a  year  have  been  held  too  great  to  save  the 
party  attempting  to  rescind  from  the  imputation  of  laches, '^ 
while,  on  the  other  hand,  purchasers  who  have  rescinded 
the  sale  within  periods  extending  from  one  day  to  thirty 
days  have  been  held  to  have  acted  with  reasonable  prompt- 
ness.^" In  a  case  in  Delaware  it  is  said  that  a  reasonable 
time  within  which  to  rescind  a  sale  for  fraud  and  return 
the  goods,  where  the  parties  live  not  more  than  fifteen  miles 
apart,  would  be  one  or  two  days  after  discovering  the 
fraud, *^  and  in  a  case  where  the  subject  of  sale  was  certain 
hay  and  straw,  which  was  found  to  be  of  poor  quality,  it 
was  held  that  a  delay  of  six  days  in  rescinding  the  sale  was 
unreasonably  great,*^  and  in  another  case  a  buyer  of  silver- 
ware was  adjudged  guilty  of  unreasonable  delay,  who  wait- 


's See  Patent  Title  Co.  v.  Stratton  (0.  C.)  89  Fed.  174;  Collins  v. 
Townsend,  58  Cal.  608;  Bailey  v.  Fox,  78  Cal.  389,  20  Pac.  868; 
Gamble  v.  Tripp,  99  Cal.  223,  33  Pac.  851 ;  Williams  v.  Mitchell,  87 
Cal.  532,  26  Pac.  632;  Eagle  Iron  Works  v.  Des  Moines  Suburban 
Ry.  Co.,  101  Iowa,  289,  70  N.  W.  193 ;  Snyder  t.  Hegan,  19  Ky.  Law 
Rep.  517,  40  S.  W.  693 ;  Ripple  v.  Kuebne,  100  Md.  672,  60  Atl.  4&1 ; 
Barron  v.  Myers,  146  Micb.  510,  109  N.  W.  862 ;  Hakes  v.  Macklin, 
170  Mich.  228,  1.36  N.  W.  509;  Hubbardston  Lumber  Co.  v.  Bates, 
31  Mich.  158;  Rosenfleld  v.  Swenson,  45  Minn.  190,  47  N.  W.  718; 
Rumsey  &  Sikemeier  Co.  v.  Jacob,  92  Miss.  562,  46  South.  169; 
Oregon  Pac.  R.  Co.  v.  Forrest,  128  N.  Y.  S3,  28  N.  E.  137 ;  Trott  v. 
Schmitt,  119  App.  Div.  474,  104  N.  Y.  Supp.  98 ;  Aurora  Land  Co.  v. 
Keevan,  67  Wash.  305,  121  Pac.  469;  Salomon  v.  Olkin  (Sup.)  154 
N.  Y.  Supp.  204. 

8  0  Field  Grocery  Co.  v.  Conley,  31  Ky.  Law  Rep.  989,  104  S.  W. 
372 ;  Fox  v.  Proctor,  160  App.  Div.  712,  145  N.  Y.  Supp.  709 ;  Henry 
Kupfer  &  Co.  v.  Pellman,  67  Misc.  Rep.  149,  121  N.  Y.  Supp.  1081 ; 
White  Sewing  Mach.  Co.  v.  Bullock,  161  N.  C.  1,  76  S.  E.  634; 
Waldo  V.  Halsey,  48  N.  C.  107;  Ci'ossen  v.  Murphy,  31  Or.  114,  49 
Pac.  858 ;    Carr  v.  Coffman,  70  W.  Ya.  190,  73  S.  E.  275. 

81  Wilson  V.  Fisher,  5  Houst.  (Del.)  395. 

82  Noble  V.  Buswell,  96  Me.  73,  51  Atl.  244. 
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ed  for  six  weeks  before  repudiating  the  sale  on  the  ground 
that  the  goods  did  not  correspond  with  the  sample.'^  So, 
where  lumber  is  sold  under  a  false  representation  that  it 
is  sound,  and  the  buyer  makes  no  objection  until  nearly 
three  months  after  discovering  its  quality,  it  is  too  late  to 
rescind.'*  And  a  similar  ruling  was  made  in  a  case  where 
an  inferior  grade  of  whisky  was  substituted  for  that  sup- 
posed to  have  been  sold,  but  the  buyer  made  no  complaint 
for  two  years  after  discovering  the  substitution.'^ 

The  principle  applies  in  sales  of  personalty  that  if  the 
purchaser  continues  to  retain  possession  of  the  article  and 
to  use  it,  after  discovering  that  he  has  ground  for  rescind- 
ing the  sale,  any  substantial  delay  in  offering  to  rescind 
will  be  taken  as  a  waiver  of  his  objections  or  an  election 
to  affirm  the  contract.*'  This  is  the  case,  for  instance, 
where  the  purchaser  of  a  piece  of  agricultural  machinery, 
knowing  that  it  is  defective  or  not  as  warranted,  neverthe- 
less keeps  and  uses  it  through  a  season's  work,  and  then 
demands  rescission,*'  or  where  the  buyer  of  an  automobile 
retains  it  for  six  months  after  discovering  that  it  is  not  in 
perfect  condition  as  warranted,*'  or  where  one  who  has 
bought  a  clock  finds  it  imperfect  or  defective,  but  neverthe- 
less keeps  it  for  fifteen  months  before  seeking  to  return  it 
to  the  maker,'*  or  where  the  purchaser  of  a  horse,  which 
is  not  as  represented,  keeps  the  animal  for  a  longer  period 
than  is  necessary  to  test  and  examine  its  condition.'"  So, 
it  is  said  that  two  months  after  acquiring  knowledge  of  the 
defects  in  a  soda  fountain  would  be  a  reasonable  time  in 


83  Sterling  Silver  Mfg.  Co.  v.  Worrell,  172  Mo.  App.  90,  154  S.  W. 
866. 

8  4  Houston  V.  Cook,  153  Pa.  43,  25  Atl.  622. 

8  5  Kessler  v.  Perrong,  22  Pa.  Super.  Ct.  578. 

8  6  Foster  T.  Kowley,  110  Mich.  63,  67  N.  W.  1077. 

8  7  Morgan  v.  Thetford,  3  111.  App.  323;  Clark  v.  William  Deering 
&  Co.,  29  Neb.  293,  45  N.  W.  456;  Philleo  v.  Sandwich  Mfg.  Co.,  15 
•Neb.  (325,  20  N.  W.  98;  Gammon  v.  Abrams,  53  Wis.  323,  10  N.  W. 
,479 ;  Southern  Gas  &  Gasoline  Engine  Co.  v.  Adams  (Tex.  Civ.  App.) 
1C9  S.  W.  1143. 

8  8  White  Automobile  Co.  v.  Dorsey,  119  Md.  251,  86  Atl.  617. 

8  9  Birdseye  v.  Davis,  2  McCord  (S.  C.)  296. 

90  Collins  V.  Tigner,  5  Pennewill  (Del.)  345,  60  Atl.  978;  First  Nat 
Bank  V.  Skinner,  4  Idaho,  673,  43  Pac.  679. 
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which  the  purchaser  should  make  his  election  to  rescind  on 
account  of  such  defects."^  And  a  merchant  who  has  just 
cause  to  reject  goods  sold  to  him,  but  places  them  in  stock 
and  sells  from  them  to  customers,  after  discovering  their 
quality  or  condition,  cannot  then  rescind  the  sale  and  re- 
turn the  goods."^ 

Substantially  the  same  principles  apply  where  the  de- 
mand for  rescission  of  a  sale  proceeds  from  the  seller. 
Thus,  where  a  vendor  does  not  sue  to  cancel  the  sale  for 
fraud  until  more  than  a  year  after  he  has  consulted  an  at- 
torney and  been  advised  of  his  right  to  cancel  it,  and  mean- 
while enjoys  the  benefit  of  the  consideration  paid  to  him, 
his  right  of  action  is  lost  by  his  laches."'  But  on  the  other 
hand,  where  a  sale  was  procured  by  the  fraud  of  the  pur- 
chaser, and  the  seller  rescinded  as  to  the  purchaser  the  day 
after  the  sale,  and  gave  notice  to  a  sub-purchaser  of  re- 
scission of  the  contract  and  demanded  the  return  of  the 
property  a  week  later,  it  was  held  that  he  had  acted  with 
reasonable  diligence. °* 

§  543.     Same;  Contracts  Concerning  Real  Property. — In 

contracts  for  the  sale,  exchange,  or  lease  of  real  property, 
the  tendency  of  the  authorities  is  to  allow  the  injured  par- 
ty a  longer  time  in  which  to  claim  and  exercise  his  right  of 
rescission,  after  acquiring  knowledge  of  the  facts  which 
justify  it,  than  in  the  case  of  sales  of  personalty  or  ordinary 
contracts  not  involving  land.  But  still  an  unreasonable  de- 
lay on  his  part  will  warrant  the  imputation  of  laches  and 
bar  his  right  to  relief,  and  there  are  numerous  cases  in 
which  the  courts  have  not  hesitated  to  declare  that  an  un- 
explained and  unexcused  delay  in  demanding  rescission  of 
the  contract,  after  discovering  grounds  therefor,  of  from 
five  years  to  forty  years,  was  so  great  as  to  preclude  the 

91  Hodge  V.  Tufts,  115  Ala.  366,  22  South.  422. 

92  Waeber  v.  Talbot,  167  N.  Y.  48,  60  N.  E.  288,  82  Am.  St  Bep. 
712 ;  Emery  v.  G.  H.  Boehmer  Shoe  Co.,  167  Mo.  App.  T03,  151  S.  W. 
174. 

93  Perry  v.  Pearson,  135  111.  218,  25  N.  E.  636. 

94  Ditton  T.  Purcell,  21  N.  D.  648,  132  N.  W.  347,  36  L.  R.  A.  (N.  S.) 
149. 
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granting  of  any  relief  in  equity."^  But  no  absolute  limit  of 
time  can  be  prescribed,  as  all  the  modifying  circumstances 
of  the  particular  case  must  be  taken  into  consideration,  and 
cases  are  not  wanting  in  which  a  very  much  less  period  of 
delay  or  acquiescence  than  that  mentioned  above  has  been 
held  fatal  to  the  complainant's  right  to  rescind  a  sale  or 
contract  concerning  land,  as,  for  instance,  a  period  ranging 
from  four  years  in  some  of  the  cases  to  as  little  as  fifteen 
months  in  others,"^  or  even  as  short  a  time  as  four,  five,  or 
six  months,  in  the  presence  of  any  circumstances  which 
would  require  prompt  action  on  the  part  of  the  person  seek- 
ing to  rescind,  or  render  it  inequitable  that  relief  should  be 


95  Carter  v.  Couch,  84  Fed.  735,  28  C.  C.  A.  520;  De  Roux  v. 
Girard's  Ex'r,  112  Fed.  S9,  50  C.  C.  A.  1.36 ;  'Mexican  Xat.  Coal,  Tim- 
ber &  Iron  Co.  T.  Frank  (C.  C.)  154  Fed.  217 :  Goree  v.  Clements,  94 
Ala.  337,  10  Sbuth.  900;  Dent  v.  Long,  90  Ala.  172,  7  Smith.  &40 ; 
Southern  Pac.  R.  Co.  v.  Choate,  132  Cal.  27S,  64  Pac.  202 ;  Warner 
V.  Jackson,  7  App.  D.  C.  211;  Wilkes  v.  Phillips,  120  Ga.  728,  48 
S.  E.  113;  King  v.  Boyce.  104  Ga.  248,  30  S.  E.  801;  Carlock  v.  Oar- 
lock, 240  111.  330,  94  N.  E.  507 ;  Ferns  v.  Chapman,  211  111.  597,  71 
N.  E.  1106 ;  Booker  v.  Booker,  208  111.  520,  70  N.  B.  709,  100  Am. 
St.  Rep.  250;  Kerfoot  v.  Billings.  160  111.  503,  43  N.  B.  804 ;  Brown 
V.  Brown,  154  111.  .35,  ,39  N.  B.  983;  Thompson  v.  Millikin.  93  Kan. 
72,  143  Pac.  430;  Lincks  v.  Lincks,  141  Ky.  (;27,  133  S.  W.  .566:  Ap- 
peal of  Hewitt,  55  Md.  509;  Bennett  v.  Hickey,  112  Mich.  379,  70 
N.  W.  90O;  Dickman  v.  Dryden,  90  Minn.  244,  95  N.  W.  1120;  Horn 
V.  Beatty,  85  Mis,s.  .504,  37  South.  833 ;  Becht  y.  Becht,  108  Mo.  525, 
68  S.  W.  881;  Hoge  y.  Hubb,  04  Mo.  4S9,  7  S.  W.  443;  Weems  y. 
Masterson,  SO  Tex.  45,  15  S.  W,  590;  Robertson  v.  Tapscott,  81  Va. 
533;  Lafferty  v.  Lafferty,  42  W.  Va.  783,  20  S.  E.  262.  On  the  general 
rule  requiring  reasonable  promiitness  or  diligence  in  such  cases,  see 
Fountain  Valley  Land  &  Irr.  Co.  y.  Wagoner,  59  Colo.  55,  147  Pac.  333  ; 
Davis  V.  Godart  (Minn.)  154  N.  W.  1001 ;  Suburban  Homes  Co.  y. 
North,  50  Mont.  108,  145  Pac.  2. 

s 8  Four  years.  Harrington  y.  Paterson,  124  Cal.  .542,  57  Pac.  476; 
Houston  V.  Hurley,  2  Dei.  (Jli.  247 ;  Jl.-irtin  y.  New  Rochelle  Water 
Co.,  V.yl  N.  Y.  599,  57  N.  E.  1117;  Seeck  y.  Jakel,  71  Or.  3.5,  141  Pac. 
211,  L.  R.  A.  1915A,  679.  Throe  years.  Bryan  y.  Tate,  138  Ga.  321, 
75  S.  E.  205;  Watson  Coal  &  'Min.  Co.  v.  Casteel,  68  Ind.  476;  Wood- 
folk  y.  Marley,  9.S  Tenn.  467,  40  S.  W.  479.  Two  years.  Richardson 
y.  Lowe,  149  Fed.  625,  79  C.  C.  A.  317;  Morgan  County  Coal  Co.  y. 
Halderman,  254  JMo.  590,  163  S.  W.  828;  Van  Gilder  v.  Bullen,  1.59 
N.  (;.  201,  74  S.  E.  1050;  Jluore  y.  Holt,  3  Tenn.  Ch.  248.  Eighteen 
months.  Hammond  v.  Wallace,  85  Cal.  522,  24  Pac.  837,  20  Am. 
St.  Kep.  230;  Co.x  y.  Montgomery,  30  111.  300.  Fifteen  months.  Wil- 
bur y.  Flood,  16  Mich.  40,  03  Am.  Dec.  203;  Smith  v.  Detroit  &  D. 
Gold  Min.  Co.,  17  S.  D.  413,  97  N.  W.  17. 
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given  after  any  considerable  delay."'  On  the  other  hand, 
some  of  the  courts  have  been  disposed  to  take  a  more  le- 
nient view  of  the  situation  of  a  purchaser  of  land  who  finds 
that  he  has  been  deceived  or  defrauded  or  that  an  imper- 
fect title  has  been  passed  to  him,  and  have  held  that  even 
a  considerable  delay  in  the  assertion  of  his  right  to  rescind 
(from  five  months  to  three  years  in  the  various  cases  cited 
below)  was  not  so  unreasonably  great  as  to  preclude  him 
from  obtaining  relief  in  the  courts. °*  To  proceed  to  some 
specific  illustrations,  it  has  been  held  that  a  delay  of  two 
years  and  one  month  in  bringing  suit  to  cancel  a  conveyance 
by  which  a  mortgagee,  by  means  of  fraud  and  undue  influ- 
ence, acquired  in  settlement  of  the  mortgage  debt  a  tract  of 
land  of  much  greater  value  than  the  amount  of  the  debt,  is 
not  such  laches  as  bars  the  suit.^"  So,  in  an  action  to  set  aside 
certain  conveyances,  it  appeared  that  the  grantor  died  with- 
in three  years  after  making  the  deeds ;  that  the  action  was 
commenced  about  eleven  years  after  his  death;  that' 
defendant  was  in  possession  and  paid  the  taxes  for  over 
seven  years,  but  his  color  of  title  was  not  had  in  good  faith  ; 
and  that  he  could  be  fully  compensated,  by  a  fair  account- 
ing, for  all  his  expenditures  in  the  purchase  and  improve- 
ment of  the  land  and  the  payment  of  the  taxes.  It  was 
held  that  the  defense  of  laches  should  not  prevail. ^'"'.  In 
another  case  it  is  said  that  a  delay  of  three  months  after 


97  Minah  Consol.  Min.  Co.  v.  Briscoe  (C.  C.)  47  Fed.  276;  Shap- 
pirio  V.  Goldberg,  20  App.  D.  C.  185 ;  Buckingham  v.  Thompson 
(Tex.  Civ.  App.)  1.35  S.  AV.  652 ;  Hunt  v.  Blanton,  89  Ind.  38 ;  Annis 
V.  Burnham,  15  N.  D.  577,  108  N.  AV.  549 ;  Lems  v.  Brookdale  Land 
Co.,  124  Mo.  672,  28  S.  W.  324;  Bucholz  v.  Leadbetter,  11  N.  D.  473, 
92  N.  W.  &30.  And  see  Clark  v.  Stetson,  113  Me.  276,  93  Atl.  741 ; 
Varnon  v.  Nabors,  189  Ala.  464,  66  South.  593. 

98  Blank  v.  Aronson,  187  Fed.  241,  109  C.  C.  A.  327;  Quarg  v. 
Scher,  136  Cal.  406,  69  Pac.  96 ;  Latimer  v.  Capay  A^alley  Land  Co., 
137  Cal.  286,  70  Pac.  82 ;  Hoops  v.  Fitzgerald,  204  111.  825,  68  N.  B. 
430;  Hutchinson  v.  Bambas,  249  111.  624,  94  N.  E.  987;  Ward  v. 
Armstrong,  84  111.  151;  Keller  t.  Keller,  45  Md.  269;  Canton  v. 
McGraw,  67  Md.  583,  11  Atl.  287 ;  Gilpin  v.  Smith,  11  Smedes  &  M. 
(Miss.)  109 ;  Burger  v.  Boardman,  254  Mo.  238,  162  S.  W.  197 ;  Mul- 
11ns  V.  Slirewsbury,  60  W.  Va.  694,  55  S.  E.  736;  Connecticut  Mut> 
Life  Ins.  Co.  v.  Carson,  186  Mo.  App.  221,  172  S.  W.  69. 

9  9  Wagg  V.  Herbert,  215  U.  S.  546,  30  Sup.  Ct.  218,  54  L.  Ed.  321. 
100  Ross  V.  Payson,  160  111.  349,  43  N.  E.  399. 
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knowledge  of  the  facts  before  bringing  an  action  to  rescind, 
for  fraud,  a  contract  for  the  purchase  of  land,  does  not 
constitute  undue  delay,  where  the  plaintiff  within  that  time 
had  commenced  a  suit  for  the  same  purpose  in  the  federal 
court,  which  was  dismissed  on  a  plea  to  the  jurisdiction.^""^ 
And  a  delay  of  three  months,  after  a  mortgage  was  declared 
prior  to  that  which  the  plaintiff  had  taken  in  exchange  for 
property  on  the  assurance  that  it  was  a  first  lien,  before 
suing  to  rescind  the  trade,  was  considered  insufficient  to 
show  laches. ^"^  And  no  charge  of  imreasonable  delay  can 
be  made  against  a  defrauded  purchaser  who  takes  proceed- 
ings to  rescind  the  contract  within  a  month  or  six  weeks 
after  learning  the  facts. ^"^  So,  where  the  contract  provides 
that  if  the  title  should  be  found  imperfect,  and  should  not 
be  perfected  within  ninety  days,  it  should  be  terminated  and 
the  deposit  returned,  the  purchaser's  right  is  not  lost  by 
his  not  declaring  the  contract  at  an  end,  and  demanding  the 
return  of  the  deposit,  until  a  few  days  after  the  expiration 
of  the  ninety  days.'^"*  On  similar  principles,  where  a  con- 
tract of  sale  stipulated  that  abandonment  of  the  premises 
for  six  months,  at  any  time  before  the  purchase  money  was 
fully  paid,  should  forfeit  the  vendee's  interest,  and  the  land 
was  abandoned  from  1872  until  1876,  when  the  vendor  re- 
sold, it  was  held  that  he  was  sufficiently  prompt  in  exercis- 
ing his  right  of  forfeiture. ^"^ 

§  544.     Circumstances    Excusing   or   Explaining    Delay. 

Delay  in  claiming  and  exercising  the  right  to  rescind  a  con- 
tract is  not  to  be  taken  as  a  waiver  of  such  right  when  sat- 
isfactorily explained  or  excused,  even  though  it  may  have 
continued  for  a  considerable  period  of  time.  Thus,  a  plain- 
tiff coming  into  court  to  demand  the  rescission  or  cancella- 
tion of  a  contract,  and  being  met  with  the  imputation  of 
laches  from  his  long  delay,  may  show  that  he  was  lulled  in- 
to inaction  by  the  fraudulent  conduct  or  deceitful  repre- 

101  California  Farm  &  Fruit  Co.  v.  Schiappa-Pietra,  151  Cal.  732, 
91  Pac.  593. 

10  2  Nlsley  v.  Spencer,  1  Neb.  (Dnof.)  562,  95  N.  W.  798. 

103  Gross  V.  George  W.  Scott  Mfg.  Co.  (C.  C.)  48  Fed.  35. 

104  Reed  T.  Wltcher,  23  Cal.  App.  136,  137  Pac.  294. 

105  Emery  v.  De  Goller,  117  Pa.  153,  12  Ala.  152. 
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sentations  of  the  defendant/""  or  that,  after  learning  the 
facts  which  would  justify  a  rescission,  he  refrained  from 
taking  steps  to  terminate  the  contract,  at  the  request  of  the 
defendant,  and  as  a  mere  matter  of  forbearance  or  indul- 
gence to  him,  to  give  him  an  opportunity  to  perform  his 
part  of  the  agreement,  or  in  reliance  on  his  promises  to 
perform  or  to  remedy  the  matters  objected  to.^°'  For  in- 
stance, where  the  contract  is  one  for  the  sale  of  personal 
property,  and  the  buyer  finds  that  he  has  been  deceived  in 
regard  to  its  quality  or  condition,  or  that  it  does  not  sat- 
isfy a  warranty  given  with  it,  he  does  not  lose  his  right  to 
rescind  by  delaying  for  some  time  to  do  so  when  his  for- 
bearance is  at  the  request  of  the  seller  and  is  based  on  the 
latter's  repeated  promises  or  attempts  to  remedy  the  de- 
fects or  make  the  article  satisfactory  to  the  purchaser.^"* 
So  where,  on  notice  of  some  material  misrepresentation,  the 
vendor  suggests  a  further  investigation  or  trial,  the  pur- 
chaser may  take  a  further  reasonable  time  therefor  without 
waiving  his  right  to  rescind.^"*  So,  where  the  seller  of  a 
business  made  false  representations  in  regard  to  it,  but 
afterwards  kept  the  buyer  from  rescinding  for  several 
months  by  writing  him  encouraging  letters  as  to  an  ex- 
pected improvement  in  the  business,  it  was  held  that  this 


106  Wegenaar  v.  Dectow,  33  App.  Div.  12,  53  N.  Y.  Siapp.  240; 
Cornell  v.  Crane,  113  Mich.  460,  71  N.  W.  878 ;  Evans  v.  Brooks,  34 
Okl.  55,  124  Pac.  599. 

107  Walling  v.  Thomas,  133  Ala.  426,  31  South.  982;  Young  v. 
Argo,  1  Marv.  (Del.)  156,  40  Atl.  719 ;  Collins  v.  Tigner,  5  Pennewill 
(Del.)  345,  60  Atl.  978 ;  Sandwich  Mfg.  Co.  v.  Kelly,  26  111.  App.  394 ; 
Scott  V.  Desire,  175  111.  App.  215 ;  Strothers  v.  Leigh,  151  Iowa,  214, 
130  N.  W.  1019;  Read  v.  Loftus,  82  Kan.  485,  108  Pac.  850,  31 
L.  R.  A.  (N.  S.)  457;  Hubbardston  Lumber  Co;  v.  Bates,  31  Mich. 
158 ;  Peterson  v.  Barbero,  180  JIo.  App.  365,  167  S.  W.  1180 ;  Leiker 
V.  Henson  (Term.  Ch.  App.)  41  S.  W.  862.  See  Acme  Harvesting 
Mach.  Co.  V.  Barkley,  22  S.  D.  458,  118  N.  W.  690. 

108  Meek  Coal  Co.  v.  George  D.  Whitcomb  Co.,  164  Ky.  833,  176 
S.  W.  354 ;  Luitweiler  Pumping  Engine  Co.  v.  Ukiah  Water  & 
Imp.  Co.,  16  Cal.  App.  198,  116  Pac.  70T,  712;  International  Har- 
vester Co.  V.  Bean,  159  Ky.  842,  169  S.  W.  549;  Canhan  v.  Piano 
Mfg.  Co.,  3  N.  D.  229,  55  N.  W.  583;  Powell  v.  Woodworth,  46  Vt. 
878 ;   Schroeder  v.  Hotel  Commercial  Co.,  84  Wash.  685,  147  Pac.  417. 

10  9  Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593;  Humbert  v.  Lar- 
son, 99  Iowa,  275,  68  N.  W.  703. 
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was  a  sufficient  excuse  for  the  delay. ^'"  And  where  a  party 
protests  promptly  on  discovering  that  he  has  been  defraud- 
ed in  making  a  contract,  and  then  enters  into  negotiations 
for  a  peaceable  settlement,  which  fail,  a  bill  for  cancellation 
of  the  contract,  filed  within  a  reasonable  time  after  such 
failure,  is  not  barred  by  laches. ^^^  So  also,  when  the  con- 
tract was  induced  by  false  representations,  the  party  hav- 
ing the  right  to  rescind  is  not  to  be  charged  with  laches 
in  respect  to  any  time  which  he  spent  in  testing  or  trying 
the  matter  or  in  endeavoring  to  make  the  facts  square  with 
the  representations,^^^  or  in  waiting  for  the  termination  of 
litigation  which,  if  it  resulted  in  a  certain  way,  would  en- 
able the  other  party  to  make  good  his  representations,  and 
in  the  reasonable  expectation  that  they  would  then  be  ful- 
filled,^'-^ nor  in  respect  to  a  period  of  time  during  which 
he  had  no  notice  or  suspicion  that  his  rights  were  question- 
ed or  jeopardized,''^*  or  during  which  he  labored  under  a 
mistaken  impression  that  a  suit  would  not  lie  to  cancel  the 
transaction  in  question,"^  or  that  he  would  be  able  to  ob- 
tain redress  in  other  ways  and  without  the  necessity  of  su- 
ing for  rescission."" 

Physical  or  moral  impossibility  may  also  be  a  sufficient 
excuse  for  delaying  in  rescinding,  as  where  a  grantor,  hav- 
ing the  right  to  rescind  a  contract  for  the  sale  of  land,  de- 
lays for  several  years  to  do  so  simply  because  the  grantee 
is  a  nonresident  and  his  address  is  unknown,'"  or  where 
the  rescinding  party  was  a  resident  of  another  state  and  was 
prevented  from  seeking  out  the  other  party  at  his  place  of 

110  Jadison  v.  Foley,  53  App.  Div.  97,  65  N.  Y.  Supp.  920. 

111  Fi-ed  Macey  Co.  v.  Macey,  143  Jlieh.  138,  106  N.  W.  722,  5  L.  R. 
A.  (N.  S.)  1036. 

112  Boles  V.  Merrill,  173  Mass.  491,  53  N.  E.  894,  73  Am.  St.  Rep. 
308;  J.  G.  Cherry  Co.  v.  Larson,  124  Minn.  251,  144  N.  W.  949; 
Keefuss  v.  Weilmunster,  89  App.  Div.  306,  85  N.  Y.  Supp.  913; 
Koehler  v.  Dennison,  72  Or.  362,  143  Pac.  649. 

lis  Wilcox  V.  Lattln,  93  Cal.  588,  29  Pac.  226;  Garrett  v.  Finch, 
107  Va.  25,  57  S.  B.  C04. 

114  Isaacs  V.  Bardon,  114  Wis.  142,  89  N.  W.  913;  Coolidge  v. 
Rhodes,  199  111.  24,  64  N.  E.  1074. 

116  Hale  V.  Hale,  62  W.  Va.  609,  59  S.  E.  1056,  14  L,.  R.  A.  (N.  S.) 
221. 

110  White  V.  American  Nat.  Life  Ins.  Co.,  115  Va.  305,  78  S.  B.  582. 

11'  Miller  v.  Horn  (Tex.  Civ.  App.)  149  S.  W.  769. 
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residence  and  offering  a  rescission  by  the  prevalence  there 
of  an  epidemic  of  sickness. ^^'  So  a  married  woman,  having 
the  right  to  disaffirm  a  deed,  but  failing  to  do  so  promptly, 
may  show  that  she  was  prevented  by  her  husband.^'"  And 
one  who  was  induced  to  enter  into  a  contract  by  the  pres- 
sure of  undue  influence  cannot  be  charged  with  laches  in 
respect  to  any  length  of  time  after  the  transaction  during 
which  the  same  influence  continued  in  force. ^^'' 

Attention  should  also  be  given  to  the  relative  situation 
and  condition  of  the  parties.  One  seeking  to  rescind  a  con- 
tract or  grant  for  fraud,  duress,  or  undue  influence,  as 
against  a  member  of  his  own  family  (as,  a  parent,  child, 
brother,  or  sister)  is  not  bound  to  take  such  prompt  action 
as  would  be  required  in  the  case  of  a  stranger. ^^^  And  the 
same  rule  was  applied  in  a  case  where  a  woman  sought  to 
set  aside  for  undue  influence  a  deed  made  to  one  who  was 
her  business  man  and  confidential  adviser.^^^  Old  age, 
physical  or  mental  weakness,  ignorance,  and  inexperience 
are  also  matters  which  may  be  pleaded  with  greater  or  less 
effect  as  explaining  or  excusing  the  want  of  prompt  action 
in  disaffirming  or  rescinding  a  deed  or  contract.^^^ 

Acquiescence  of  the  other  party  is  likewise  an  excuse  for 
delay  in  such  a  matter.  Thus,  the  purchaser  of  defective 
goods  will  not  be  held  to  a  prompt  rescission  where  he  has 
been  misled  by  the  seller  into  believing  that  a  prompt  re- 
scission would  not  be  insisted  on,"^^*  and  the  fact  that  a 

118  Qrendorff  v.  Tallman,  90  Ala.  441,  T  South.  821.  But  see 
Streicher  v.  Murray,  36  Mont.  45,  92  Pae.  36,  where  it  was  held  an 
insufficient  excuse  for  delay  in  taking  steps  to  rescind  a  purchase 
of  mining  claims  that  the  plaintiff  was  a  resident  of  a  foreign  coun- 
try and  ignorant  of  the  language  and  institutions  of  the  United 
States,  and  that  it  was  difficult  to  obtain  the  facts  necessary  to 
support  the  action. 

119  Sims  V.  Bardoner,  86  Ind.  87,  44  Am.  Rep.  263. 

12  0  Bell  V.  Campbell,  123  Mo.  1,  25  S.  W.  359,  45  Am.  St.  Rep.  505. 

121  Hunter  v.  McCammon,  119  App.  Dlv.  326,  104  N.  Y.  Supp.  402; 
Veeder  v.  Veeder,  141  Iowa,  492,  120  N.  W.  61.  And  see  Bayne  v. 
Whistler,  4  Alaska,  15.  t 

122  Sears  v.  Hicklin,  13  Colo.  143,  21  Pac.  1022. 

i23  0bney  v.  Obney,  26  Pa.  Super.  Ct.  116;  Moore  v.  Brown,  46 
Tex.  Civ.  App.  523,  103  S.  W.  242;  Landis  v.  Wintermute,  40  Wash. 
673,  82  Pac.  1000 ;   Krueger  v.  Buel,  153  Wis.  583,  142  N.  W.  264. 

124  Rheinstrom  v.  Elk  Brewing  Co.,  28  Pa.  Super.  Ct.  519. 
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purchaser  delays  in  returning  a  portion  of  the  property  is 
immaterial,  if,  when  it  is  returned,  it  is  accepted  by  the 
other  party  without  objection  as  to  time.^^°  But  the  mere 
fact  that  payment  of  the  overdue  price  was  not  demanded 
of  the  purchaser  of  land  will  not  excuse  laches  on  his  part 
in  declaring  his  intention  to  rescind  the  contract  on  the 
ground  of  fraud. ^^'' 

§  545.  Change  in  Circumstances  or  in  Value  of  Proper- 
ty.— It  is  a  general  rule  that  a  party  having  the  right  to  re- 
scind a  contract,  and  aware  of  the  facts  which  give  him 
such  right,  will  be  held  to  have  waived  or  lost  his  right  after 
a  comparatively  short  delay  in  claiming  it,  if,  in  the  mean 
time,  the  circumstances  or  conditions  have  so  changed  that 
it  is  no  longer  possible  for  him  to  put  the  opposite  party 
in  statu  quo,  or  so  that  the  effect  of  a  rescission  would  be 
to  confer  a  greater  benefit  upon  the  party  rescinding,  or 
inflict  a  heavier  loss  upon  the  other  party,  than  would  have 
occurred  if  the  rescission  had  been  made  promptly. ^^^ 
Thus,  for  example,  a  purchaser  of  real  property  who  might 
rescind  the  sale  for  fraud  or  other  cause,  and  who  knows 
his  rights,  cannot  be  allowed  to  wait  until  the  land  has 
greatly  depreciated  in  value  and  then  have  the  aid  of  the 
courts  to  vacate  the  sale,^^^  and  conversely,  if  the  vendor 
has  the  right  to  rescind,  but  takes  no  steps  in  that  behalf 
until  there  has  been  a  material  increase  in  the  value  of  the 
property,  it  will  be  too  late  for  him  to  obtain  relief.^^'    And 

125  c.  Aultman  &  Co.  v.  Miller,  r,2  Kan.  60,  34  Pae.  404. 
128  Hurt  V.  Miller,  95  Va.  32,  27  S.  E.  831. 

127  Old  Colony  Zinc  &  Smelting  Co.  v.  Carrick,  153  Fed.  173,  82 
0.  C.  A.  347;  Athey  v.  Olive,  34  Ala.  711;  Garstang  v.  Skinner, 
165  Cal.  721,  134  Pac.  329;  Mills  v.  City  of  Osawatamie,  59  Kan. 
463,  53  Pae.  470 ;  Hill  v.  Hall,  191  Mass.  253,  77  N.  E.  831 ;  Disbrow 
V.  Jones,  Har.  (Mich.)  102 ;  Martin  t.  Ash,  20  Mich.  166 ;  Jones  v. 
Smith,  33  Miss.  215 ;  Brockhaus  v.  Schilling,  52  Mo.  App.  73 ;  Parm- 
lee  V.  Adolph,  28  Ohio  St.  10 ;  Crutchfleld  v.  Stanfield,  2  Posey,  Unrep. 
Cas.  (Tex.)  480;    Shoemaker  v.  Cake,  83  Va.  1,  1  S.  E.  387. 

128  Scheftel  v.  Hays,  58  Fed.  457,  7  C.  C.  A.  308;  Coleman  v. 
First  Nat.  Bank,  115  Ala.  307,  22  South.  84 ;  Kornblum  v.  Arthurs, 
154  Cal.  246,  97  Pac.  420;  Pintard  v.  Martin,  Smedes  &  M.  Oh. 
(Miss.)  126;  Knuekolls  v.  Lea,  10  Humph.  (Tenn.)  577;  Hudson  v. 
Waugh,  93  Va.  51S,  25  S.  E.  530 ;  Slothower  v.  Oak  Ridge  Land  Co. 
(Va.)  27  S.  E.  466. 

129  Sheffield  I^nd,  Iron  &  Coal  Co.  v.  Neill,  87  Ala.  158,  6  South.  1; 
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rescission  cannot  ordinarily  be  granted  where  the  effect 
would  be  to  make  the  vendor  of  land  pay  a  large  debt  for 
costly  improvements  on  the  premises,  made  by  the  vendee 
with  knowledge  of  his  right  to  rescind  the  sale,  and  there- 
fore not  made  in  good  faith. ^'°  This  rule  applies  also  in  the 
case  of  a  purchase  and  sale  of  corporate  stock  or  other  secu- 
rities. Rescission  cannot  be  allowed  at  the  instance  of  one 
who  has  waited  until  there  has  been  a  material  change 
in  value. ^'^  And  a  buyer  cannot  rescind  the  purchase  of 
an  automobile  for  breach  of  warranty  after  the  machine  has 
been  greatly  damaged  through  his  fault  or  carelessness,^^^ 
nor  can  the  purchaser  of  a  manufacturing  business  rescind 
the  sale  after  the  business  has  been  materially  injured  or 
ruined  by  the  disclosure  of  the  secret  formula  under  which 
the  product  is  made,^°'  and  where  one  has  agreed  to  take 
three  wagons  in  part  payment  on  a  note,  he  cannot  rescind 
after  the  other  party  has  commenced  to  make  the  wag- 
ons.^^*  For  similar  reasons,  relief  in  equity  will  ordinarily 
be  denied  where,  in  consequence  of  delay  in  claiming  a 
rescission,  the  position  of  the  other  party  has  been  mate- 
rially altered  by  the  death  of  some  person  concerned  in  the 
matter  or  by  the  death  of  witnesses  or  other  loss  of  evi- 
denced'^ And  delay  is  an  especially  weighty  objection  to 
the  granting  of  relief  by  rescission  where  it  has  affected 
the  rights  of  third  persons,^'^  as  where  the  property  has 
passed  into  the  hands  of  innocent  purchasers. ^'^     So,  in  an 


Hamilton  v.  Beall,  2  Har.  &  J.  (Md.)  414 ;    Hatcher  v.  Hatcher,  139 
Mo.  614,  39  S.  W.  479. 

130  Murphy  v.  Paynter,  1  Dill.  333,  Fed.  Cas.  No.  9,952 ;  Landrum 
V.  Union  Bank  of  Missouri,  63  Mo.  48 ;  Hubbert  v.  Fagan,  99  Ark. 
480,  138  S.  W.  1001 ;   King  v.  Sharp,  7  Ky.  Law  Rep.  307. 

131  Learning  v.  Wise,  73  Pa.  173;  Earle  v.  Humphrey,  121  Mich. 
518,  80  N.  W.  370. 

132  Burnley  v.  Shlnn,  80  Wash.  240,  141  Pac.  326. 

133  Nerve  Food  Co.  v.  Robertson,  199  Pa.  486,  49  Atl.  234. 

134  Miller  t.  Plymlre,  1  Walk.  (Pa.)  233. 

135  Monast  v.  Manhattan  Life  Ins.  Co.,  32  R.  I.  557,  79  Atl.  932 ; 
Jones  V.  Georgia  R,  Co.,  62  Ga.  718;  Finley  v.  Finley,  103  Ark.  58, 
145  S.  W.  885;  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773,  53  AU.  625; 
Weidebusch  v.  Hartenstein,  12  W.  Va.  760. 

136  Dunfee  v.  Childs,  59  W.  Va.  225,  53  S.  B.  209. 
13T  Eberstein  v.  Willets,  134  111.  101,  24  N.  E.  967. 
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action  by  the  receiver  of  a  bank  on  a  note  given  by  defend- 
ant in  payment  of  stock  issued  to  him,  it  was  held  that 
defendant  could  not  set  up  fraud  on  the  part  of  the  bank 
in  procuring  him  to  subscribe  for  such  stock,  where  he 
failed  to  elect  to  rescind  the  contract  until  after  suit  was 
brought  against  him,  and  after  the  right  of  the  bank's  cred- 
itors to  its  assets  had  attached.^'' 

§  546.     Absence  of  Loss  or  Prejudice  from  Delay. — The 

defense  of  laches,  interposed  to  defeat  the  right  to  rescind 
a  contract  for  fraud  or  other  sufficient  cause,  should  not  be 
entertained  unless  it  is  made  to  appear  that  it  would  be 
inequitable  to  deny  it,^^'  and  while  one  seeking  to  rescind 
is  ordinarily  required  to  act  with  reasonable  promptness,  a 
liberal  extension  of  this  rule  is  allowable  where  the  delay 
has  not  been  willful  nor  exercised  for  an  unfair  purpose.^*" 
Hence  the  cases  generally  agree  that  delay  in  taking  steps 
to  rescind  a  contract — even  though  so  long-continued  that 
otherwise  it  would  amount  to  laches — will  not  prevent  the 
granting  of  relief  to  the  rescinding  party  where  it  is  still 
possible  to  restore  the  other  party  to  his  former  status,  or 
where  that  status  has  not  been  changed,  and  where  he  has 
not  been  misled  to  his  prejudice  and  will  not  be  in. any  way 
injured  by  the  rescission,  and  where  no  equities  have  in- 
tervened.^*^ Thus,  the  right  of  a  vendor  of  personalty  to 
rescind  the  contract  will  not  be  lost,  as  between  the  par- 
ties, by  a  delay  in  its  exercise  which  is  not  indicative  of  an 

138  Howard  v.  Turner,  155  Pa.  349,  26  Atl.  753,  35  Am.  St.  Eep. 
883. 

138  Davis  V.  LouisviUe  Ti-ust  Co.,  181  Fed.  10,  104  C.  C.  A.  24,  30 
L.  E.  A.  (N.  S.)  1011. 

140  Tyler  v.  Moses,  13  App.  D.  C.  428. 

1*1  Lenox  v.  Notrebe,  1  Hemp.  251,  Fed.  Cas.  No.  8,24Gc;  Union 
Cemetery  Co.  v.  Jackson,  188  Al.i.  5£K>,  G5  South.  »86;  Matteson  v. 
Wagoner,  147  Cal.  739,  82  Pac.  436;  Harker  v.  Scudder,  15  Colo. 
App.  69,  61  Pac.  197 ;  Ackman  v.  Potter,  2:;9  111.  578,  88  N.  E.  231 ; 
Curtis  V.  Armagast,  15S  Towa,  507,  138  N.  W.  873 ;  Stotts  v.  Fairfield, 
163  Iowa,  72C.,  145  N.  W.  61 ;  Wicks  v.  Smith,  21  Kan.  412,  30  Am. 
Rep.  433 ;  Todd  v.  Wheeler,  1  Dana  (Ky.)  401 ;  Du  Pont  v.  Du  Bos, 
52  S.  C.  244,  29  S.  B.  665 ;  Fisher  v.  Borden,  111  ^'a.  ."35,  69  S.  E. 
636;  Brown  v.  Young  (Ind.  App.)  110  N.  E.  562;  Parks  v.  Brooks 
(Mich.)  155  N.  W.  4.50 ;  Cook  v.  Smith,  184  Mo.  App.  561,  170  S.  W. 
672.    Contra,  see  Annis  v.  Burnham,  15  N.  D.  577,  108  N.  \\.  549. 
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election  not  to  rescind  and  which  is  not  to  the  injury  of 
the  opposite  party.^"^  So  where,  under  a  contract  for  the 
sale  of  chattels,  security  for  the  price  is  to  be  given  at  the 
time  of  delivery  of  the  property,  and  the  seller  is  fraudulent- 
ly induced  to  accept  a  worthless  security,  instead  of  the  val- 
uable security  promised,  he  is  not  precluded  from  rescind- 
ing the  sale  by  merely  delaying  to  do  so  after  the  discovery 
of  the  fraud;  but  if  there  is  no  waiver  of  the  right  to  the 
security,  and  no  innocent  third  party  has  acquired  an  inter- 
est in  the  property,  and  no  injustice  will  be  done,  even  to 
the  wrongdoer,  by  a  rescission,  the  seller  may  reclaim  his 
property  at  any  time.'^'"  Again,  where  a  purchaser  of  town 
lots  did  not  learn  that  the  representations  which  induced 
him  to  make  the  contract  were  false  until  three  years  there- 
after, when  he  brought  suit  for  rescission,  and  in  the  mean 
time  the  vendor  had  had  no  opportunity  to  dispose  of  the 
lots,  and  none  of  his  creditors  would  be  prejudiced  by  a  re- 
scission, it  was  held  that  there  was  no  defense  on  the 
ground  of  laches.^**  Even  where  the  party  against  whom 
rescission  is  demanded  has  made  a  payment  or  delivered 
property  under  the  contract,  yet  if  the  circumstances  are 
such  that  the  rescinding  party  will  be  entitled  in  any  event 
to  retain  what  he  has  received  under  the  contract,  the  other 
is  not  injured  by  a  delay  in  exercising  the  right  to  rescind 
and  therefore  cannot  complain  of  it.'^°  So  the  failure  on 
the  part  of  stockholders  to  bring  suit  for  the  cancellation  of 
an  illegal  issue  of  bonds  of  their  company  for  nearly  twelve 
years  after  the  issue  of  the  bonds  does  not  amount  to  laches 
where,  in  the  mean  time,  the  company  had  no  assets,  and 
the  bonds  had  not  been  asserted  as  obligations  against  it, 
and  the  building  project  for  which  they  were  issued  had 
been  abandoned. ^*^  And  where  a  deed  is  executed  in  the 
owner's  name  without  authority,  lapse  of  time  without  rat- 

142  Hodgson  V.  Barrett,  33  Ohio  St.  63,  31  Am.  Kep.  527. 

143  Williamson  v.  New  Jersey  S.  K.  Co.,  28  N.  J.  Eq.  277,  citing 
dough  V.  London  &  N.  W.  E.  Co.,  I>.  E.  7  Ex.  26. 

144  Grosli  V.  Ivanhoe  Land  &  Imp.  Co.,  95  Va.  161,  27  S.  E.  841. 

145  Richards  v.  Farmers'  &  Merchants'  Bank,  7  Cal.  App.  387,  94 
Pac.  393. 

146  City  of  Chicago  v.  Cameron,  120  111.  447,  11  N.  EL  899. 
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ification  or  other  circumstances  of  waiver  or  estoppel,  will 
not  bar  a  suit  in  equity  to  cancel  the  deed.^*^ 

§  547.     Reasonable  Time  as  Question  of  Law  or  Fact. — 

The  rule  being  well  established  that  a  party  seeking  to  re- 
scind a  contract  must  take  the  proper  steps  in  that  behalf 
with  reasonable  promptness  after  discovering  the  facts 
which  entitle  him  to  rescind,  or  within  a  reasonable  time, 
the  question  of  what  constitutes  a  "reasonable  time"  for 
this  purpose  is  sometimes  said  to  be  a  mixed  question  of 
law  and  fact,  the  lapse  of  time  being  for  the  jury  to  find 
and  the  question  of  its  reasonableness  being  for  the 
court. ^*^  But  the  more  generally  accepted  rule  is  that  the 
question  must  be  left  to  the  determination  of  the  jury  if 
the  facts  are  in  dispute,  or  if  its  determination  must  depend 
upon  matters  put  in  evidence,  such  as  the  nature  or  uses 
of  the  property  in  question,  any  usages  or  customs  of  the 
trade,  the  motives  of  the  parties,  the  truth  of  matters  al- 
leged in  excuse  or  explanation  of  the  delay,  or  other  such 
circumstances.'*^      And   further,   although   the   delay   of   the 


147  state  V.  Warner  Valley  Stock  Co.,  56  Or.  283,  106  Pac.  780, 
108  Pac.  861. 

148  Collins  V.  Tigner,  5  Pennewill  (Del.1  345,  60  Atl.  978;  Gatling 
V.  Newell,  9  Ind.  572:  Meyer  t.  Fishburn,  65  Neb.  6LM;,  91  N.  W.  534; 
Whlteoml)  v.  Denio,  52  Vt.  382 ;  Chamberlin  v.  Fuller,  59  Vt.  247,  9 
Atl.  832;  Couch  v.  O'Brien,  41  Okl.  76,  136  Pac.  1088;  I^atlirop  v. 
Maddux,  58  Colo.  258,  144  Pac.  S70. 

1-19  Andrews  v.  Hensler,  6  Wall.  254,  18  L.  Ed.  737;  Clark  v. 
WheelinK  Steel  Works,  53  Fed.  404.  3  C.  0.  A.  600;  Barnett  v.  Stan- 
ton, 2  Ala.  195;  Millsap  v.  Woolf,  1  Ala.  App.  599,  56  South.  22; 
McCoy  V.  Prince,  11  Ala.  App.  3S8,  66  South.  950;  Davis  v.  Butler, 
154  Cal.  023,  98  Pac.  1047;  People  v.  California  Safe  Deposit  & 
Trust  Co.,  19  Cal.  App.  414,  126  Pac.  516,  520;  Dietrich  v.  Badders, 
4  Bo.vee  (Del.)  499,  90  Atl.  47;  Coverdale  v.  Rickards,  6  Pennewill 
(Del.)  467,  69  Atl.  1065 ;  Doane  v.  Dunham,  79  111.  131 ;  J.  P.  Bau- 
mian  &  Sons  v.  McManus  Bros.,  79  Kan.  706,  101  Pac.  478;  Libby 
V.  Haley,  91  Jle.  331,  39  Atl.  1004;  Hotehkiss  v.  Bon  Air  Coal  & 
Iron  Co.,  108  Me.  34,  78  Atl.  1108 ;  JIcNitt  v.  Henderson,  155  Mich. 
214,  118  N.  W.  974;  Gridley  v.  Globe  Tobacco  Co.,  71  Mich.  528,  39 
N.  W.  754 ;  Greenwood  v.  Davis,  106  Mich.  230,  64  N.  W.  26 ;  Warder 
V.  Bowen,  31  Minn.  335,  17  N.  W.  943 ;  Berg  v.  Rapid  Motor  Vehicle 
Co.,  78  N.  J.  Law,  724,  75  Atl.  933 ;  Manahan  v.  Noyes,  52  N.  H.  232  ; 
Parmle«  v.  Adolph,  28  Ohio  St.  10;  Davis  v.  Stuard,  99  Pa.  205; 
Fleming  v.  Hanle.v,  21  R,  I.  141,  42  Atl.  520 ;  Texas  &  P.  Ry.  Co.  v. 
.lowers  (Tex.  Civ.  App.)  110  S.  W.  946 ;    Ratliff  v.  Haak  (Tex.  Civ. 
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plaintiff  may  have  been  clearly  unreasonable  and  unwar- 
ranted, still  the  defendant  could  waive  it,  and  whether  or 
not  he  did  waive  it  may  be  a  question  of  fact  for  the  jury.^°° 
But  on  the  other  hand,  where  there  is  no  dispute  as  to  the 
facts,  the  question  whether  or  not  the  rescinding  party  act- 
ed with  due  promptness,  or  within  a  reasonable  time,  is  one 
of  law  for  the  decision  of  the  court.^°^  Further,  when  the 
actual  lapse  of  time  is  established  or  not  disputed,  it  may 
be  so  short  or  so  long  that  the  court  will  be  able  to  declare 
it  to  be  reasonable  or  unreasonable,  as  the  case  may  be,  as 
a  matter  of  law.^^^  And  if  it  appears  that  the  delay  was 
so  unreasonably  long  that  the  court  can  pronounce  it  ex- 
cessive as  a  matter  of  law,  the  jury  may  be  peremptorily 
instructed  to  that  effect. ^"^^  Such  a  decision  of  the  question 
by  the  court  is  warranted  where  it  can  be  said  that,  under 
no  circumstances  appearing  in  the  evidence,  would  the  jury 
be  justified  in  finding  that  the  rescission  was  claimed  with- 
in a  reasonable  time,^^*  where  the  delay  was  so  long  that 
no  question  as  to  its  reasonableness  could  arise  as  to  which 
fair-minded  men  might  dift'er,^''^  where  the  delay  was  "pal- 
pably" unreasonable,^^"   where  the  delay  was  for  such  a 

App.)  148  S.  W.  828;  Norton  v.  Gleason,  61  Vt  474,  18  Atl.  45; 
Ward  V.  Marvin,  78  Vt.  141,  62  Atl.  46 ;  Churchill  v.  Price,  44  Wis. 
540. 

150  Collins  V.  Tigner,  5  Pennewill  (Del.)  345,  60  Atl.  978. 

151  Young  V.  Argo,  1  Marv.  (Del.)  156,  40  Atl.  719;  Bacon  v. 
Green,  36  Fla.  325,  18  South.  870;  Gatling  v.  Newell,  9  Ind.  572 ;  Woods 
T.  Thompson,  114  Mo.  App.  38,  88  S.  W.  1126;  Martin-Barris  Co.  v. 
Jackson,  24  App.  Div.  354,  48  N.  Y.  Supp.  586;  Luger  Furniture  Co. 
V.  Street,  6  Okl.  312,  50  Pac.  125;  Zeller  v.  Haupt,  41  Pa.  Super. 
Ct  647 ;  Moneyweight  Scale  Co.  v.  Woodward,  29  Pa.  Super.  Ot. 
142 ;    Kleeb  v.  Long-Bell  Lumber  Co.,  27  Wash.  648,  68  Pac.  202. 

15  2  .Tohnson  v.  Whitman  Agricultural  Co.,  20  Mo.  App.  100;  Barber 
Medicine  Co.  v.  Bradley  (Okl.)  150  Pac.  127. 

i53Tilley  v.  Montelius  Piano  Co.,  15  Colo.  App.  204,  61  Pac.  483; 
Cookingham  t.  Dusa,  41  Kan.  229,  21  Pac.  95 ;  Viertel  v.  Smith,  55 
Mo.  App.  617;  Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo.  App. 
135,  77  S.  W.  489 ;  Spiegelberg  v.  Karr,  24  Pa.  Super.  Ct.  339 ;  Paige 
V.  McMillan,  41  Wis.  337. 

154  Mattauch  v.  Riddell  Automobile  Co.,  138  Iowa,  22,  115  N.  W. 
509. 

15  5  Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W. 
489. 

156  Metropolitan  Eubber  Co.  v.  Monarch  Rubber  Co.,  74  Mo.  App. 
266. 
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period  of  time  as  to  be  unquestionably  without  cause  or  ex- 
cuse/'*''  and  where  there  is  no  evidence  whatever  to  show 
that  so   long  a  delay  was  necessary  to  the   rescinding  par- 

§  548.  Premature  Attempt  to  Rescind. — Where  a  con- 
tract reserves  to  one  of  the  parties  an  option  to  rescind  it 
within  a  certain  limited  time  if  dissatisfied,  he  is  not  re- 
quired to  express  his  dissatisfaction  before  the  expiration 
of  the  prescribed  time,  though  he  earlier  acquired  knowledge 
of  the  facts  entitling  him  to  rescind. ^^°  But  on  the  other 
hand,  if  an  option  to  rescind  is  granted  which  is  to  be  exer- 
cised only  after  the  lapse  of  a  certain  time,  an  offer  or  at- 
tempt to  rescind  before  the  end  of  that  time  is  premature. ^^^ 
So,  a  clause  in  a  contract  providing  that,  for  certain  causes, 
deliveries  of  goods  thereunder  may  be  suspended  or  par- 
tially suspended,  or  at  the  option  of  the  party  not  in  de- 
fault may  be  immediately  canceled  during  the  period  of 
such  interruption  by  immediate  notice  to  that  effect,  con- 
templates partial  performance  under  such  circumstances, 
in  the  absence  of  cancellation,  and  does  not  authorize  can- 
cellation except  during  the  period  of  interruption. "^"^  When 
a  claim  for  rescission  is  based  on  want  or  failure  of  per- 
formance, it  cannot  of  course  be  effective  until  the  period 
for  performance  has  arrived. '^''^  Thus,  the  vendee  in  a  con- 
tract for  the  purchase  of  land  cannot  rescind  by  tendering 
the  purchase  money  and  demanding  the  title,  before  the 
time  stipulated  by  the  contract  for  making  the  title, '■'^  and 
if  the  title  is  defective,  and  the  contract  does  not  specify 
any  length  of  time  for  perfecting  it,  the  vendor  is  entitled 
to  a  reasonable  time  in  which  to  remedy  the  defects,  and  the 
purchaser    cannot   rescind    before    the    expiration    of   such 

167  w.n-ld  Pul).  Co.  V.  Hull,  SI  Mo.  App.  Ii77. 

IBS  Klngsley  v.  Wallls,  14  Me.  57. 

169  Watson  V.  Rice  (Tex.  Civ.  Aj.p.)  IGG  S.  W.  106. 

160  Scliultz  V.  O'Eourke,  IS  Mont.  -US,  45  Pac.  634. 

161  Ashland  Coal  tt  Coke  Co.  v.  Hull  Coal  &  Coke  Corp.,  67  W.  Va. 
503,  68  S.  E.  124. 

1 62  Priollaud  v.  Hurst,  18  La.  .537;  Hanna  v.  Harper,  3  Smedes  & 
M.  (Miss.)  7'.);!;    Bird  v.  Jlcl^aui-in,  4  Smedes  &  M.  (Miss.)  50. 

163  Clements  v.  Lotrsins,  2  Ala.  514;  Distler  v.  Dabuey,  7  Wash. 
431,  35  Pac.  138,  1119. 
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time/"*  except  in  cases  where  the  defect  is  one  which  the 
vendor  cannot  possibly  cure,  no  matter  how  long  he  might 
^-j.y_i66  Conversely,  if  a  land  contract  is  declared  to  be  for- 
feitable for  default  in  the  payment  of  the  price  "for  the 
space  of  90  days  after  the  same  shall  become  due,"  the  ven- 
dor cannot  rescind  and  re-enter  during  the  running  of  the 
90  days.^"®  Where  the  time  for  the  performance  of  an  exec- 
utory contract  has  arrived,  or  where  the  contract  is  being 
performed,  and  one  of  the  parties  notifies  the  other  un- 
equivocally that  he  will  not  perform  or  will  not  further  per- 
form his  part,  or  will  not  accept  performance  by  the  other, 
the  latter  may  treat  the  contract  as  put  to  an  end  or  entirely 
broken  by  the  former,  and,  if  ready  and  willing  to  perform 
his  part,  may  sue  at  once  for  an  entire  breach  of  the  con- 
tract, without  waiting  for  the  expiration  of  the  time  which 
would  be  required  to  complete  the  contract. ^^^  Thus,  con- 
tinued failure  on  a  contractor's  part  to  complete  a  building 
in  the  time  specified  in  the  contract  is  a  continuous  breach 
of  the  contract,  of  which  the  owner  may  avail  himself  at 
any  time  by  terminating  the  contract.^"*  So,  where  a  buyer 
of  a  designated  number  of  sets  of  an  appliance,  to  be  man- 
ufactured by  the  seller,  who  is  also  the  inventor  thereof, 
receives  and  pays  for  an  installment  and  discovers  that 
the  appliance  has  not  been  sufficiently  perfected  to  accom- 
plish the  purpose  contemplated  by  both  parties,  he  may  at 
once  rescind  and  refuse  to  go  on  with  the  contract,  and 
need  not  wait  until  the  seller  has  manufactured  and  offered 
for  delivery  the  balance  of  the  sets.^*^  But  the  rule  is  oth- 
erwise where  the  manufacturer  or  seller  offers  to  replace 
any  articles  found  defective.  The  buyer  cannot  rescind 
without  giving  him  an  opportunity  to  do  this.'^'" 

But  where  fraud  or  false  representations  constitute  the 
ground  alleged  for  avoiding  a  contract,  rescission  may  be 

164  Spencer  v.  Lyman,  27  S.  D.  471,  131  N.  W.  802. 
16  6  Prentice  v.  Ei-skine,  164  Cal.  446,  129  Pac.  585. 
16  6  Weil  V.  Jones,  53  Cal.  46. 

16T  Sullivan  v.  McMillan,  26  Fla.  543,  8  South.  450. 
168  Wyckoff  V.  Taylor,  13  App.  Div.  240,  43  N.  Y.  Supp.  31. 
16  9  Bobrlck   Chemical   Co.   v.   Prest-0-Lite  Co.,   160  Cal.  209,   116 
Pac.  747. 

170  Davis  V.  Downs,  4  Mich.  530. 
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demanded  immediately  upon  the  discovery  of  the  facts. 
Thus,  a  suit  by  a  surety  to  cancel  the  bond  on  account  of 
fraudulent  representations  by  the  obligee  is  not  premature 
because  no  action  has  yet  been  brought  on  the  bond.'-''^  So, 
where  goods  are  obtained  on  credit  by  means  of  fraudulent 
representations  as  to  the  purchaser's  solvency  or  ability  to 
pay  for  them,  the  seller  may  rescind  on  discovering  the  fal- 
sity of  such  representations,  and  is  not  obliged  to  wait  until 
the  expiration  of  the  time  of  credit. ^'^ 

171  Craig  V.  McKnight,  108  Tenn.  690,  69  S.  W.  .322. 

172  Kellogg  V.  Turpie,  2  111.  App.  55 ;  Yaeger  Milling  Go.  v.  Lawler, 
39  La.  Ann.  572,  2  South.  398;  Seaver  v.  Dingley,  4  Greenl.  (4  Me.) 
306. 
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CHAPTER  XXX 

PERSONS  ENTITLED  TO  RESCIND 

§  549.  General  Rule;    Parties  and  Privies. 

550.  Creditors. 

551.  Heirs  and  Representatives. 

552.  Parties  Jointly  Interested. 

553.  Party  in  Default  Cannot  Rescind. 

554.  Party  Cannot  Take  Advantage  of  His  Own  Neglect  or  De- 

fault. 

555.  Parties  in  Pari  Delicto. 

556.  Same;   Defrauding  Creditors. 

557.  Same  ;    Inequality  of  Turpitude. 

§  549.  General  Rule;  Parties  and  Privies. — As  a  gen- 
eral rule,  no  one  is  entitled  to  maintain  an  action  for  the 
rescission  of  a  contract  or  conveyance,  on  the  ground  of 
fraud,  mistake,  duress,  or  other  cause,  except  the  party  de- 
ceived or  injured  or  one  who  is  in  privity  with  him  or  who 
claims  under  him.^  Thus,  in  a  case  in  New  York,  one  A. 
negotiated  with  the  owner  of  premises  for  a  lease  of  the 
same,  but  made  no  definite  agreement.  Later,  one  B.  ap- 
plied for  a  lease  of  the  same  premises,  and,  perceiving  that 
the  owner  was  mistaken  as  to  his  identity  (supposing  him 
to  be  A.),  fraudulently  took  advantage  of  that  fact  and  so 
procured  the  lease  to  himself.  It  was  held  that  the  land- 
lord would  have  a  right  in  equity  to  rescind  the  lease,  but 
that  A.  had  no  such  right. ^  So,  where  plaintiff  agreed  to 
support  defendant  for  life,  in  consideration  of  the  latter's 
promise  to  convey  certain  land  to  him,  but  defendant  left 

1  Priest  V.  Murphy  (Ark.)  144  S.  W.  921 ;  Clough  v.  Cook  (Del.  Ch.) 
87  Atl.  1017 ;  Edmunds  v.  Hildretli,  16  111.  214 ;  Schee  v.  McQuilken, 
59  Ind.  269 ;  Barrett  v.  Dean,  21  Iowa,  42.3 ;  Carithers  v.  Weaver,  7 
Kan.  110;  Wolf  v.  Wolf,  12  La.  Ann.  529;  Spencer  v.  Grimball,  6 
aiart.  N.  S.  (La.)  355 ;  Read  v.  Hewitt,  120  I>a.  2S8,  45  South.  14.3 ; 
Schmidt  v.  Gaukler,  156  Mich.  243,  120  N.  W.  746 ;  Lewis  v.  Brook- 
dale  Land  O).,  124  Mo.  672,  28  S.  W.  324;  Guilfoyle  v.  Pierce,  196 
N.  Y.  499,  S9  N.  B.  1101;  Brooks  v.  Dick,  1.35  N.  Y.  652,  32  N.  E. 
230;  Canfield  v.  Westcott,  5  Cow.  (N.  Y.)  270;  Haskins  v.  Royster, 
70  N.  C.  601,  16  Am.  Rep.  780;  Adams  v.  Adams,  17  Or.  247,  20 
Pac.  633;  Ross  v.  Bailey  (Tex.  Civ.  App.)  143  S.  W.  961;  Neil  v. 
Yager,  22  Tex.  Civ.  App.  628,  55  S.  W.  416. 

2  Stiner  v.  Stiner,  58  Barb.  (N.  Y.)  643. 

Black  Resc. — 82 
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plaintiff's  house  without  cause  and  without  default  on 
plaintiff's  part,  and  deeded  the  land  to  a  third  person,  it 
was  considered  that  plaintiff  was  not  entitled  to  have  the 
deed  set  aside  on  the  ground  of  fraud.'  In  another  case,  a 
person  employed  an  attorney  to  defend  him  and  conveyed 
a  tract  of  land  to  him  as  compensation  for  the  services  to 
be  rendered.  After  rendering  some  service,  the  attorney 
died,  and  another  was  employed  in  his  place.  The  client 
conveyed  to  the  second  attorney,  for  his  services,  the  same 
land  which  he  had  previously  conveyed  to  the  first  attor- 
ney. It  was  held  that  there  was  no  equity  in  favor  of  the 
second  attorney  which  would  entitle  him  to  have  the  first 
conveyance  set  aside  and  the  title  vested  in  himself,  in 
whole  or  in  part.*  So,  where  plaintiff  was  the  owner  and 
in  possession  of  a  tract  of  land,  and  B.,  while  occupying  a 
small  portion  thereof,  was  fraudulently  induced  to  execute 
a  deed  of  the  entire  tract  to  the  defendant,  it  was  held  that 
plaintiff  could  not  maintain  a  suit  for  the  cancellation  of 
the  deed,  since  it  was  between  third  parties  and  deprived 
plaintiff  of  no  right.'  So,  where  one  pays  a  sum  of  money 
and  takes  an  option,  in  the  name  of  a  third  person,  to  enter 
into  a  certain  contract,  the  person  paying  cannot,  on  the  in- 
ability of  the  person  receiving  the  money  to  make  the  con- 
tract, maintain  an  action  of  assumpsit  on  the  theory  of  a 
failure  of  consideration  and  a  rescission,  since  the  third 
person  alone,  in  whose  name  the  option  is  taken,  has  the 
right  to  rescind. °  And  one  not  a  party  to  a  life  insurance 
policy  in  force  cannot  avoid  it  on  the  ground  of  fraud,  nor 
recover  back  the  premiums  paid  thereon,  although  he 
caused  the  policy  to  be  effected  and  paid  the  premiums.^ 
And  so,  where  stockholders  of  a  com.pany  fraudulently  pro- 
cured another  stockholder  to  unite  with  them  in  a  petition 
for  the  dissolution  of  the  company,  so  as  to  enable  them 
to  succeed  to  its  business  after  dissolution,  and  thereafter 
they  organized  a  new  company  to  acquire  and  continue  the 

3  Prusiecke  v.  Ramzinski  (Tex.  Civ.  App.)  81  S.  W.  771. 

*  King  V.  Blennerhassett,  20  Mo.  174. 

~  Hannibal  &  St.  J.  K.  Co.  v.  Norton!,  154  M-o.  142,  55  S.  W.  220. 

6  Buck  V,  Carlisle,  OS  Ala.  VshO,  13  Soutli.  585. 

7  United  States  Life  Ins.  Co.  v.  Wright,  33  Ohio  St.  533. 
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business,  whereby  the  stock  of  such  other  stockholder  be- 
came valueless,  it  was  held  that  the  right  of  action  for  the 
fraud  was  in  the  stockholder  and  not  in  the  company.^ 

In  the  case  of  real  property,  no  one  can  claim  the  right 
to  rescind  or  cancel  a  conveyance  or  contract  except  the 
grantor  or  some  one  who  claims  under  him  or  has  succeed- 
ed to  his  rights. °  For  a  deed  cannot  be  fraudulent  against 
one  who,  is  not  in  position  to  claim  title  against 
the  grantor.^"  Thus,  where  a  lease  provided  that  it  should 
terminate  if  the  lessee  transferred  his  interest  without  the 
consent  of  the  lessor,  and  the  lessee  made  a  deed  of  trust 
conveying  the  leasehold,  the  beneficiary  in  the  deed  of  trust 
was  held  not  entitled  to  foreclose  and  have  the  rents  de- 
voted to  the  payment  of  the  debt  secured,  though  the  lessor 
was  entitled  to  have  it  canceled. ^^  And  so,  where  the  com- 
plainants in  a  bill  sought  to  have  certain  conveyances  set 
aside,  and  they  claimed  as  purchasers  at  a  sale  on  execution, 
and  it  appeared  that,  when  the  judgment  was  rendered,  the 
judgment  debtor  had  no  title  to  the  land,  either  legal  or 
equitable,  the  bill  was  dismissed. ^^  But  it  is  held  that 
where  a  deed  to  land  is  procured  from  the  owner  by  fraud, 
and  he  thereafter  conveys  the  same  land  to  another  grantee, 
such  second  grantee  can  maintain  a  bill  to  set  aside  the 
first  deed,^^  at  least  if  he  had  a  prior  equitable  right  in  the 
subject  of  the  grant.^*  And  a  deed  executed  by  an  insane 
person  may  be  set  aside  at  the  instance  of  the  grantee  in  a 
subsequent  deed  executed  after  the  grantor's  restoration  to 
sanity.^'* 


8  Vogt  V.  Vogt,  119  App.  Div.  518,  104  N.  T.  Supp.  164. 

9  Shea  V.  Campbell,  71  Misc.  Rep.  222,  128  N.  T.  Supp.  508 ;  Love 
V.  Belk,  36  N.  C.  163;  People's  Bank  v.  Cage,  40  La.  Ann.  138,  3 
South.  721. 

10  Herron  v.  Allen,  32  S.  D.  301,  143  N.  W.  283,  47  L.  K.  A.  (N.  S.) 
1048 ;    Lund  v.  Thackery,  IS  S.  D.  113,  99  N.  W.  856. 

11  Gunning  v.  Sorg,  214  111.  616,  73  N.  B.  870. 

12  McDowell  V.  Shields,  12  Mo.  441. 

13  Prince  v.  Du  Puy,  163.111.  417,  45  N.  E.  298;  Studabaker  v, 
Faylor,  170  Ind.  498,  83  N.  E.  747,  127  Am.  St  Rep.  397.  But  see 
Gray  v.  Ulrich,  8  Kan.  112. 

1  i  Weissenfels  v.  Cable,  208  Mo.  515,  106  S.  W.  1028. 

15  Clay  V.  Hammond,  199  111.  370,  65  N.  B,  352,  93  Am.  St.  Rep.  146. 
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Ordinarily,  when  a  person  who  has  been  deceived  or  de- 
frauded has  parted  with  his  interest  in  the  subject-matter,  it 
is  his  successor  in  interest,  and  not  he,  who  has  the  right 
to  rescind  the  transaction.^*  But  where  a  person  has  been 
fraudulently  induced  to  purchase  property,  either  real  or 
personal,  paying  the  entire  consideration  therefor,  he  is  not 
deprived  of  his  right  to  rescind  the  purchase  by  the  fact 
that  he  took  title  to  the  property  in  the  name  of  his  wife,  or 
bestowed  it  on  her  as  a  gift,  or  had  it  transferred  to  other 
members  of  his  family. '^^  In  effect,  however  clouded  the 
transaction  may  be,  the  right  of  rescission  will  be  found 
vested  in  the  person  who  has  really  suffered  injury  from  the 
fraud  or  other  cause  of  rescission.  On  this  ground,  a  con- 
tract for  the  purchase  of  land  made  with  the  holder  of  the 
legal  title,  in  violation  of  his  duty  as  trustee  for  the  owner 
of  an  equitable  interest  therein,  will  be  canceled  at  the  suit 
of  the  latter,  at  least  if  the  purchaser  had  knowledge  of 
his  interest.^*  And  for  this  reason  also,  an  equitable  ac- 
tion for  rescission  may  be  maintained  by  an  undisclosed 
principal  in  the  transaction  complained  of  as  fraudulent,^ ° 
and  by  the  guardian  of  an  insane  person,^"  and  by  the  own- 
er of  an  estate  in  remainder.^^  And  a  person  who  has  con- 
veyed premises  by  warranty  deed  may  maintain  an  action 
to  cancel  a  mortgage  thereon,  claimed  to  have  been  exe- 
cuted by  him.^^  Finally,  the  right  of  an  o\vner  to  procure 
the  setting  aside  of  a  conveyance  obtained  by  fraud,  undue 
influence,  or  other  improper  means,  so  far  as  the  jurisdiction 
and  authority  of  a  court  of  equity  are  concerned,  is  not  af- 
fected by  the  fact  that  he  is  out  of  possession. ^^ 


1 6  Bellalr  v.  Wool,  35  Midi.  440 ;  Waterbury  v.  Andrews,  67  Mich. 
281,  34  N.  W.  575. 
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App.  Dlv.  364,  142  N.  Y.  Supp.  261. 

18  Jones  V.  Byrne  (G.  C.)  149  Fed.  457. 

19  Wlielpley  v.  Ross,  25  App.  D.  C.  207. 

2  0  Peck  V.  Vinson,  124  Ind.  121,  24  N.  E.  726. 
21  Borders  v.  Hodges,  154  111.  49S,  39  N.  E.  597. 
2  2  Cliamblin  v.  Slichter,  12  Minn.  276  (Gil.  181).     And  see  Kersten 
V.  Coleman,  50  Mont.  S2,  144  Pac.  1002. 

23  Shipman  v.  Furniss,   69  Ala.   555,   44  Am.   Rep.  52S ;    Ryall  v. 
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§  550.  Creditors. — Where  a  person  has  been  induced  to 
part  with  his  property  by  means  of  fraud  or  duress,  or 
under  other  circumstances  which  would  give  him  the  right 
to  rescind  the  transaction  and  reclaim  the  property,  such 
right  of  rescission  cannot  be  claimed  by  one  of  his  general 
creditors,  merely  because  the  restoration  of  the  property 
would  place  him  in  better  position  to  collect  his  debt,  for 
the  creditor  is  not  in  privity  with  his  debtor  in  respect  to 
the  latter's  property,  and  besides,  a  party  defrauded  has  the 
option,  if  he  chooses,  to  waive  the  fraud  and  let  the  bargain 
stand,  and  he  cannot  be  deprived  of  this  privilege  by  a  third 
person.^*  It  seems,  however,  that  this  rule  should  not  be 
held  applicable  in  the  case  of  a  mortgagee  seeking  the  can- 
cellation of  a  deed  of  the  property  or  another  mortgage 
upon  it,  in  view  of  his  direct  interest  in  the  subject-mat- 
ter,^^ and  the  rule  has  also  been  relaxed  in  the  case  of  a 
judgment  creditor.^"  But  where  a  mortgage  given  for 
part  of  the  purchase  money  of  land  is  void  on  account  of  de- 
fective execution,  the  assignee  thereof  does  not  acquire,  by 
virtue  of  the  assignment,  any  such  interest  in  the  mort- 
gaged property  as  to  entitle  him,  in  a  proceeding  to  fore- 
close, to  a  decree  rescinding  the  contract  of  sale  and  setting 
aside  the  deed  of  conveyance,  and  restoring  the  parties  to 
their  original  condition,  even  if  it  be  conceded  that  the 
mortgagee  had  such  right.^'^  And  so,  in  a  suit  to  adjust  the 
equities,  the  holder  of  a  prior  vendor's  lien  cannot  question 
the  sufficiency  of  a  deed  by  a  corporation  to  the  person  who 
erected  the  improvements  upon  which  a  mechanic's  lien  is 
claimed,  because  the  corporate  seal  was  not  attached,  where 
the  corporation  itself  does  not  object  to  the  mechanic's  lien 
nor  seek  to  repudiate  its  deed.^^     But  it  has  been  held  that 

Prince,  71  Ala.  66;  Cawood  v.  Howard  (Ky.)  113  S.  W.  109;  Beedle 
V.  Mead,  81  Mo.  297. 
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the  cancellation  of  a  mortgage  belonging  to  an  insurance 
company,  done  without  consideration,  and  under  a  resolu- 
tion of  the  directors  the  passage  of  which  was  obtained  by 
the  president  for  his  own  benefit,  may  be  set  aside  at  the 
suit  of  the  assignee  in  bankruptcy  of  the  corporation.^^ 

§  551.  Heirs  and  Representatives. — The  heirs  at  law  of 
a  deceased  grantor  may  maintain  a  suit  for  the  setting  aside 
or  cancellation  of  the  conveyance  when  it  was  obtained 
from  the  decedent  by  means  of  fraud,  deceit,  false  represen- 
tations, or  undue  influence,^"  and  also  when  they  are  able 
to  show  that  he  was  insane  or  mentally  incompetent  at  the 
time  of  executing  the  deed,  since  the  old  rule  that  a  grantor 
should  not  be  permitted  to  stultify  himself  in  order  to  avoid 
his  deed  (if  it  still  exists  as  a  rule  of  law)  has  no  applica- 
tion to  his  heirs. ^^  But  where  a  person,  in  the  free  exercise 
of  his  right,  lawfully  disposes  of  his  property,  the  courts 
will  not  interfere  after  his  death  to  set  aside  the  conveyance 
at  the  instance  of  his  disappointed  heirs, ^^  and  a  conveyance 
from  husband  to  wife  cannot  be  set  aside  at  the  suit  of  an 
heir  for  want  of  consideration,^'  nor  will  the  heirs  succeed 
in  a  suit  to  vacate  a  conveyance  which  their  ancestor  made 
with  a  fraudulent  purpose.'*  Moreover,  only  those  persons 
can  maintain  an  action  for  this  purpose  who  will  be  entitled 
to  the  property  or  to  a  share  in  it  when  the  rescission  is  ef- 


29  Alexander  v.  Berney,  28  N.  J.  Eq.  90. 

30Kickman  v.  Meier,  213  111.  507,  72  N.  B.  1121;  Churchill  v. 
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Groesbeek,  49  Or.  113,  88  Pac.  870;  Houston  v.  Greiner,  73  Or.  304, 
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fected  and  the  property  restored  to  the  estate  of  the  de- 
ceased grantor.  Thus,  an  heir  cannot  sue  to  set  aside  a 
deed  of  his  ancestor  where,  if  the  deed  were  vacated,  the 
property  would  revert  to  the  widow,^''  nor  can  such  an  ac- 
tion be  maintained  by  an  heir  who  has  already  conveyed 
away  his  interest  in  the  estate.'"  And  where  the  decedent 
leaves  a  will,  the  validity  of  which  has  been  attacked  in  the 
probate  court,  where  an  issue  upon  its  probate  is  pending,  a 
person  who  would  take  as  heir  of  the  decedent  if  the  latter 
died  intestate,  but  who  would  take  nothing  under  the  will, 
cannot  sue  to  cancel  a  deed  of  the  decedent's  property  until 
he  has  succeeded  in  his  suit  to  have  the  will  set  aside  or 
to  have  probate  refused.''  And  the  deed  of  a  man  still 
living  cannot  be  canceled  (for  instance,  on  the  ground  of 
his  want  of  mental  capacity)  at  the  suit  of  one  whose  only 
interest  is  that  he  would  inherit  as  heir  at  law  of  the  grantor 
in  case  the  latter  should  die  and  leave  no  will.''  But  a  par- 
ty entitled  to  an  estate  expectant  on  the  death  of  another, 
and  being  sui  juris,  may  assign  such  expectancy  by  deed, 
and  if  he  has  grounds  to  rescind  his  deed,  he  may  sue  for 
its  rescission  at  any  time  after  making  it,  notwithstanding 
that  his  right  of  enjoyment  is  suspended.'"  Few  cases 
have  been  found  in  which  the  heirs  of  a  purchaser  or  ven- 
dee have  sought  to  rescind  the  purchase.  But  it  has  been 
held  that  the  purchaser  of  real  estate,  claimed  to  have  been 
sold  to  him  on  the  strength  of  false  representations,  must 
elect  to  rescind  the  contract  in  his  lifetime,  and  doubt  has 
been  expressed  as  to  whether  his  grantees,  after  his  death, 
could  reconvey  the  property  so  as  to  effect  a  rescission.*" 

§  552.     Parties    Jointly    Interested. — Persons    who    are 
jointly  interested  in  a  contract,  conveyance,  or  other  trans- 
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action,  and  who  have  legally  sufficient  grounds  for  rescind- 
ing or  vacating  it,  may  join  in  a  notice  and  demand  for  re- 
scission and  in  a  bill  or  action  to  obtain  the  relief  to  which 
they  are  entitled. ^"^  But  where  several  persons  are  arrayed 
on  the  same  side  of  a  transaction — as  joint  contractors, 
joint  purchasers,  or  joint  vendors — it  is  a  general  rule  that 
one  of  them  alone  cannot  repudiate  or  terminate  the  con- 
tract, or  obtain  its  rescission,  without  the  consent  or  against 
the  objection  of  the  others. ^^  Thus,  one  joint  and  several 
obligor  cannot  rescind  an  agreement  whereby  both  are  dis- 
charged from  liability  on  the  obligation,  and  thereby  bind 
his  co-obligor,  if  the  latter  does  not  consent  to  the  rescis- 
sion.*^ So,  one  of  a  number  of  persons  accepting  a  written 
proposition  cannot,  by  erasing  his  name  without  the  con- 
sent of  the  others,  relieve  himself  from  liability  upon  such 
contract  or  acceptance.**  But  this  rule  has  apparently  been 
modified  by  statute  in  some  of  the  states,  where  it  is  provid- 
ed that  a  party  to  a  contract  may  rescind  it  "if  the  consent 
of  the  party  rescinding,  or  of  any  party  jointly  contracting 
with  him,  was  given  by  mistake,  or  obtained  by  duress, 
menace,  fraud,  or  undue  influence,  exercised  by  or  with  the 
connivance  of  the  party  as  to  whom  he  rescinds,  or  of  any 
other  party  to  the  contract  jointly  interested  with  such 
party."  *^  And  there  are  also  a  few  decisions  which  appear 
to  be  incompatible  with  the  rule  as  above  stated.  Thus, 
in  one  case  it  was  ruled  that  the  court  may  adjudge  that  a 
joint  conveyance  of  two  persons  each  owning  an  undivided 
interest  in  the  land  is  invalid  as  to  one  of  them,  because  of 
fraud,  undue  influence,  or  other  cause,  but  valid  as  to  the 
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44  Burton  v.  Shotwell,  13  Bush  (Ky.)  271. 

4B  Civ.  Code  Cal.,  §  1089 ;  Rev.  Civ.  Code  Mont.,  §  5063 ;  Rev.  Civ. 
Code  N.  Dak.,  §  5378 ;  Rev.  Civ.  Code  S.  Dak.,  §  1283 ;  Rev.  Laws 
Okl.  1910,  §  084. 
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other.*"  In  another  case,  it  is  said  that  any  one  of  several 
purchasers  of  land  by  the  same  deed,  though  in  unequal 
proportions,  who  have  given  their  several  notes  for  each 
one's  share  of  the  purchase  money,  secured  by  a  joint  mort- 
gage of  the  tract,  may,  without  the  concurrence  of  the  oth- 
ers, by  bill  in  equity,  set  aside  the  mortgage  as  to  himself,  if 
the  purchase  was  induced  by  the  fraudulent  representa- 
tions of  the  grantor,  although  he  could  not,  by  reason  of  the 
relation  between  himself  and  the  other  purchasers,  prose- 
cute suits  in  their  names,  and  without  their  consent,  to  re- 
scind the  sale  as  to  them.*''  In  another  case,  where  several 
parties  entered  into  an  executory  contract  with  another, 
and,  before  the  commencement  of  its  performance  by  the 
latter,  repudiated  it  and  so  informed  the  latter,  it  was  held 
that  he  could  not  complete  the  contract  and  recover  there- 
on, although  some  of  the  parties  assented  to  its  perform- 
ance, as  the  assent  of  some  to  the  completion  of  the  contract 
would  not  bind  those  who  had  repudiated  it.*' 

§  553.  Party  in  Default  Cannot  Rescind. — The  right  to 
rescind  a  contract  on  the  ground  of  failure  of  perform- 
ance by  the  other  party,  delay  in  performance,  want  or  fail- 
ure of  title,  insufficient  or  incomplete  performance,  breach 
of  conditions  or  of  warranties,  or  for  other  such  causes, 
cannot  be  claimed  by  a  party  who  is  himself  in  default  in 
the  performance  of  any  of  the  obligations  imposed  upon 
him  by  the  contract.*'     Where  a  complainant,  seeking  the 

48  Shepherd  v.  Turner,  29  Ky.  Law  Hep.  1241,  97  S.  "W.  41. 

*7  Moulton  V.  Lowe,  32  Me.  466. 

*8  Chicago  Bldg.  &  Mfg.  Co.  v.  Barry  (Tenn.  Gh.  App.)  52  S.  W.  451. 

*9  Hull  V.  Pitrat  (C.  C.)  45  Fed.  94;  Fountain  v.  Semltropic  Land 
&  Water  Co.,  99  Cal.  677,  .34  Pac.  497 ;  Falrchild-Gilmore-Wilton  Co. 
V.  Southern  Refining  Co.,  158  Cal.  264,  110  Pac.  951 ;  State  t.  Mc- 
Cauley,  15  Cal.  429;  Salmon  v.  Hoffman,  2  Cal.  138,  56  Am.  Dec. 
322;  Griffin  v.  Griffin,  163  111.  216,  45  N.  E.  241;  Wallace  v.  Mc- 
Laughlui,  57  111.  53 ;  Newcomb  v.  Ogden  Flow  Co.,  120  Iowa,  570, 
95  N.  W.  174 ;  Provident  Loan  Trust  Co.  v.  Mcintosh,  68  Kan.  452, 
75  Pac.  498,  1  Ann.  Cas.  906;  Rowland  v.  Garman,  1  J.  J.  Marsh. 
(Ky.)  76,  19  Am.  Dec.  54;  Ogden  t.  Walker's  Heirs,  6  Dana  (Ky.) 
420 ;  Mackoy  v.  Holton,  8  La.  Ann.  48 ;  Mason  v.  Edward  Thomp- 
son Co.,  94  Minn.  472,  103  N.  W.  507 ;  Norris  v.  Letchworth,  167  Mo. 
App.  553,  152  S.  W.  421 ;  Te  Poel  v.  Shutt,  57  Neb.  592,  78  N.  W. 
288;    Gardner  v.  The  Eoycrofters,   197  N.  Y.  511,  90  N.   B.   1158; 
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rescission  of  a  contract,  has  not  done  all  that  he  stipulated 
to  do,  or  has  not  placed  himself  in  a  situation  to  be  ready 
to  do  so,  upon  compliance  of  the  other  party,  the  court  will 
not  interpose  in  his  behalf.^"  Thus,  a  vendor  who  is  in  de- 
fault for  failing  to  furnish  a  good  title  may  not  terminate 
the  rights  of  the  purchaser,''^  and  a  seller  of  personalty  who 
is  in  default  in  respect  to  making  deliveries  of  the  goods 
cannot  rescind  on  account  of  the  failure  of  the  purchaser 
to  make  payments  as  agreed. °^  So,  where  a  contract  to 
convey  land  bound  the  purchaser  to  pay  interest  on  defer- 
red payments  after  a  certain  date,  and  also  bound  the  ven- 
dor to  pay  a  specified  rent  for  a  portion  of  the  land,  it  was 
held  that  the  vendor,  not  having  paid  such  rent,  was  not  enti- 
tled to  a  cancellation  of  the  contract  because  of  the  failure  of 
the  vendee  to  pay  interest  installments.^'  And  conversely, 
a  purchaser  of  land  who  is  in  default  in  his  payments  can- 
not claim  a  rescission  of  the  contract  for  the  vendor's  fail- 
ure to  make  a  good  title. ^*  Even  if  the  vendor  of  land  by 
his  own  act  has  put  it  out  of  his  power  to  comply  with  the 
contract,  or  has  been  guilty  of  such  a  breach  of  it  that  he 
could  not  enforce  it,  the  purchaser  cannot  rescind  if  he  was 
first  in  default. °^  And  so  the  right  to  annul  a  building  con- 
tract for  nonperformance  of  its  terms  by  the  contractor  is 
lost  where  the  employer  is  in  default  by  failure  to  estimate 
and  pay  for  work  done  and  materials  furnished  by  the  con- 
tractor.^^ 


Hopkins  v.  ShuU,  2  Ohio  Dec.  272 ;  Piper  v.  Slonel<er,  2  Grant,  Cais. 
(Pa.)  113 ;  Clay  v.  Hart,  49  Tex.  43.3 ;  McCanipbell  v.  Durst,  15  Tex. 
Civ.  App.  522,  40  S.  W.  315 ;  Reddisli  v.  Smith,  10  Wasli.  178,  38  Pac. 
1003,  45  Am.  St.  Rep.  781 ;  Tilewett  v.  McRae,  88  Wis.  280,  60  N.  W. 
2.j8. 

CO  Hester  v.  Hooker,  7  Smedes  &  M.  (Miss.)  768. 

61  Price  V.  Immel,  48  Colo.  163,  109  Pac.  941. 

6  2  Norwood  Paper  Co.  v.  Columbia  Paper  Pag  Co.,  185  Fed.  454, 
107  C.  0.  A.  524;  Central  Lumber  Co.  v.  Arkansas  Valley  Lumber 
Co.,  86  Kan.  131,  119  Pac.  321. 

6  3  Worn  We  V.  Wilbur,  3  Cal.  App.  535,  86  Pac.  916. 

eiPobeim  v.  Meyers,  9  Cal.  App.  31,  98  Pac.  65;  Williamson  v. 
Davey,  52  Tex.  Civ.  App.  353,  114  S.  W.  195. 

6  5  Aikman  v.  Murphy,  122  Cal.  xviii,  55  Pac.  1099;  Same  v.  San- 
bom  (Cal.)  52  Pac.  729. 

6  6  O'Connor  v.  Henderson  Bridge  Co.,  95  Ky.  633,  27  S.  W.  251,  983. 
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But  this  rule  does  not  apply  where  the  default  of  the 
party  seeking  rescission  was  excusable,  was  induced  or 
brought  about  by  the  other  party,  or  was  condoned  by 
him/^  Thus,  the  vendees  under  a  contract  to  purchase,  re- 
quiring monthly  payments,  which  they  had  been  induced 
to  execute  by  the  fraud  of  the  vendor,  were  held  not  pre- 
cluded from  rescinding  because  of  an  arrearage  in  payments 
while  they  were  waiting  for  a  promised  abstract  of  title  or 
because  of  negotiations  for  a  new  contract  which  were 
never  completed.^*  So,  the  fact  of  there  being  a  mortgage 
on  land  which  parents  conveyed  by  warranty  deed  to  their 
son,  in  consideration  of  his  agreement  to  support  them, 
is  not  such  a  default  as  will  prevent  the  grantors  from  re- 
scinding for  nonfulfillment,  where  the  son  knew  of  the 
mortgage,  and  accepted  subject  to  it  and  made  payments  on 
it.^°  And  though  a  vendor  of  land  has  not  literally  com- 
plied with  his  contract,  still  if  he  has  substantially  complied 
he  may  have  a  decree  in  equity  for  the  rescission  of  the  con- 
tract."" But  generally,  where  both  the  parties  to  an  exec- 
utory contract  have  failed  to  perform  any  of  the  stipulations 
of  the  contract,  neither  party  can  make  the  mere  fact  of 
nonperformance  ground  for  the  interposition  of  a  court  of 
equity  to  declare  the  contract  null  and  void."^ 

§  554.  Party  Cannot  Take  Advantage  of  His  Own  Neg- 
lect or  Default. — One  cannot  impeach  a  contract  for  his 
own  neglect  of  duty,  and  where  a  contract  provides  that, 
if  one  party  fails  to  perform  his  covenants,  the  contract 
shall  be  void,  the  party  in  fault  cannot  repudiate  the  con- 
tract on  that  ground  and  so  profit  by  his  own  wrong."^ 
Thus,    the    purchaser    of    land    upon    condition     cannot 

"Wilkinson  v.  Blount  Mfg.  Co.,  169  Mass.  374,  47  N.  El.  1020; 
Kuehl  V.  Scott,  66  Wash.  31S,  119  Pac.  742. 

5  8  Allen  V.  Talbot,  170  Mich.  664,  137  N.  W.  97. 

5  9  McClelland  v.  McClelland,  176  111.  83,  51  N.  E.  559. 

6  0  Bees  V.  Smith,  1  Ohio,  124,  13  Am.  Dec.  599. 

61  Missouri  River,  E^  S.  &  G.  B.  Co.  v.  Miami  County  Com'rs,  12 
Kan.  482.  But  see  Crowe  v.  Oscar  Bamett  Foundry  Co.  (D.  C.)  213 
Fed.  864;  Oscar  Bamett  Foundry  Co.  v.  Crowe,  219  Fed.  450,  135 
C.  C.  A.  162. 

6  2  Villere  v.  Armstrong,  4  Mart.  N.  S.  (La.)  21;  Beaty  v.  Harkey, 
2  Smedes  &  M.  (Miss.)  563 ;   Hard  v.  Seeley,  47  Barb.  (N.  X.)  428. 
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take  advantage  of  a  breach  of  the  condition  by  himself 
to  avoid  the  purchase."^  The  vendee  under  a  contract  for 
the  purchase  of  real  property  cannot,  by  his  own  failure  to 
make  a  payment,  take  advantage  of  a  condition  in  the  con- 
tract that  the  sale  shall  be  void  if  payment  is  not  made  at  a 
specified  time,  for  such  condition  is  for  the  benefit  of  the 
vendor  only,  and  the  purchaser  cannot  be  allowed  to  make 
his  own  default  a  reason  for  throwing  back  the  land  on  the 
vendor."*  So,  a  purchaser  cannot  complain  of  a  disturb- 
ance resulting  from  his  own  violation  of  his  contract  and 
neglect  in  defending  his  rights  to  the  vendor's  prejudice. "^^ 
Moreover,  he  who  comes  into  equity  must  come  with  clean 
hands,  and  must  be  free  from  all  taint  of  fraud  or  mala  fides. 
For  this  reason,  in  the  case  of  an  executory  contract,  equity 
will  not  assist  a  party  who  has  induced  the  other  party  to  act 
by  misrepresentation  of  the  facts,  even  though  innocently 
made.®"  Nor  will  equity  interfere  to  cancel  a  deed  made  by 
a  debtor  transferring  his  property  for  the  purpose  of  de- 
frauding his  creditors  in  an  action  against  the  grantee  in 
the  deed."'  And  in  a  recent  case,  a  buyer  of  jewelry,  who 
was  to  receive  a  showcase  in  consideration  of  his  purchase, 
and  who  concealed  from  the  seller  his  knowledge  that  the 
showcase  had  been  delivered  within  a  short  distance  from 
his  place  of  business,  was  held,  by  reason  of  his  bad  faith, 
not  entitled  to  rescind  the  contract  for  the  faihire  to  deliv- 
er the  showcase  at  the  right  place.'''  Gross  negligence, 
though  not  akin  to  fraud,  is  also  regarded  with  great  dis- 


ss Mundine  v.  Creusliaw,  3  Stew.  (Ala.)  87;  Vickers  v.  Electrozone 
Commercial  Ck).,  67  N.  J.  Law,  (JC.j,  .52  Atl.  4(;.7. 

oi  Loud  V.  Pomona  Land  &  Water  Co.,  l'y■^  U.  S.  564,  14  Sup.  Ct. 
OlIS,  .38  L.  Ed.  822;  Rourke  v.  i[cLaugblin,  38  Cal.  196;  Hamilton 
V.  England,  95  Ga.  C93,  i!2  S.  B.  007;  Clark  v.  0'lx)uglilin,  Morris 
(Iowa)  375 ;  Barbour's  Ex'rs  v.  Brookie,  3  J.  J.  Marsh.  (Ky.)  511 ; 
Dana  t.  St.  Paul  Inv.  Co.,  42  Minn.  194,  44  N.  W.  55 ;  De  Jianne  v. 
Citizens'  Protective  Ass'n,  79  N.  J.  Law,  107,  74  Atl.  443 ;  Caruthers 
V.  JIcBurney,  3  Sneed  (Tenn.)  590;  Holms  v.  Johnston,  12  Heisk. 
(Tenn.)  1.55 ;    Foster  v.  Lowe,  131  Wis.  .54.  110  N.  W.  829. 

6  5  Marriman  v.  Kemper,  9  Rob.  (La.)  68. 

66  Matthey  v.  Wood,  12  Bush  (Ky.)  20:',. 

6  7  Bowers  v.  Cottrell,  15  Idaho,  221,  9G  Pac.  936. 

6  8  Continental  Jewelry  Co.  v.  Braddock,  103  Miss.  248,  60  South. 
212. 
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favor  by  courts  of  equity  when  the  blamable  party  seeks 
their  aid.  Thus,  the  fact  that  a  vendee  may  sustain  loss  by 
reason  of  the  insolvency  of  the  vendor  is  no  ground  for  re- 
lief in  a  court  of  equity,  in  a  case  where  the  vendee  has  sub- 
jected himself  to  such  loss  by  his  own  culpable  laches  or 
positive  infidelity  to  his  contract.*'  And  where  a  party  had 
sold  land  and  executed  a  bond  for  a  deed,  had  received  a 
portion  of  the  purchase  money  and  taken  notes  for  the 
balance,  and  had  placed  the  purchaser  in  possession,  it  was 
held  that  he  could  not  ask  for  a  rescission  of  the  contract 
after  having  negligently  allowed  the  notes  to  be  outlawed.'" 

§  555.  Pcirties  in  Pari  Delicto. — Where  the  parties  to  a 
contract  which  is  illegal,  immoral,  or  contrary  to  public 
policy  are  equally  participants  in  the  wrongful  purpose  or 
wrongful  act  which  makes  it  invalid,  and  equally  at  fault, 
equity  will  not  accord  to  either  of  them  relief  by  rescission 
or  cancellation,  but  will  leave  them  where  they  stand,  or 
remit  them  to  such  remedies  as  the  law  may  be  able  to 
afford  them.''^  And  the  same  rule  applies  to  a  contract 
which  is  in  violation  of  a  statute.  Equity  will  not  assist  a 
plaintiff  to  obtain  a  rescission  whose  cause  of  action  arises 
out  of  the  transgression  or  inequitable  evasion  of  a  positive 
law.'^  Nor  will  relief  be  granted  to  a  complainant  whose 
contract  (as  both  parties  well  know)  amounts  to  a  breach 
of  trust  towards  a  third  person,  to  whom  he  occupies  a 
fiduciary  relationship.'^  And  for  the  same  reason,  whatever 
grounds  for  rescission  a  complainant  may  allege,  relief  will 
be  denied  to  him  where  it  appears  that  the  contract  or  con- 
veyance in  question  was  intended  to  effect  a  fraud  upon 
the  rights  of  others,  and  that  the  complainant  participated 


6  9  Durham  v.  Roberts,  33  Ga.  Supp.  123. 

7  0  Thornburgh  v.  Cole,  27  Kan.  490. 

'  71  Brackenrldge  v.  Dawson,  7  Ind.  383;  Village  of  Cedar  Springs 
V.  Schlieb,  81  Mich.  405,  45  N.  W.  994,  8  L.  B.  A.  851 ;  Lake  v.  Lake, 
136  App.  Div.  47,  119  N.  Y.  Supp.  686 ;  Johnson  v.  Byler,  38  Tex. 
606 ;   Helsley  v.  Fultz,  76  Va.  671.    And  see,  supra,  §  313. 

7  2  Perry  v.  Calvert,  22  ?.Io.  361;  Barnum  v.  Bamum,  177  Mo.  App. 
68,  164  S.  W.  129.  And  see,  supra,  §  318.  But  compare  Blossom  v. 
Van  Amringe,  <:;2  N.  C.  133. 

7  3  aark  V.  Buffalo  Hump  Min.  Co.,  122  Fed.  243,  58  C.  C.  A.  607. 
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in  the  fraudulent  purpose  or  conspired  with  the  other  par- 
ty to  carry  it  into  effect/*  For  instance,  in  a  case  in  Con- 
necticut, it  appeared  that  a  man  made  an  agreement  with  a 
woman,  to  whom  he  was  engaged  to  be  married,  whereby, 
in  consideration  of  a  certain  sum,  she  was  to  release  her 
dower  right  in  his  estate.  This  agreement  was  made  with 
the  understanding  that  it  was  to  be  shown  by  him  to  his 
children,  who  were  endeavoring  to  prevent  the  marriage, 
in  order  to  induce  them  to  cease  their  opposition,  and  that 
it  was  then  to  be  destroyed.  He  showed  it  to  them,  and  it 
accomplished  its  purpose,  but,  instead  of  destroying  it,  he 
delivered  it  to  his  son-in-law,  in  whose  possession  it  was 
found  after  his  death.  It  was  held  that  the  woman  having 
been  a  party  to  the  fraud  practised  on  her  husband's  chil- 
dren, she  could  not  maintain  an  action  to  cancel  the  contract 
as  having  been  obtained  by  fraud. ^^  So,  the  maker  of  a 
note  executed  in  pursuance  of  a  fraudulent  combination  be- 
tween himself  and  the  payee  to  pretend  that  it  was  given  for 
an  actual  sale  of  patent-right  territory,  in  order  to  induce 
a  third  person  to  buy  a  right  for  other  territory,  cannot 
have  the  note  canceled. "*  Nor  will  equity  grant  relief  where 
one  of  two  parties  to  a  fraudulent  scheme  to  prevent  bid- 
ding at  a  foreclosure  sale  violates  his  agreement  with  the 
other  party. '^  But  where  a  company,  for  the  purpose  of 
selling  its  town  lots,  has  made  promises  of  certain  improve- 
ments, which  appear  to  have  been  one  of  the  inducements 
to  the  purchase,  and  which  have  never  been  performed,  the 
mere  fact  that  a  purchaser  was  also  a  stockholder  or  mem- 
ber of  the  company  will  not  prevent  him  from  maintaining 
a  suit  for  the  cancellation  of  his  contract  of  purchase.''* 

7  4  King  V.  Lambom,  186  Fed.  21,  108  C.  C.  A.  123;  Fitzgerald  v. 
Forrlstal,  48  111.  22S ;  Wilson  v.  Watts,  9  Md.  330;  Barnes  v.  Brown, 
32  MJcli.  146;  Landls  v.  Landis,  41  N.  J.  Eq.  110,  2  Atl.  G20 ;  Jot- 
fries  T.  Southwest  Virginia  Imp.  Co.,  88  Va.  SU2,  14  S.  E.  661;  Maur- 
ice V.  Devol,  23  W.  Va.  217. 

7  6  Barnes  v.  Starr,  64  Conn.  136,  28  Atl.  980. 

76  Ovorshiner  v.  Wisebart,  59  Iiid.  135. 

77  Corrothers  v.  Harris,  23  AA'.  Va.  177. 

7  8  Donelson  v.  Weakley,  3  Yerg.  (Tenn.)  178. 


1311  PERSONS  ENTITLED  TO   RESCIND  §   556 

§  556.  Same;  Defrauding  Creditors. — A  conveyance  of 
real  estate  or  transfer  of  chattels,  made  and  received  for  the 
purpose  of  defrauding  the  creditors  of  the  grantor,  is  nev- 
ertheless good  between  the  parties,  and  equity  will  not 
relieve  the  fraudulent  grantor  by  rescinding  or  cancelling 
the  transaction  or  ordering  a  reconveyance,  though  he  may 
have  grounds  for  such  relief  which  would  have  been  avail- 
able but  for  his  fraud,'"  as,  for  instance,  that  it  was  without 
consideration,  that  it  was  intended  as  a  mortgage,  or  that 
the  instrument  was  recorded  without  his  consent.  And 
so,  a  secret  transfer  of  land  by  a  debtor  to  a  creditor,  by  a 
deed  absolute  on  its  face,  to  secure  such  creditor  and  certain 
other  preferred  creditors,  though  fraudulent  and  void  as  to 
general  creditors,  is  binding  on  the  parties,  and  equity  will 
not  interfere  to  relieve  either  of  them.'"  Nor  will  equity 
aid  either  of  two  litigants,  though  the  title  of  one  rests  on 
a  forgery,  and  that  of  the  other  on  an  authentic  conveyance 
actually  executed  by  the  true  owner  for  a  valuable  consid- 
eration, if  it  appears  that  both  parties  have  been  engaged  in 
a  systematic  effort  to  defraud  the  owner  of  his  property, 
and  that  the  authentic  conveyance  was  procured  by  fraudu- 
lent representations.'^  But  these  rules  are  subject  to  cer- 
tain exceptions  and  modifications.  A  conveyance  of  prop- 
erty to,  and  at  the  solicitation  of,  one  occupying  a  fiduciary 
relation  to  the  grantor  may  be  set  aside  as  against  public 
policy,  although  both  parties  may  have  been  in  pari  delicto, 
intending  to  defraud  the  grantor's  creditors.'^  So,  where  a 
wife  has  been  induced  by  false  representations  made  by  her 
husband  as  to  her  liability  for  a  debt,  to  transfer  to  him 
gratuitously  certain  property,  the  fact  that  she  consented 

TsLawton  v.  Gordon,  34  Cal.  36,  91  Am.  Dec.  670;  Ybarra  v. 
Lorenzana,  53  Cal.  197 ;  Gait  v.  Jackson,  9  Ga.  151 ;  Springer  v. 
Droscli,  32  Ind.  486,  2  Am.  Eep.  356 ;  Brown  v.  EelUy,  72  Md.  489, 
20  Atl.  239;  Cushwa  v.  Cushwa,  5  Md.  44;  Gage  v.  Gage,  36  Mich. 
229;  Ruckman  v.  Euckman,  32  N.  J.  Eq.  259;  Bolt  v.  Rogers,  3 
Paige  (N.  Y.)  154 ;  Jones  t.  Gorman,  42  N.  O.  21 ;  Jacobi  v.  Schloss, 
7  Cold.  (Tenn.)  385;  McClenny  v.  Floyd,  10  Tex.  159;  McLane  v. 
Johnson,  43  Vt.  48. 

8  0  Noble  V.  Noble,  26  Ark.  317. 

81  Dunning  v.  Bathrick,  41  111.  425. 

8  2  O'Conner  v.  Ward,  60  Miss.  1025. 
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to  the  transfer  with  the  understanding  and  belief  that  it 
would  tend  to  hinder  and  delay  the  creditor  and  save  the 
property  constitutes  no  defense  to  an  action  to  set  aside  the 
transfer.*^  Again,  relief  will  not  be  denied  because  the 
grantor  executed  the  deed  with  intent  to  defraud  his  credi- 
tors, when  in  fact  there  were  no  creditors  and  no  one  was  or 
could  have  been  injured  by  the  transfer.'**  And  where  land 
was  conveyed  for  the  purpose  of  defrauding  creditors,  and 
by  mistake  of  the  grantor,  and  the  fraud  of  the  grantee, 
the  former's  homestead  was  included  in  the  deed,  it  was 
held  that,  while  the  grantor  could  not  recover  the  land  in- 
tended to  be  fraudulently  conveyed,  he  was  entitled  to  a 
decree  correcting  the  deed  in  accordance  with  such  inten- 
tion.«^ 

§  557.  Same;  Inequality  of  Turpitude. — To  justify  the 
refusal  of  all  relief  on  the  ground  that  both  the  parties,  com- 
plainant and  defendant,  are  participants  in  a  fraudulent  or 
illegal  transaction,  it  must  not  only  appear  that  they  shared 
in  the  wrongful  purpose  or  wrongful  act,  but  that  the}'  were 
equally  blameworthy  in  doing  so.  For  if  the  complainant 
can  show  that  his  turpitude  was  but  slight  in  comparison 
with  that  of  the  defendant,  he  will  not  be  denied  relief. 
This  is  the  case,  for  instance,  where  a  grant  or  conveyance 
was  intended  to  effect  a  fraud  upon  the  rights  of  some  third 
person  or  of  creditors  generally,  but  would  not  have  been 
made  except  for  fraud  practised  upon  the  grantor  or  false 
representations  made  to  him  by  the  grantee.*'^  And  this 
rule  is  more  especially  applicable  in  cases  where  there  were 
also  circumstances  of  hardship,  imposition,  or  betrayal  of 
trust,  as,  where  the  grantor  was  old,  feeble,  weak-minded, 
or,  on  the  other  hand,  very  young  and  inexperienced,  and 
the  grantee  was  a  near  relative,  or  a  trusted  adviser,  or  any 
person  having  a  predominant  influence  over  the  mind  of  the 
grantor,  so  that  the  transaction  does  not  show  an  intelli- 

83  BoyiT  V.  De  La  MontnRuie,  73  N.  Y.  -lOS,  uo  Am.  Rep.  197. 

84  Collins  V.  Schump,  16  N.  M.  5.-'.7,  120  Tae.  331. 

8  5  (neuiens  v.  Clemens,  28  Wis.  637,  9  Am.  Rep.  520. 

ssLuebke  y.  Salzwedel,  157  Wis.  601,  147  X.  W.  .S31 ;  Bunn  v. 
Stuart,  1S3  Mo.  375,  81  S.  W.  1091 ;  Prewett  v.  Coopwood,  30  Mass. 
369. 
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gent,  deliberate,  and  crafty  purpose  on  the  part  of  the  gran- 
tor to  perpetrate  a  fraud,  but  rather  a  supine  acquiescence 
in  the  fraudulent  schemes  of  another.^^ 

87  Baehr  v.  Wolf,  59  111.  470;  Williams  v.  Collins,  67  Iowa,  413, 
25  N.  W.  682 ;  Harper  v.  Harper,  So  Ky.  160,  3  S.  W.  5,  7  Am.  St. 
Rep.  583 ;  Anderson  v.  Merideth,  82  Ky.  564 ;  Deatly  v.  Murphy, 
3  A.  K.  Marsh.  (Ky.)  472;  Long  v.  Long,  9  Md.  348;  Barnes  v. 
Brown,  32  Mich.  146;  O'Conner  v.  Ward,  60  Miss.  1025;  Poston  T. 
Balch,  69  Mo.  115 ;  Watkins  v.  Jones,  78  Hun,  496,  29  N.  Y.  Supp. 
557 ;  Rozell  v.  Vansyckle,  11  Wash.  79,  39  Pac.  270. 
Black  Resc— 83 
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§  558.     Existence  of  Sufficient  Grounds  for  Rescission. 

A  contract  may  be  rescinded  by  either  of  the  parties  in  pur- 
suance of  an  option  reserved  to  him  for  that  purpose  in  tlie 
contract  itself.^  Also  a  contract  may  at  any  time  be  abro- 
gated or  abandoned,  with  or  without  reasons  for  it,  by  the 
mutual  consent  of  both  or  all  the  parties  concerned  in  it.'' 
And  a  contract  which  is  entirely  null  and  void  may  be  dis- 
regarded by  either  party  without  incurring  any  liability." 
But  except  in  these  cases,  the  first  requisite  to  a  valid  re- 

1  Supra,  §§  512-520.  2  Supra,  §§  521-535. 

3  Och  V.  Missouri,  K.  &  T.  Ry.  Co.,  130  Mo.  27,  31  S.  W.  982,  36 
L.  R.  A.  442. 
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scission  of  a  contract  is  that  there  should  be  some  legally 
sufficient  cause  for  such  a  course,  available  to  the  one  party 
and  against  the  other.  One  who  has  bound  himself  by  a 
contract  cannot  relieve  himself  from  its  obligations,  against 
the  will  of  the  other  party,  uftless  he  is  able  to  impeach  the 
contract  and  claim  a  release  from  it  by  showing  circum- 
stances recognized  at  law  or  in  equity  as  proper  grounds 
for  setting  it  aside.*  Without  the  existence  of  such 
grounds,  a  repudiation  or  attempted  rescission  of  the  con- 
tract is  no  more  than  a  breach  of  it,  and  will  not  preclude 
the  other  party  from  proceeding  with  the  performance  of 
his  part  of  the  contract.^  Thus,  where  a  contract  concern- 
ing land  has  been  recorded,  the  act  of  one  of  the  parties  in 
writing  on  the  margin  of  the  record  a  cancellation  of  the 
contract  is  a  mere  nullity  as  between,  the  parties.'  So, 
where  a  purchaser  enters  into  a  written  contract  for  the 
sale  of  specific  articles  of  personal  property,  and  the  price 
is  agreed  on,  and  the  time  and  place  of  delivery  fixed,  he 
cannot  terminate  the  contract  by  giving  notice  that  he  will 
not  accept  the  goods,  and  the  agreement  is  not  rescinded 
unless  the  seller  accepts  the  buyer's  renunciation  of  it.' 
Sellers  of  goods  may  and  sometimes  do  guard  against  this 
contingency  by  a  clause  in  the  contract  that  the  order  shall 
not  be  subject  to  countermand,  and  where  this  is  done,  even 
the  return  of  the  goods  to  the  hands  of  the  seller  will  not 
relieve  the  purchaser  from  liability  for  the  price,  unless  it  is 
shown  that  the  seller  accepted  them  as  in  pursuance  of  a 

*  Commercial  Register  Co.  v.  Drew,  168  111.  App.  347 ;  Kendall  v. 
Young,  27  111.  App.  174 ;  Wilty  v.  Hightower,  6  Smedes  &  M.  (Miss.) 
345;  Crawford  v.  Robie,  42  N.  h.  1C2 ;  Elmer  v.  Loper,  66  N.  J. 
Law,  50,  48  Atl.  550 ;  Ilaslack  v.  Mayers,  26  N.  J.  Law,  2.S4 ;  Ellis 
V.  Hoskins,  14  Johns.  (N.  Y.)  363 ;  Dunlap  v.  Lewis,  64  Or.  482,  130 
Pac.  973;  Lachmund  v.  Lope  Sing,  54  Or.  106,  102  Pac.  598;  Press 
Pub.  Co.  V.  Reading  News  Agency,  44  Pa.  Super.  Ct.  428;  Whitaker 
V.  WilUs  (Tex.  Civ.  App.)  146  S.  W.  1004;  Isner  v.  Nydegger,  63  W. 
Va.  677,  60  S.  E.  793 ;  J.  W.  Ellison,  Son  &  Co.  v.  Flat  Top  Grocery 
Co.,  69  W.  Va.  380,  71  S.  E.  391,  38  L.  R.  A.  (N.  S.)  539 ;  Shields  v. 
Smith  (Okl.)  151  Pac.  207. 

5  Dowagiac  Mfg.  Co.  v.  Higinbotham,  15  S.  D.  547,  91  N.  W.  330 ; 
Stroock  Plush  Co.  v.  Talcott,  150  App.  Div.  343,  134  N.  Y.  Sripp.  1052. 

«  Harlan  v.  Logansport  Natural  Gas  Co.,  133  Ind.  323,  32  N.  E.  930. 

7  Backes  v.  Black,  5  Neb.  (Unof.)  74,  97  N.  W.  321 ;  Grays  Harbor 
Commercial  Co.  v.  Tumbull-Joice  Lumber  Co.,  163  111.  App.  231. 
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cancellation  of  the  order. "^  And  in  regard  to  all  classes  of 
contracts,  it  must  be  observed  that,  in  the  absence  of  fraud, 
mistake,  duress,  or  some  other  recognized  ground  for  re- 
lief, rescission  of  a  contract  cannot  be  based  upon  a  change 
in  the  circumstances  or  condition  of  the  parties  or  their  sen- 
timents towards  each  other,  or  upon  subsequent  events  or 
developments  which  cause  one  of  the  parties  to  repent  of 
his  bargain.  Thus,  a  conveyance  of  land  in  consideration  of 
the  support  and  maintenance  of  the  grantor  is  not  revocable 
at  his  mere  will,  as  a  testamentary  disposition  of  property 
would  be."  And  a  conveyance  of  property  to  a  relative  of 
the  grantor,  to  hold  in  trust  for  the  grantor's  minor  child, 
will  not  be  set  aside  on  the  ground  of  expediency  because  the 
relations  of  the  grantor  and  grantee  have  become  strained. '^'^ 
And  so,  where  an  administrator  agreed  with  the  heirs  to 
purchase  land  of  the  estate  at  a  fixed  price,  he  is  not  en- 
titled to  be  released  from  his  contract  because  one  of  the 
heirs  has  contested  his  reports  as  administrator,  and  caus- 
ed him  to  incur  heavy  expense  in  the  legal  proceedings.^' 
And  where  there  are  two  distinct  contracts  for  the  purchase 
and  sale  of  the  same  kind  of  property  between  the  same 
parties,  and  the  first  is  broken  by  the  seller,  it  does  not  fol- 
low that  he  will  break  the  second,  and  a  rescission  of  the 
second  contract  by  the  purchaser  on  this  ground  cannot  be 
justified.'^ 

§  559.  Selecting  Ground  for  Rescission ;  Motives  Imma- 
terial.— In  accordance  with  general  principles  of  law,  it 
is  held  that  a  party  who  seeks  the  rescission  of  a  contract 
must  choose  the  specific  grounds  on  which  he  will  impeach 
its  validity,  and,  having  made  his  choice,  must  abide  by  it, 
and  cannot  afterwards  fall  back  on  other  grounds  for  re- 

8  Seneca  Co.  v.  Crenshaw,  89  S.  C.  470,  71  S.  E.  1081.  But  while 
a  party  may,  in  his  contract  to  purchase,  make  a  valid  agreement 
not  to  countermand  the  order,  a  rescission  because  of  a  breach  by 
the  (ither  party  is  not  a  "countermand"  within  the  meaning  of  such 
a  Tivovisiun.  Robert  M.  Green  &  Sons  v.  Lineville  Drug  Co.,  1C7  Ala. 
o72,  52  Konth.  -I"3. 

=  Ilutlund  iV-  1*.  I!.  Co.  V.  Powers'  Adm'r,  25  Vt.  15. 

10  Liescmer  v.  Hurg,  102  Mich.  20,  60  N.  W.  200. 

11  Griffin  y.  GriHin,  1G3  111.  216,  45  N.  E.  241. 

12  Hanson  v.  Wittenberg,  205  JIass.  310,  91  N.  E;.  383. 
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scission  which  were  within  his  knowledge  at  the  time.^^ 
Generally  also  he  must  point  out  to  the  other  party  the 
particular  ground  on  which  he  claims  the  right  to  rescind, 
though  this  may  not  be  strictly  necessary  in  cases  where 
the  fact  relied  on  is  presumed  to  be  within  the  knowledge 
of  such  other  party,  as,  for  instance,  a  fatal  defect  in  his 
own  title. ^*  If  several  grounds  for  rescinding  a  contract 
exist  and  are  known  to  the  rescinding  party,  his  failure 
to  urge  any  one  of  them  as  a  reason  for  terminating  the 
contract  will  amount  to  a  waiver  of  it,  and  he  cannot  after- 
wards base  a  claim  to  relief  upon  it/^  In  an  English  case 
it  is  held  that,  when  a  defrauded  purchaser  of  property 
elects  to  abide  by  his  bargain,  after  he  has  discovered  that 
he  was  cheated,  and  manifests  such  an  election  by  dealing 
with  the  property  as  his  own,  he  cannot,  at  a  subsequent 
time,  undo  his  election  and  rescind  the  contract  because  he 
has  discovered  an  additional  element  of  the  fraud  which 
was  practised  upon  him  or  an  additional  ground,  in  the 
nature  of  fraud,  on  which  he  could  have  relied  for  the  re- 
scission of  the  sale  if  he  had  known  it  at  the  time.^"  But 
the  American  decisions  do  not  carry  the  doctrine  to  such  a 
length  as  this.  In  one  of  the  cases  it  is  said  that,  to  pre- 
serve a  right  to  rescind  a  sale,  it  is  not  necessary  to  rescind 
immediately  on  the  first  discovery  of  a  material  misrepre- 
sentation, but  the  purchaser  may  v/aive  that,  and  yet  re- 
scind on  the  subsequent  discovery  of  other  material  misrep- 
resentations.^^ Such  was  also  the  decision  in  a  case  in  Ala- 
bama, where  the  matter  involved  was  a  sale  of  patent  rights 
for  a  given  state.  The  subject  was  a  loom,  and  it  was  rep- 
resented to  the  buyer,  first,  that  the  machine  was  fit  to  be 
worked  by  hand,  and  second,  that  it  was  fit  for  use  in  fac- 
tories. Within  a  short  time,  the  buyer  found  that  the  first 
representation  was  false.  He  offered  to  rescind,  but  the 
seller  refused,  whereupon  he  made  some  unsuccessful  ef- 


13  Brush-Swan  Electric  Light  Co.  v.  Brush  Electric  Co.  (C.  C.)  41 
Fed.  163 ;    Balkwdll  v.  Spencer,  45  Wash.  600,  88  Pac.  1029. 
1*  Eobinson  v.  Tetter,  143  111.  App.  172. 

15  Fant  V.  Wright  (Tex.  Civ.  App.)  61  S.  W.  514. 

16  Campbell  v.  Fleming,  1  Ad.  &  El.  40. 

17  Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593. 
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forts  to  sell  the  machine,  and  then  proceeded  to  test  it  for 
use  in  factories,  when  he  discovered  that  the  representation 
on  that  point  was  likewise  false.  Being  sued  for  the  price, 
he  filed  a  bill,  about  three  years  after  the  offer  to  rescind, 
to  set  aside  the  contract.  The  suit  was  sustained  on  the 
ground  that  full  discovery  of  the  fraud  was  not  made  un- 
til the  trial  in  a  factory.^ ^  Also  it  is  held  that,  where  one 
rescinds  a  contract  on  grounds  which  he  considers  suffi- 
cient to  warrant  him  in  taking  that  course,  and  is  after- 
wards sued  for  damages,  he  may  resist  the  suit  on  a  dis- 
tinct and  additional  ground,  sufficient  to  have  justified  the 
rescission  of  the  contract,  though  he  did  not  know  of  it 
at  the  time  he  rescinded.^" 

If  one  has  a  legally  sufficient  ground  to  rescind  a  con- 
tract and  acts  upon  it,  the  motive  which  impelled  him  to 
take  that  course  is  entirely  immaterial.""  Thus,  it  cannot 
affect  the  validity  of  his  rescission  of  the  contract,  based 
on  sufficient  grounds,  that  he  acted  at  the  request  or  solici- 
tation of  outside  parties  who  had  strong  business  reasons 
for  desiring  to  see  the  contract  terminated  or  swept  out  of 
the  way.^^ 

§  560.  Necessity  of  Assent  or  Acquiescence. — If  one  par- 
ty to  a  contract  furnishes  a  legal  ground  for  its  rescission, 
either  by  his  fraudulent  conduct  at  the  inception  of  the  con- 
tract or  by  his  subsequent  default,  his  assent  to  a  rescission 
declared  by  the  other  party  is  not  necessary.-^  But  a  re- 
scission declared  or  demanded  without  any  legal  cause  at 
all  may  be  assented  to  or  acquiesced  in  by  the  other  party, 
and  when  this  is  done,  the  contract  is  as  effectually  abro- 
gated as  if  it  had  been  set  aside  by  a  decree  of  court. ^^ 


18  I'ierce  v.  Wilson,  34  Ala.  596. 

19  Randall  v.  Peerless  Motor  Car  Co.,  212  Mass.  352,  99  N.  E.  221. 
But  see  Hawes  v.  Swanzey,  123  Iowa,  51,  98  N.  W.  586. 

2  0  Conlln  V.  Osborn,  161  Cal.  659,  120  Pac.  755. 

21  New  Publication  Co.  v.  Stern  (Sup.)  127  N.  Y.  Supp.  303. 

2  2  New  York  Brokerag-e  Co.  v.  Wharton,  143  Iowa,  61,  119  N.  W. 
969. 

23  Central  Coal  &  Coke  Co.  v.  George  S.  Good  &  Co.,  120  Fed.  703, 
57  C.  C.  A.  161 ;  Smith  v.  .Smith,  1  G.  Greene  (Iowa)  307  ;  Luce  v. 
New  Orange  Industrial  Ass'n,  68  N.  J.  Law,  31,  52  Atl.  306.  And 
see,  supra,  §§  521-535. 
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One  or  other  of  these  elements  must,  however,  be  present. 
Either  there  must  be  good  ground  in  law  for  rescinding  the 
contract  or  else  there  must  be  consent  given  by  the  op- 
posite party.  An  attempted  repudiation  of  the  contract  on 
one  side,  or  a  declaration  that  the  party  will  not  fulfill  it, 
without  legally  sufficient  cause  for  such  a  course,  and 
without  the  consent  or  acquiescence  of  the  other  party,  is 
of  no  effect  whatever.^*  So  also,  an  offer  to  rescind,  pro- 
ceeding from  one  of  the  parties  but  not  accepted  by  the 
other,  has  no  legal  effect  upon  the  contract,  unless  the  offer 
is  based  on  the  fraud  of  the  other  party  or  on  some  other 
cause  justifying  a  rescission.^'  While  a  contract  is  execu- 
tory, a  party  has  indeed  the  power  to  stop  performance  by 
the  other  party  by  an  explicit  direction  to  that  effect,  but 
this  is  not  a  rescission  of  the  contract  but  a  breach  of  it, 
and  the  party  so  breaking  it  subjects  himself  to  such  dam- 
age as  will  compensate  the  other  party  for  being  stopped 
in  performance  on  his  part  at  that  stage  of  the  execution  of 
the  contract.^* 

§  561.  Election  to  Rescind  or  Affirm. — A  contract  in- 
duced by  fraud,  false  representations,  deceit,  mistake,  du- 
ress, or  undue  influence,  or,  generally,  which  is  rescindable 
for  any  legally  sufficient  cause,  is  not,  as  a  rule,  void,  but 
is  only  voidable.  If  the  injured  party  chooses  to  abide  by 
it,  there  is  nothing  to  prevent  him  from  doing  so,  and  in 
that  case  the  other  party  will  be  legally  bound  to  fulfill  the 
contract.  On  the  other  hand,  if  the  injured  party  chooses 
to  rescind  the  contract,  he  has  the  right  to  do  so,  and  the 

24  Home  Pattern  Co.  t.  W.  W.  Mertz  Co.,  88  Conn.  22,  90  Atl.  33 ; 
Heard  v.  Coggins,  134  Ga.  52,  67  S.  B.  429 ;  Oklahoma  Vinegar  Co. 
V.  Carter,  116  Ga.  140,  42  S.  E.  378,  59  L.  R.  A.  122,  94  Am.  St  Rep. 
112 ;  Morgan  v.  Nashville  Grain  Co.,  12  Ga.  App.  574,  77  S.  El  913 ; 
Bevins  v.  J.  A.  Coates  &  Sons,  29  Ky.  Law  Rep.  978,  96  S.  W.  585; 
Ludwig  V.  Knippinger,  13  Mo.  App.  593 ;  Rodman  v.  Robinson,  134 
N.  O.  503,  47  S.  EL  19,  65  L.  R.  A.  682,  101  Am;  St.  Rep.  877. 

26  Harris  v.  Rowland's  Adm'rs,  23  Ala.  644.  And  see,  supra,  §  529. 
But  the  refusal  of  an  offer  of  rescission,  through  ignorance  of  Ms 
rights,  does  not  deprive  a  party  of  his  right  to  rescind  for  cause. 
Dihert  v.  Petersen,  83  Wash.  479,  145  Pac.  589. 

2s  Dunham  v.  Hastings  Pavement  Co.,  95  App.  Div.  360,  88  N.  Y. 
Supp.  835;  Carlson  v.  Stone-Ordean-Wells  Co.,  40  Mont.  434,  107 
Pac.  419 ;    Backes  v.  Schllck,  82  Neb.  289,  117  N.  W.  707. 
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contract  will  be  thereby  abrogated  for  all  purposes.  He  is 
therefore  put  to  his  election  either  to  rescind  the  contract 
or  to  affirm  it.^'  Thus,  where  one  discovers  that  he  has 
been  defrauded,  he  may  choose  to  abide  by  the  contract 
and  retain  what  he  has  received  under  it,  as  being  on  the 
whole  advantageous  to  him,  which  amounts  to  a  waiver 
of  the  fraud,  and  he  may  also,  by  his  conduct  or  express 
declarations,  waive  any  right  to  compensation  in  damages 
for  the  fraud,  and  thereafter  he  will  not  be  permitted  to 
impeach  the  validity  of  the  transaction.^^  But  an  election 
not  to  rescind  a  contract  induced  by  fraud  does  not  neces- 
sarily mean  that  the  party  shall  forego  any  remedy  for  the 
consequences  of  the  fraud.  On  the  contrary,  having  elect- 
ed to  affirm  the  contract,  the  injured  party  may  thereupon 
have  his  action  at  law  for  such  damages  as  he  may  have 
sustained  by  the  fraud.-"  The  difference  is  essentially  this, 
that  if  the  injured  party  chooses  to  rescind  the  contract,  he 
must  place  the  other  party  in  statu  quo,  or  at  least  offer 
to  return  anything  which  he  may  have  received  under  the 
contract,  before  he  can  recover  the  property  with  which  he 
has  parted.  But  if  he  affirms  the  contract,  he  is  entitled 
to  maintain  an  action  for  the  fraud  or  deceit,  retaining  at 


27  Brittin  v.  Crabtree,  20  Ark.  309 ;  Bellows  v.  Cheek,  20  Ark.  424 ; 
Wilcoxson  V.  Stitt,  65  Cal.  59G,  4  Pac.  (iUO,  52  Am.  Rep.  .310;  Bernard 
V.  Sloan,  2  Cal.  App.  737,  84  Pae.  232 ;  Staley  v.  Lyman,  151  111.  App. 
137 ;  Rlagnuson  v.  Burgess,  124  Jlinn.  374,  145  N.  W.  32 ;  Yeater  v. 
Hines,  24  Mo.  App.  filO;  Blackman  v.  McAdams,  131  Mo.  App.  408. 
Ill  S.  W.  599;  AsMand  Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke  Cor- 
poration, 67  W.  Va.  503,  (iS  S.  E.  124  ;  Falls  City  Tannery  v.  W.  D. 
Allen  Mfg.  Co.,  186  111.  App.  13 ;  Home  v.  .Tolin  A.  Hertel  Co.,  184 
Mo.  App.  725,  171  S.  W.  598;  Pledges  v.  Pioneer  Iron  Works,  166 
App.  Div.  208,  151  N.  T.  Slipp.  495. 

=  8  Long-Bell  Lumber  Co.  v.  CUicago,  B.  &  (>.  R.  Co.,  181  Mo.  App. 
223,  167  S.  W.  118:3 ;  Woltjen  v.  Lauer,  2  Leg.  Rec.  Rep.  (Pa.)  194 ; 
Potts  V.  Lambie,  138  App.  Iiiv.  144,  122  N.  Y.  Supp.  9;i5. 

2  9  Johnson  v.  Culver,  116  Ind.  278,  19  N.  E.  129 ;  Eldorado  Jewelry 
Co.  V.  Darnell,  135  Iowa,  555,  113  X.  W.  344,  124  Am.  St.  Rep.  309; 
Elliott  V.  Brady,  192  N.  Y.  221,  85  N.  E.  69,  18  L.  li.  A.  (N.  S.)  600, 
127  Am.  St.  Rep.  89.8 ;  Yeomans  v.  Bell,  151  N.  Y.  230,  45  N.  E.  552 ;' 
\\'hite  V.  Seavcr,  25  Barb.  (N.  Y.)  235 ;  Kennedy  v.  Bender  (Tex. 
Civ.  App.)  140  S.  W.  491 ;  Watkins  v.  West  Y\'jtheville  Land  &  Imp. 
Co.,  02  Va.  1,  22  S.  E.  554 ;  Jordan  v.  Annex  Corp.,  109  Va.  625,  64 
S.  E.  1050,  17  Ann.  Cas.  267 ;  Rosenberg  v.  McKinney,  138  Wis  381 
120  N.  W.  230. 
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the  same  time  whatever  money  or  thing  of  value  he  may 
have  received  as  a  result  of  the  contract.""  So,  where  the 
vendor  of  land  is  able  to  convey  only  a  part  of  the  tract 
sold,  the  vendee  may,  at  his  election,  compel  a  conveyance 
of  that  part  and  recover  damages  (or  a  deduction  from  the 
purchase  price)  for  the  deficiency,  or  he  may  refuse  to  take 
that  part  and  rescind  the  contract  as  a  whole. ^^  And  a 
purchaser,  on  discovering  a  defect  of  title  may  elect  to  re- 
scind the  contract  or  to  sue  at  law  for  a  breach  of  the  cove- 
nant in  the  bond  or  deed."-  Even  where  rescission  is  the 
remedy  elected,  it  does  not  follow  that  there  can  be  no 
compensation  in  damages.  The  right  to  rescind  being  equi- 
table, if  damages  as  well  as  rescission  are  necessary  to  com- 
plete justice,  both  will  be  allowed,  so  that,  where  the  plain- 
tiff can  either  rescind  a  contract  for  the  purchase  of  land 
induced  by  false  representations,  or  affirm  it  and  sue  for  the 
difference  between  the  value  of  the  land  as  represented  and 
as  it  is,  and  his  election  to  rescind  would  prevent  him  from 
recovering  damages  for  such  difTerence,  it  will  not  neces- 
sarily prevent  him  from  recovering  money  expended  in.  at- 
tempting to  utilize  the  land  before  he  discovered  the  falsity 
of  the  representations."" 

But  a  person  who  is  in  a  position  where  he  can  either  af- 
firm or  rescind  a  contract  cannot  do  both.  He  cannot  treat 
the  contract  as  rescinded  for  the  purpose  of  escaping  obli- 
gations under  it,  and  at  the  same  time  treat  it  as  subsisting 
for  the  purpose  of  claiming  benefits,  or  for  any  reason  treat 
it  as  abrogated  and  as  existing  at  the  same  time."*    Thus, 

30  Springer  v.  Siltz,  133  111.  App.  552 ;  Wilson  v.  Hundley,  96  Va. 
96,  30  S.  E.  492,  70  Am.  St.  Rep.  S37 ;  Thompson  v.  Peck,  115  Ind. 
512,  18  N.  EL  16,  1  L.  R.  A.  201. 

31  McConnell's  Heirs  v.  Dunlap,  Hardin  (Ky.)  41,  3  Am.  Dee.  723; 
Quarg  V.  Scher,  136  Cal.  406,  69  Pac.  96. 

32  Reese  t.  Kirk,  29  Ala.  406 ;  Alvarez  v.  Brannan,  7  Cal.  503,  68 
Am.  Dec.  274. 

3  3  Holland  v.  Western  Bank  &  Trust  Co.,  56  Tex.  Civ.  App.  324, 
118  S.  W.  218,  119  S.  W.  694. 

3  4Eslileman  v.  Henrietta  Vineyard  Co.,  97  Cal.  670,  32  Pac.  595; 
Timmerman  v.  Stanley,  123  Ga.  850,  51  S.  E.  760,  1  L.  R.  A.  (N.  S.) 
379 ;  Sumner  v.  Parker,  36  N.  H.  449 ;  "Weeks  v.  Robie,  42  N.  H.  316 ; 
Sherman  v.  Holmes,  48  N.  T.  Super.  Ct.  534;  Stewart  v.  Marsham, 
2  Ohio  Cir.  Ct.  R.  471 ;  McCorkle  v.  Doby,  1  Strob.  (S.  C.)  396,  47  Am. 
Dec.  560. 
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a  complainant  in  equity  cannot,  by  his  bill,  attack  an  in- 
strument as  fraudulent  and  void  for  any  reason,  and  at  the 
same  time  assert  rights  under  it  if  the  court  should  hold 
it  valid,  but  he  must  elect  whether  to  claim  under  or 
against  the  instrument  before  bringing  his  suit.'^  So,  a 
party  cannot  rescind  a  contract,  and  then  insist  on  damages 
for  its  nonperformance,  since  after  a  rescission  an  action 
will  not  lie  for  a  breach.^"  So,  where  a  party  has  an  elec- 
tion to  rescind  a  contract  for  the  exchange  of  property,  in 
consequence  of  the  fraud  of  the  other  party,  he  cannot  con- 
sider it  void  and  reclaim  his  property,  and  at  the  same  time 
enforce  it  for  the  purpose  of  holding  the  money  which  he 
received  in  boot.^' 

It  is  also  necessary  that  a  party  having  the  right  to  re- 
scind should  make  his  decision  and  manifest  his  election 
with  reasonable  promptness  after  discovering  the  facts  jus- 
tifying rescission,  and  an  unexcused  and  unreasonable  de- 
lay in  this  matter  may  be  taken  as  an  exercise  of  his  elec- 
tion in  the  direction  of  afhrming  the  contract.^*  "It  would 
be  dangerous  to  permit  the  parties  to  lie  by,  with  a  view 
to  see  whether  the  contract  would  prove  a  gaining  or  los- 
ing bargain,  and,  according  to  the  event,  either  to  abandon 
it  or,  considering  the  lapse  of  time  as  nothing,  to  claim  a 
specific  performance."  ^^  Whenever  a  party  to  a  contract 
has  a  right  to  elect  whether  he  will  avoid  it  or  treat  it  as 
subsisting,  his  election  may  be  manifested  by  acts  as  well 
as  by  words.*"  Thus,  a  contract  made  under  duress  is  not 
void,  but  only  voidable,  and  it  cannot  be  avoided  by  a  par- 
ty who,  after  its  execution,  has  ratified  it  by  accepting  its 
benefits.*^    But  in  a  case  where  a  vendor  had  accepted  notes 

35  Lamon  v.  McKee,  7  Mackey  (18  D.  0.)  446. 

36  Hubbardston  Lumber  Co.  v.  Bates,  31  Mich.  158 ;  Main  v.  Proc- 
Imow,  131  Wis.  279,  111  N.  W.  508. 

37  Junliins  v.  Simpson,  14  Me.  364. 

3  8  Harron,  Kickard  &  McCone  v.  Sisk,  19  Cal.  App.  628,  127  Pac. 
355 ;  Arnold  v.  Hagerman,  45  N.  J.  Bq.  186,  17  Atl.  93,  14  Am.  St. 
Rep.  712.     And  see,  supra,  §§  536-547. 

3  9  Alley  V.  Deschamps,  13  Ves.  224. 

40  Campbell  v.  Eastern  B.  &  L.  Ass'n,  98  Va.  729,  37  S.  E.  350; 
Hurt  V.  Miller,  95  Va.  32,  27  S.  E.  831 ;  Claflin  v.  Continental  Jersey 
Works,  85  Ga.  27,  11  S.  E.  721. 

41  Connolly  v.  Bouck,  174  Fed.  312,  98  C.  C.  A.  184;    Sctiee  v.  Mc- 
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indorsed  by  the  vendees  in  part  payment  of  the  price,  and 
he  erased  the  words  "without  recourse"  from  the  indorse- 
ment, and  protested  the  notes  for  nonpayment,  it  was  held 
that  this  was  not  such  an  election  to  affirm  the  contract  as 
would  bar  a  rescission  thereof  for  fraud,  where  the  rescis- 
sion was  prayed  for  before  the  protest  was  made,  and  it 
did  not  appear  that  the  fraud  had  been  discovered  when  the 
erasure  was  made.*^ 

§  562.  Election  of  Other  Remedy. — When  a  person  is 
entitled  either  to  rescind  a  contract  for  fraud  or  other  cause 
or  to  affirm  it  and  seek  compensation  for  the  injury  it  may 
have  done  him,  his  adoption  of  either  remedy  will  pre- 
clude all  recourse  to  the  other.*^  Thus,  if  he  brings  an  ac- 
tion for  damages  for  the  fraud  or  deceit  practised  upon 
him,  it  is  an  election  to  affirm  the  contract,  and  he  cannot 
afterwards  sue  in  equity  for  its  rescission.**  And  the  re- 
sult is  the  same  where  he  brings  an  action  upon  a  war- 
ranty contained  in  a  contract  for  the  sale  of  chattels,*^  and 
where  the  defrauded  seller  of  property  brings  suit  for  the 
price  agreed  to  be  paid,***  or  where  one  having  knowledge 
of  facts  which  would  justify  him  in  rescinding  a  contract 
chooses  rather  to  file  a  claim  upon  it  in  bankruptcy,*''  or 
where  a  person,  defrauded  by  his  agent,  brings  a  suit  in 
equity  for  the  reconveyance  to  him  of  the  property  involv- 
ed,*^ or  where  one  enters  into  a  compromise  agreement 
with  the  opposite  party  whereby  a  part  of  the  property  con- 
cerned is  returned  to  him.*°    It  is  also  a  rule  that  demands 

Qudlken,  59  Ind.  269.  Ratification  of  contracts  voidable  for  duress, 
see,  supra,  §  225. 

42  Crossen  v.  Murphy,  31  Or.  114,  49  Pac.  858. 

43  Elgin  V.  Snyder,  60  Or.  297,  118  Pac.  280. 

44  Stuart  v.  Playden,  72  Fed.  402,  18  C.  0.  A.  618;  Wheeler  v. 
Dnnn,  13  Colo.  428,  22  Pac.  827;  Ligon  v.  Minton  (Ky.)  125  S.  W. 
304;  Spears  v.  Union  Drop-Forge  Co.,  180  Mass.  87,  61  N.  E.  825; 
Crandall  v.  Grow,  41  N.  J.  Eq.  482,  5  Atl.  136.  But  see  Maury  v. 
Culliford  (0.  O.)  10  Fed.  388;  Tamsen  v.  Schaefer,  108  N.  Y.  604, 
15  N.  EL  731. 

45  Bennett  v.  Fail,  26  Ala.  <)05. 

4  6  Emma  Min.  Co.  v.  Emma  Co.  (C.  C.)  7  Fed.  401. 

47  Washburn  v.  Rainier,  149  App.  Div.  800,  134  N.  Y.  Supp.  301. 

48  Mabry  v.  Randolph,  7  Oal.  App.  421,  94  Pac.  403.  See  Hurley  T. 
Donovan,  182  Mass.  €4,  64  N.  Ei  685. 

4  6  Kelly's  Appeal,  108  Pa.  29. 
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for  the  rescission  of  a  contract  and  for  any  other  relief 
whicli  could  only  be  granted  on  the  theory  that  the  con- 
tract is  still  in  force  cannot  be  joined  in  the  same  action.^" 
Thus,  a  count  for  damages  for  fraudulent  representations 
cannot  be  joined  with  a  count  for  rescission,"  and  one 
seeking  to  rescind  a  contract  for  fraud  cannot,  in  the  same 
action,  recover,  in  addition,  a  money  judgment  for  the  con- 
tract price  of  services  rendered  under  it.'^"  So,  where  a  pur- 
chaser of  horses  has  assigned  to  the  seller  a  lease  of  the 
stable  wherein  he  has  placed  them,  as  security  for  the  exe- 
cution by  him  of  a  chattel  mortgage  on  the  horses  for  the 
price,  the  seller  cannot  rescind  the  sale  for  fraud,  and  like- 
wise avail  himself  of  the  lease  by  taking  possession  of  the 
stable  and  seizing  the  horses.'^  But  where  a  contract  of 
sale  of  land  required  payment  of  a  part  of  the  price  in  cash 
and  the  balance  in  five  years,  with  interest  on  deferred  pay- 
ments, payable  annually  in  advance,  the  vendor  does  not  re- 
scind the  contract  by  merely  suing  to  recover  interest  on 
deferred  pa5rments  before  the  expiration  of  the  time  allowed 
for  payment  of  the  price/*  So,  the  right  of  a  purchaser 
of  land,  on  discovering  a  defect  in  the  title,  to  elect  to  re- 
scind or  to  sue  at  law  for  a  breach  of  the  covenant  con- 
tained in  the  bond  for  title,  is  not  lost  by  bringing  an  action 
at  law  on  the  title  bond  wherein  the  tract  described  is  dif- 
ferent from  that  really  sold.^^ 

§  563.  Election  Once  Made  is  Final. — A  person  who  has 
the  right  either  to  rescind  a  contract  to  which  he  is  a  party 
or  to  affirm  it  and  seek  compensation  in  other  ways  for 
any  injury  he  has  suffered,  and  who  has  once  made  his  elec- 
tion and  announced  it,  must  abide  by  his  choice.  He  can- 
not be  allowed  to  vacillate  in  his  purpose  or,  having  chosen 
one  remedy,  to  abandon  it  and  seek  the  other. '*''     And  this 

50  Parker  v.  Talbot,  37  La.  Ann.  22;  Lewis  v.  White,  16  Ohio  St. 
444. 

51  Pearsoll  v.  Chapiu,  44  Pa.  9. 

5  2  Foster  v.  Landon,  71  Minn.  404,  74  N.  W.  2S1. 

53  V/usUliiirn  v.  Corais,  1  Misc.  Rep.  427,  21  N.  Y.  Supp.  422. 
5-1  Soutliern  Pac.  R.  Co.  v.  Allen,  112  Cal.  4.55,  44  I'uc.  790. 

6  6  Reese  v.  Kirk,  29  Ala.  406. 

sspiakely  y.  Fidelity  Mut.  Lite  Ins.  Go.  (C.  C.)  143  Fed.  619  (af- 
firmed, 154  Fed.  43,  83  0.  O.  A.  155) ;    Supreme  Council  v.  Lippincott, 
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rule  is  applied  with  great  strictness  where  the  consequence 
of  allowing  the  party  to  change  his  course  would  be  a  de- 
cided gain  to  him  or  a  decided  injury  to  the  opposite  par- 
ty, as,  for  instance,  where  a  purchaser  of  land,  having  once 
rescinded  or  repudiated  his  contract,  afterwards  seeks  spe- 
cific performance  of  it  when  the  land  has  greatly  increas- 
ed in  value.^^  So,  a  party  who  has  been  led  into  a  trans- 
action by  means  of  fraud  may  elect,  if  he  so  chooses,  after 
acquiring  full  knowledge  of  the  fraud,  to  affirm  the  con- 
tract, and  after  such  election  is  once  deliberately  made,  with 
full  knowledge  of  the  facts,  he  will  not  be  allowed  to  shift 
his  position  and  seek  a  rescission.'*^  On  this  point  it  has 
been  said:  "It  is  well  settled  by  repeated  decisions  of  this 
court  that  where  aparty  desires  to  rescind  upon  the  ground 
of  misrepresentation  or  fraud,  he  must,  upon  the  discovery 
of  the  fraud,  announce  his  purpose  and  adhere  to  it.  If  he 
continues  to  treat  the  property  as  his  own,  the  right  of 
rescission  is  gone,  and  the  party  will  be  held  bound  by  the 
contract.  In  other  words,  when  a  party  discovers  that  he 
has  been  deceived  in  a  transaction  of  this  character,  he  may 
resort  to  an  action  at  law  to  recover  damages,  or  he  may 
have  the  transaction  set  aside  in  which  he  has  been  wrong- 
ed by  the  rescission  of  the  contract.  If  he  choose  the  latter 
remedy,  he  must  act  promptly,  announce  his  purpose,  and 
adhere  to  it,  and  not  by  acts  of  ownership  continue  to  as- 
sert right  and  title  over  the  property  as  though  it  belonged  to 
him."  ^» 

134  Fed.  824,  67  C.  0.  A.  650,  69  L.  R.  A.  803 ;  Richardson  v.  Lowe, 
149  Fed.  625,  79  C.  C.  A.  317;  Kennedy  v.  Maury,  6  Ga.  App.  816, 
66  S.  B.  29 ;  Des  Allemands  Lumber  Co.  v.  Morgan  City  Timber  Co., 
117  I^.  1,  41  South.  332 ;  Latrobe  v.  Dietrich,  114  Md.  8,  7S  Atl.  983 ; 
Clampitt  V.  Doyle,  73  N.  J.  Eq.  678,  70  Atl.  129 ;  Smith  v.  York  Mfg. 
Co.,  58  N.  J.  Law,  242,  33  Atl.  244;  Hess  v.  Reick,  76  N.  J.  Law, 
417,  69  Atl.  1090;  Cassidy  v.  AlUhous,  7  Misc.  Rep.  247,  27  N.  Y. 
Supp.  267 ;  Butterfleld  v.  Spencer,  1  Bosw.  (N.  Y.)  1 ;  Hayward  v. 
Wemple,  152  App.  Div.  195,  136  N.  Y.  Supp.  625;  Zeller  v.  Haupt, 
41  Pa.  Super.  Ct.  647;  Campbell  v.  Eastern  B.  &  L.  Ass'n,  98  Va. 
729,  37  S.  E.  350;  Wilson  v.  Hundley,  96  Va.  96,  30  S.  B.  492,  70 
Am.  St.  Rep.  837. 

67  Presbrey  v.  Kline,  20  D.  0.  (9  Mackey)  513. 

5  8  Chicago  Trust  &  S'av.  Bank  v.  Anderson,  93  111.  App.  347. 

6  9  Shappirio  v.  Goldberg,  192  U.  S.  232,  24  Sup.  Ot.  259,  48  L.  Ed. 
419. 
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This  rule,  however,  is  subject  to  certain  exceptions  based 
on  considerations  of  equity  and  justice.  Thus,  a  notice  or 
announced  purpose  of  rescission,  or  even  a  contract  grow- 
ing out  of  the  offer  of  a  rescission  on  the  one  side  and  its 
acceptance  on  the  other,  may  be  rescinded  or  revoked  where 
it  is  shown  to  have  been  given  under  a  material  mistake 
of  fact  or  induced  by  fraud  or  false  representations.""  So, 
one  who  has  given  notice  of  his  intention  at  a  future  speci- 
fied time  to  cancel  a  contract  for  non-performance,  may 
withdraw  such  notice  before  the  expiration  of  the  time  fix- 
ed, and  sue  on  the  contract."^  And  one  party  to  a  con- 
tract having  given  the  other  notice  to  quit  work,  he  is  still 
entitled  to  show  a  subsequent  recall  or  modification  of  such 
notice,  made  before  the  other  had  quit  work  or  been  injured 
by  the  notice. °^  And  it  has  been  thought  by  some  courts 
that  where  a  notice  of  rescission  has  been  given,  but  the 
right  to  rescind  is  disputed,  there  may  be  a  subsequent  af- 
firmance by  the  party  who  originally  elected  to  rescind,"' 
and  that  where  a  contract  has  been  broken,  and  the  party 
not  in  default  has  elected  to  enforce  it,  and  the  breach  con- 
tinues, he  is  not  bound  by  his  election,  but  may  then  re- 
scind it." 

§  564.  Tender  of  Performance. — Since  a  party  who  is  in 
default  cannot  rescind  a  contract  on  account  of  the  default 
or  nonperformance  of  the  other  party," ^  it  follows  as  a  gen- 
eral rule  that  one  who  claims  a  right  of  rescission  because 
of  failure  or  refusal  of  performance,  or  delay  in  perform- 
ance, or  defective  performance,  Ijy  the  other  party,  must 
first  tender  a  performance  in  accordance  with  the  terms 
of  the  contract  on  his  own  part.""     Thus,  in  the  case  of 

6  0  Supra,  §  357. 

61  Palrtiek  v.  Richmond  &  D.  E.  C<i.,  O:!  N.  C.  422;  Gold^boro  Stor- 
age &  Warehouse  Co.  v.  Duke,  116  N.  ('.  202,  21  S.  K.  ITS. 

02  Nilsuu  V.  Morse,  52  Wis.  2-10,  9  N.  W.  1. 

63  JIcNaught  V.  Equitable  Life  x\ssur.  Soc.,  130  App.  Div.  774,  121 
N.  Y.  Supp.  447. 

6^  Lawlor  v.  Jlagiiolia  Metal  Co.,  33  App.  Div.  356,  5:J  N.  Y.  Supp. 
950. 

66  See,  supra,  §§  553,  554. 

60  Travelers'  Ins.  Co.  v.  Eedfield,  6  Colo.  App.  190,  40  Pac.  195; 
Kessler  t.  Pruitt,  14  Idalio,   175,  93   Pac.  965;    White  v.  Mitchell, 
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a  contract  for  the  sale  and  conveyance  of  real  estate, 
where  the  purchaser's  covenant  to  pay  the  price  and 
the  vendor's  covenant  to  execute  and  deliver  a  deed  are 
mutual  and  dependent,  the  vendor  cannot  maintain  an  ac- 
tion to  forfeit  or  rescind  the  contract  because  of  the  pur- 
chaser's failure  to  pay  the  price  on  the  day  appointed,  with- 
out first  executing  and  tendering  a  deed.''  And  where, 
by  the  terms  of  such  a  contract,  the  making  of  the  title  and 
the  payment  of  the  price  are  to  be  concurrent  acts,  the  cove- 
nants are  mutual  in  such  sense  that  neither  party  can  re- 
scind without  the  other's  consent,  unless  he  has  first  made 
an  offer  of  performance  on  his  own  part."*  But  when  the 
price  of  land  is  to  be  paid  in  several  successive  installments, 
and  the  vendor  undertakes  to  execute  a  deed  in  case  of  the 
punctual  payment  of  all  the  installments,  and  time  is  of 
the  essence  of  the  contract,  the  covenant  to  pay  the  first 
installment  and  the  covenant  to  convey  are  not  concurrent, 
and  hence  a  forfeiture  of  the  contract  for  nonpayment  of  an 
installment  may  be  effected  without  tendering  a  deed."" 
But  where  the  contract  is  thus  expressed,  and  default  is 
made  by  the  purchaser  in  the  payment  of  installments,  but 


ISO  Ind.  App.  342,  65  N.  E.  1061 ;  DaM  v.  Pross,  6  Minn.  89  (Gil.  38) ; 
(Paget  V.  Park,  50  Minn.  186,  52  N.  W.  532;  Ayres  v.  Mitcliell,  3 
Smedes  &  M.  (Miss.)  683 ;  Hines  v.  Baine,  Smedes  &  M.  Cli.  (Miss.) 
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171,  45  L.  R.  A.  642 ;  McHenry  v.  Mitchell,  219  Pa.  297,  68  Atl.  729 ; 
Piper  V.  Sloneker,  2  Grant,  Cas.  (Pa.)  113 ;  Spolek  v.  Hatch,  21  S.  D. 
|386,  113  N.  W.  75;  Dillingham  v.  Kerr  (Tex.  Civ.  App.)  139  S.  W. 
'911 ;   Whltaker  v.  Willis  (Tex.  Civ.  App.)  146  S.  W.  1004. 

sr  stein  y.  Waddell,  37  Wash.  634,  80  Pac.  184 ;  Tacoma  Water 
Supply  Co.  V.  Dumermuth,  51  Wash.  609,  99  Pac.  741 ;  Arther  v.  Pear- 
son, 32  Miss.  131 ;    Prothro  v.  Smith,  6  Rich.  Eq.  (S.  C.)  324. 

6  8  Shirley  v.  Shirley,  7  Blackf.  (Ind.)  452;  Peck  v.  Brighton  Co., 
69  111.  20O;  Frink  v.  Thomas,  20  Or.  266,  25  Pac.  717,  12  L.  R.  A. 
239 ;  Kessler  v.  Pruitt,  14  Idaho,  175,  93  Pac.  965 ;  Vankirk  v.  Pat- 
terson, 201  Pa.  90,  50  Atl.  966;  McHenry  v.  Mitchell,  219  Pa.  297, 
68  Atl  729;  Wheeling  Creek  Gas,  Coal  &  Coke  Co.  v.  Elder,  54  W. 
Va.  335,  46  S.  B.  357. 

6  9  Voight  V.  Fidelity  Ins.  Co.,  49  Wash.  612,  96  Pac.  162;  Kiefer 
V.  Carter  Contracting  &  Hauling  Co.,  59  Wash.  108,  109  Paa  332 ; 
Smith  V.  Blandin,  133  Gal.  441,  65  Pac.  894;  Lombard  v.  Speer,  37 
Miss.  170.  Compare  Boone  v.  Templeman,  158  Cal.  290,  110  Pac.  947, 
139  Am.  St.  Rep.  126.    See  Shllanski  v.  Farrell,  57  Pa.  Super.  Ct.  137. 
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no  action  is  taken  by  the  vendor  either  to  enforce  or  rescind 
the  contract  until  after  the  maturity  of  the  last  installment, 
then  the  obligations  of  the  parties  become  mutual  and  de- 
pendent, and  the  vendor  cannot  put  the  purchaser  in  de- 
fault except  by  an  offer  to  convey  the  land.''° 

On  similar  principles,  where  tenants  in  common,  repre- 
senting an  undivided  interest  in  land,  stipulated  in  a  deed 
thereof  by  them  to  procure  the  outstanding  title  of  certain 
minors  as  tenants  of  the  remaining  interest,  to  be  conveyed 
to  the  vendee,  it  was  held  that  they  could  not  rescind  the 
sale  and  recover  the  entire  tract,  for  a  failure  to  pay  a  bal- 
ance of  the  purchase  money,  without  proof  of  a  tender  of 
the  minors'  title  and  a  refusal  of  the  vendee  to  accept  it.'"^ 
So,  where  a  vendee  who  is  to  pay  the  price  when  certain 
mortgages  are  canceled  notifies  the  vendor  that  unless  they 
are  removed  within  a  certain  time  he  will  sue  to  annul  the 
sale,  but  makes  no  offer  to  pay  the  price,  the  vendor  is  not 
in  default.'^  And  where  vendors  agree  to  convey  certain 
premises  free  from  all  liens  and  incumbrances,  they  are  not 
entitled  to  forfeit  the  contract  for  the  purchaser's  failure  to 
make  a  deferred  payment,  so  long  as  they  suffer  a  mort- 
gage lien  to  remain  on  the  property  and  are  unable  by  rea- 
son of  it  to  perform  on  their  part/^  Again,  where  the  ven- 
dor's obligation  to  convey  is  dependent  on  the  making  of 
a  cash  payment  and  the  execution  of  a  mortgage  by  the 
vendee,  and  time  is  not  of  the  essence,  the  vendee  cannot 
rescind  in  the  absence  of  a  tender  of  performance  on  his 
part.'*  For  similar  reasons,  and  on  the  principle  that  he 
who  seeks  equity  must  do  equity,  one  coming  into  equity 
for  relief  against  a  bond  improperly  obtained  will  be  re- 
quired, as  a  condition  of  the  relief,  to  pay  the  amount  due 
in  equity  and  good  conscience.'"'  And  where  a  deed  is  giv- 
en to  satisfy  a  debt  supposed  to  amount  to  a  certain  sum, 

7  0  Brentnall  v.  [Marshall,  10  Ivan.  App.  488,  C3  Pac.  93.  But  see 
Bryson  v.  Crawford,  68  111.  3.62. 

71  Kaufiman  v.  Brown,  83  Tex.  41,  18  S.  W.  I'J.o. 

7  2  Seweil  V.  \Vlllcox,  5  Rob.  (La.)  83. 

7  3Higmbotham  v.  Frock,  48  Or.  1:;9,  83  Pac.  536,  120  Am.  St  Rep. 
T9(j. 

7  4  Amett  V.  Smith,  11  N.  D.  55,  88  N.  W.  1037. 

7  6  McDonald  v.  Neilson,  2  Cuw.  (X.  Y.)  139,  14  Am.  Dec.  431. 
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but  which  is  really  very  much  smaller,  payment  of  the  true 
amount  of  the  debt  will  be  a  condition  precedent  to  the  can- 
cellation of  the  deed  for  the  mistake/" 

There  are  some  circumstances  under  which  a  tender  of 
performance,  according  to  the  rule  above  stated,  will  not 
be  necessary  to  preserve  or  make  available  a  right  of  re- 
scission. This  is  the  case,  for  instance,  where  the  opposite 
party  has  entirely  repudiated  the  contract,  so  that  a  tender 
to  him  would  be  a  useless  formality,^'  or  where  he  has  noti- 
fied the  rescinding  party  that  he  is  unable,  for  want  of 
funds,  to  perform  his  part  of  the  contract,^*  and  where  one 
party  to  an  executory  contract  has  placed  it  out  of  his  pow- 
er to  perform  in  accordance  with  its  terms,  a  tender  of  per- 
formance by  the  other  party  is  not  necessary  to  entitle  him 
to  rescind  and  recover  a  payment  made  thereon,  when  the 
time  for  performance  by  the  other  has  expired/''  And 
it  has  been  said  that  it  is  only  when  there  is  nothing  fur- 
ther to  be  done  by  the  party  to  whom  money  is  payable 
that  an  actual  tender  is  necessary,  and  when  the  duty  of 
mutual  performance  still  remains,  a  readiness  to  pay  on 
performance  by  the  other  party  is  sufficient.*"  But  it  seems 
that  the  suspected  or  ascertained  insolvency  of  a  purchaser 
of  goods  does  not  release  the  vendor  from  offering  to  de- 
liver the  property  before  rescinding  the  contract.* "^  Where 
a  vendor  of  land  has  executed  a  deed  and  placed  it  in  es- 
crow, so  that  the  vendee  knows  where  the  deed  is  and  how 
he  can  get  it,  a  physical  tender  of  it  by  the  vendor  is  not 
necessary  as  a  prerequisite  to  a  rescission  for  the  vendee's 
failure  to  pay  the  price. *^  But  in  a  case  similar  to  that  just 
cited,  it  was  held  that  a  tender  of  a  quitclaim  deed  from  the 
assignee  of  the  vendor  was  not  sufficient,  as  the  purchaser 
was  entitled  to  have  the  original  deed  which  was  in  escrow, 
and  more  especially  where  the  deed  from  the  vendor  to  the 

7  6  Powell  V.  Plant  (Miss.)  23  South.  399. 

77  Pollard  V.  MeCrummen  (Tex.  Civ.  App.)  160  S.  W.  1148. 

7s  Johnston  v.  Johnson,  43  Jiinn.  5,  44  N.  W.  668. 

7  9  Seibel  v.  Purchase  (0.  C.)  134  Fed.  4,S4. 

8  0  Eberz  v.  Heisler,  12  Pa.  Super.  Ct.  388. 

81  Florence  Min.  Co.  v.  Brown,  124  U.  S.  385,  8  Sup.  Ct.  631,  31 
L.  Ed.  424. 

8  2  Gethia  v.  Walker,  59  Cal.  502. 
Black  Resc.^84 
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assignee  was  defective.*'  Again,  a  vendor  need  not  prove  a 
tender  of  a  conveyance,  in  order  to  sustain  a  suit  to  re- 
scind the  sale  and  recover  compensation  for  the  use  and  oc- 
cupation of  the  lands,  where  the  purchaser  was  put  in  and 
has  enjoyed  the  possession.**  The  tender  of  performance 
need  not  be  made  until  the  other  party  is  in  a  situation 
rightfully  to  demand  it.*^  And  in  a  case  where  a  note  for 
the  purchase  price  of  land  was  made  payable  at  a  certain 
bank,  and  was  there  for  collection  when  due,  and  was  not 
paid,  and  the  vendor  gave  immediate  notice  that  he  elected 
to  declare  the  contract  void  for  such  default,  and  returned 
the  note,  it  was  held  that  it  was  not  necessary  for  him  to 
have  at  the  bank,  in  readiness  for  delivery  when  the  note 
matured,  a  deed  of  the  premises,  in  order  to  exercise  his 
right  to  forfeit  the  contract."'  But  on  the  other  hand,  tender 
of  a  deed  of  conveyance  after  the  filing  of  a  bill  to  rescind 
a  contract  for  the  sale  of  land  is  too  late,  and  cannot  operate 
as  a  revival  of  the  contract  or  affect  the  vendee's  rights  in 
the  premises.*' 

§  565.  Rescinding  Party  Must  be  Able  and  Ready  to 
Perform. — One  seeking  the  rescission  of  a  contract  on  the 
ground  of  the  failure,  refusal,  or  inability  of  the  other  party 
to  perform  it  must  show  that  he,  for  his  part,  is  both  able 
and  willing  to  discharge  all  the  obligations  which  the  con- 
tract casts  upon  him.**  For  instance,  to  obtain  rescission  of 
a  contract  for  the  purchase  of  real  estate,  on  the  ground 
that  the  vendor  refuses  or  is  unable  to  perform  his  part 
of  the  agreement,  the  vendee  must  not  only  be  without  de- 
fault, but  he  must  be  able  to  show  that  he  is  able  and  ready 
to  perform  on  his  part  and  has  made  a  substantial  tender  of 
performance.*"  So,  parties  who  have  been  in  the  undisturb- 
ed possession  of  land  under  a  con^-eyance  executed  by  an 

83  Sheridan  State  Bank  v.  Rowell  (D.  C.)  212  Fed.  520. 

84  Aymar  v.  LK'lmas,  28  La.  Ami.  .'jN2. 
85AVells  V.  Smith,  2  Kdw.  <.'h.  (N.  Y.)  78. 

86  Grant  y.  Munch,  54  Minu.  Ill,  5.5  N.  W.  002. 

87  Harding  v.  Olson,  76  111.  App.  475. 

88  Sheridan  State  Bank  v.  Bowell  (D.  0.)  212  Fed.  52.0;  McClellan 
V.  ColRn,  Oo  Ind.  456;    Seymour  v.  Bennet,  14  JIass.  2i;(;. 

8  8  Primm  v.  Wise,  126  Iowa,  528,  102  N.  \V.  427;  Palmer  v.  Wash- 
ington Securities  Inyestuient  Co.,  43  Wa.sh.  451.  86  Pac.  640. 
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attorney  in  his  own  name  (which  passed  only  the  equitable 
title  of  the  principal)  are  not  entitled  to  a  rescission  of  the 
conveyance  until  they  have  attempted  to  procure  a  good 
title,  or  have  shown  that  a  good  one  cannot  be  made."" 
But  where  time  is  not  of  the  essence  of  a  contract  for  the 
sale  of  land,  and  the  delivery  of  an  abstract  showing  good 
title  is  made  a  condition  precedent  to  the  deferred  payment, 
and  such  title  has  not  been  furnished  on  the  day  fixed  for 
performance,  the  fact  that  the  purchaser  did  not  have  the 
money  to  make  the  deferred  payment  on  that  day  will  not 
defeat  his  right  to  rescind  the  contract  on  his  subsequently 
obtaining  and  tendering  the  amount  and  the  vendor's  in- 
ability to  convey  a  good  title. °^  On  the  same  principle,, 
the  vendor  in  a  land  contract  has  no  right  or  power  to  de- 
clare a  forfeiture  of  the  contract  on  the  vendee's  failure  to 
pay  the  money,  unless  he  is  at  the  time  able  and  ready  to- 
convey  such  a  title  as  the  contract  requires."^  If  he  is  not 
able  to  pass  a  good  title  at  the  day  appointed,  equity  will 
relieve  against  a  failure  to  pay  on  that  day  and  will  enforce 
performance  at  the  instance  of  the  vendee."^  And  where 
the  vendor  was  without  title  to  a  part  of  the  lands  sold  at 
the  time  of  making  the  contract,  a  notice  of  forfeiture  for 
the  vendee's  default  in  payment,  given  before  the  vendor 
acquires  title,  is  a  nullity  and  cannot  operate  as  an  efifective 
notice  upon  his  subsequently  acquiring  the  title.'*  And  so, 
where  the  contract  contained  a  stipulation  that,  if  the  ven- 
dor should  fail  or  be  unable  to  make  a  sufficient  title  upon 
payment  being  made,  he  would  refund  the  purchase  money 
with  interest,  the  vendee  then  allowing  him  rent  for  the  use 
of  the  land,  it  was  held  that,  under  these  covenants,  the  ven- 

9  0  Casey  v.  Lucas,  2  Busli  (Ky.)  55. 

91  Fagan  v.  Hook,  134  Io^ya,  381,  105  N.  W.  155,  111  N.  W.  981. 
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App.  297 ;  Veeder  v.  McMurray,  70  Iowa,  118,  29  N.  W.  818 ;  WaiTen 
V.  Crew,  22  Iowa,  315 ;  Getty  v.  Peters,  82  JMich.  661,  46  N.  W.  1036, 
10  L.  R.  A.  465;  Converse  v.  Blumrich,  14  Mich.  100,  90  Am.  Dec. 
230;  Cadwell  v.  Smith,  83  Neh.  567,  120  N.  W.  130.  See  Moling  v. 
Mahon  (Tex.  Civ.  App.)  86  S.  W.  956. 

93  Wheeling  Creek  Gas,  Coal  &  Coke  Co.  v.  Elder,  54  W.  Va.  335, 

46  S.  E.  357. 

94  Getty  V.  Peters,  82  Mich.  661,  46  N.  W.  1036,  10  L.  E.  A.  465. 


§   566  RESCISSION  OP  CONTRACTS  1332 

dor  could  not  rescind  the  contract  until  he  had  used  all 
reasonable  diligence  to  perfect  his  title. "^ 

§  566.  Necessity  of  Tender  Where  Vendor  Unable  to 
Make  Title. — When  it  is  definitely  ascertained  that  the 
vendor  in  a  contract  for  the  sale  of  land  has  no  title,  and  can- 
not procure  one  or  cause  one  to  be  made,  or  has  been  plac- 
ed, either  by  his  own  act  or  by  operation  of  law,  in  a  situa- 
tion where  it  is  impossible  for  him  to  convey,  it  is  not  nec- 
essary for  the  purchaser  to  make  a  tender  of  the  purchase 
money  before  taking  steps  to  rescind  the  contract,  since  the 
law  does  not  require  the  performance  of  any  idle  or  useless 
formality.''"  And  the  existence  of  liens  on  land  subject 
to  a  contract  of  sale  is  sufficient  proof  of  the  vendor's  de- 
fault to  authorize  the  purchaser  to  rescind  the  contract,  and 
sue  for  money  paid  under  it,  without  making  a  formal  ten- 
der of  performance  on  his  part."'  For  even  stronger  rea- 
sons the  vendee's  right  to  rescind  may  be  saved  by  a 
tender  on  his  part  which  would  not  be  sufficient  if  the  ven- 
dor were  then  able  to  make  title,  as,  for  instance,  the  ten- 
der of  a  draft  for  a  payment  required  to  be  made  in  cash."^ 
But  a  vendee  of  land  holding  undisputed  possession  under 
a  bond  from  the  vendor  to  make  title  upon  payment  of  notes 
given  for  the  purchase  price,  cannot  rescind  the  purchase 
nor  defeat  collection  of  the  notes,  without  showing  a  par- 
amount outstanding  title  against  the  vendor  and   his   in- 


8  5  Bibb  V.  Wilson,  31  Miss.  024. 

06  Hawkins  v.  Merritt,  109  Ala.  2G1,  19  Soutb.  589 ;  Read  v.  Walk- 
er, 18  .Via.  3-3 ;  Griggs  v.  AA'oodruff,  14  Ala.  9 ;  Long  ^•.  BrowTi,  4 
Ala.  622;  JlcJlanus  v.  Cook,  59  Ga.  4S.j ;  Eunkle  v.  Jobnson,  30 
111.  32S,  8.3  Am.  Dec.  191 ;  Prlmm  v.  Wise,  126  Iowa,  .^28,  102  N.  W. 
427 ;  Webb  v.  Hancber,  127  Iowa,  200,  102  N.  W.  1127 ;  Wilbelm  v. 
Fiimple,  31  Iowa,  131,  7  Am.  Hep.  117 ;  Morange  v.  ilorrls,  34  Barb. 
(N.  Y.)  311 ;  Kerst  v.  Ginder,  1  Plttsb.  R.  (Pa.)  314 ;  Husou  v.  An- 
derson, 1  Rieb.  ICq.  C;is.  (S.  C.)  164;  Casb  v.  Meisenheimer,  53  Wash. 
57(;,  102  Pac.  429;  Siittboffl  t.  Maruca,  57  Wash.  102,  106  Pac.  632. 
But  see  Hani^ou  v.  Fox,  155  Gal.  106,  09  Pac.  489,  20  L.  R.  A.  (N.  S.) 
338,  132  Am.  St.  Rep.  72 :  Mitchell  v.  Sherman,  Freem.  Cb.  (Miss.) 
120 ;    Snyder  v.  Betker,  159  Mo.  App.  325,  149  S.  W.  .323. 

07  Morange  v.  Morris,  *42  N.  Y.  48;  IlewiMni  v.  Hoffman,  15  Daly 
(N.  Y.)  176,  4  X.  Y.  Supp.  621 ;  Ziehen  v.  Smith,  2  Jlisc.  Rep.  487,  24 
N.  Y.  Supp.  922. 

08  Primm  v.  Wise,  126  Iowa,  528,  102  N.  W.  427. 
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solvency  or  fraud  or  other  additional  facts  authorizing  equi- 
table interference. "^ 

§  567.  Actual  or  Threatened  Loss  or  Injury  as  Condi- 
tion Precedent. — In  order  to  obtain  the  rescission  of  a  con- 
tract, it  is  necessary  for  the  complaining  party  to  show  that 
he  has  suffered  actual  loss  or  injury  by  reason  of  it,  or  that 
he  is  threatened  with  substantial  loss  or  injury  which  will 
fall  upon  him  if  the  contract  is  not  annulled. ^"^  In  other 
words,  a  contract  will  not  be  rescinded  in  equity  where  a 
rescission  is  not  necessary  and  can  have  no  beneficial  ef- 
fect.^"^  And  the  court  will  not  go  through  the  useless  form 
of  having  a  contract  annulled  on  account  of  conditions 
therein  or  connected  with  its  original  issuance  which  can 
never  possibly  affect  the  question  of  defendant's  further 
liability.^"^  Thus,  for  example,  one  cannot  maintain  a  suit 
in  equity  for  the  cancellation  of  a  bill  of  sale  where  it  ap- 
pears that  it  has  never  been  delivered  and  that  he  has  both 
the  bill  and  the  property  in  his  possession  and  is  not  threat- 
ened with  any  disturbance  of  his  possession. ^"^  So,  where 
a  party  has  delivered  a  deed  to  a  third  person,  to  be  by  him 
delivered  to  the  grantee  upon  the  order  of  the  grantor  or 
his  agent;  and  afterwards,  before  the  agent  has  given  any 
order,  has  directed  such  third  person  not  to  deliver  the  deed, 
he  cannot  maintain  a  bill  in  equity  to  cancel  the  deed,  un- 
less it  appears  that  the  third  person  intends  or  threatens 

9  8  Black  V.  Walker,  98  Ga.  31,  26  S.  B.  477.  And  see  Hill  v.  Sam- 
uel, 31  Miss.  307. 

100  Bomar  v.  Eosser,  131  Ala.  215,  31  Soutti.  430;  Lawlor  v.  Mer- 
ritt,  81  Conn.  715,  72  Atl.  143 ;  Hairalson  v.  Carson,  111  Ga.  57,  36 
S.  B.  319;  Bishop  v.  Thompson,  196  111.  206,  63  N.  E.  684;  Lun- 
dalil  V.  Hansen,  147  111.  504,  35  N.  e.  741 ;  Jones  t.  Myers,  7  Blackf. 
(Ind.)  340;  Crittenden  v.  Craig,  2  Bibb  (Ky.)  474;  Lee  v.  Metcalfe, 
1  A.  K.  Marsh.  (Ky.)  115 ;  Mattingly  v.  Stone  (Ky.)  12  S.  W.  467 ; 
Hensley  v.  Hensley  (Ky.)  30  S.  W.  613 ;  Jewett  v.  Davis,  10  Allen  (Mass.) 
68 ;  Phillips  v.  Conklin,  58  N.  Y.  682 ;  Rostein  v.  Park,  38  Or.  1,  62  Pac. 
529 ;  Sayre  v.  Jlohney,  35  Or.  141,  56  Pac.  526 ;  Hoeldtke  v.  Horst- 
man  (Tex.  Civ.  App.)  128  S.  W.  642 ;  Buck  v.  Ward,  97  Va.  209,  33 
a  E.  513 ;  Eeuter  v.  La  we,  86  Wis.  106,  56  N.  W.  472.  But  compare 
Boulvi'are  v.  Crohn,  322  Mo.  App.  571,  99  S.  W.  796. 

101  HufE  V.  Jennings,  1  Morris  (Iowa)  454. 

102  Schuermann  v.  Union  Cent.  Life  Ins.  Co.,  165  Mo.  641,  65  S.  W. 
723. 

losMcArthur  v.  McArthur  (N.  J.)  19  Atl.  1094. 
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to  deliver  it,  or  that  he  has  disobeyed  or  will  disobey  the 
instructions  of  the  grantor/"*  So,  a  private  agreement  be- 
tween the  obligee  and  one  of  the  sureties  on  a  bond  that 
the  latter  shall  not  be  liable  will  afford  the  other  surety  no 
ground  to  claim  relief,  even  if  made  with  a  fraudulent  in- 
tent/""  Nor  can  a  person  claim  relief  against  a  deed  which, 
being  unrecorded  at  the  time  his  rights  attached,  is  entirely 
void  as  to  him.^"^  So,  where  the  petition  alleged  that  the 
plaintiff  was  the  assignee  of  a  purchase-money  mortgage 
note,  and  prayed  that  a  quitclaim  deed  of  a  lot  included  in 
the  mortgage,  executed  by  his  assignor  before  the  assign- 
ment of  the  note,  should  bg  set  aside  as  having  been  fraud- 
ulently procured,  but  it  appeared  that  the  property  covered 
by  the  mortgage,  excluding  the  lot  quitclaimed,  was  three 
times  more  than  sufficient  to  pay  the  amount  due  on  the 
note,  it  was  held  that  the  plaintiff  could  not  recover,  since 
he  was  not  injured  by  the  execution  of  the  quitclaim.^"' 

As  to  contracts  for  the  sale  of  land,  the  rule  is  that  if 
there  has  been  no  fraud  or  false  representation  by  the  ven- 
dor in  reference  to  title,  and  the  vendee  has  entered  and 
holds  peaceable  possession  under  an  executed  contract  of 
conveyance,  he  cannot  ordinarily  come  into  equity  for  re- 
lief on  account  of  a  defect  in  the  title,  but  must  resort  to 
his  common-law  action  on  the  covenant  of  warranty  of 
title ;  but  where  there  has  been  fraud,  a  court  of  equity 
will  grant  relief/"*  So,  where  the  purchaser  of  a  town  lot 
afterwards  discovered  a  minute  in  the  town  records  to  the 
effect  that  the  same  lot  had  been  sold  and  conveyed  to  a 
third  person,  and  brought  a  bill  for  the  cancellation  of  his 
contract,  but  it  did  not  appear  that  a  deed  to  such  third 
person  had  ever  been  delivered,  and  no  claimant  having  ap- 
peared after  the  lapse  of  many  years,  it  was  presutned  that 
none  ever  would,  and  the  bill  was  dismissed/"" 

10  4  Fitch  V.  Bunch,  30  Cal.  208. 

105  Cunningham  v.  Shields,  4  Hayw.  (Tenn.)  44. 

100  Johnson  V.  Crane,  40  Barb.  (N.  T.)  7S. 

107  Haseltine  v.  Smith,  154  Mo.  404,  55  S.  W.  633.  Ana  see  Hall  v. 
Turner,  110  N.  C.  i'.>2,  14  S.  E.  791. 

108  Yeates  v.  Pryor,  11  Ark.  58;  Breeding  v.  Flanuery  (Ky.)  14 
S.  W.  907;  English  v.  Bencilict,  25  Sliss.  lr,7 ;  Yciung  v.  Butler,  1 
Head  (Tenn.)  040;    Stipe  v.  Stipe,  2  Head  (Tenn.)  K^O. 

108  Morris  t.  McMillen,  3  A.  K.  Marsh.  (Ky.)  565. 
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In  regard  to  the  jurisdiction  of  a  court  of  equity  to  order 
the  cancellation  of  a  written  instrument,  the  exercise  of 
this  power  must  be  predicated  upon  a  showing  of  loss,  in- 
jury, or  danger  to  the  complainant.^^"  But  this  does  not 
necessarily  mean  financial  loss.  An  instrument  which  is 
invalid  or  functus  officio,  or  which  has  been  paid  or  dis- 
charged, the  invalidity  not  appearing  on  its  face,  may  be  or- 
dered canceled  on  a  showing  that  it  may  be  used  vexatious- 
ly  or  injuriously  and  when  the  evidence  to  impeach  it  might 
not  be  obtainable,^^'-  or  that  it  may  be  employed  to  harass 
one's  business  and  impair  his  credit. ■'^^  In  the  statutory 
law  of  some  of  the  states  it  is  provided  that  a  written  instru- 
ment in  respect  to  which  there  is  reasonable  apprehension 
that,  if  left  outstanding,  it  may  cause  serious  injury  to  a 
person  against  whom  it  is  void  or  voidable,  may  be  so  ad- 
judged on  his  application,  and  ordered  to  be  delivered  up 
or  canceled,  and  it  is  held  that  a  forged  deed  comes  within 
this  description.^^' 

§  568.  Demand  for  Performance;  Putting  Party  in  De- 
fault.— Where  a  contract  remains  executory  and  time  is 
not  made  of  the  essence  or  has  not  been  so  treated  by  the 
parties,  one  who  seeks  to  rescind  on  account  of  failure  or 
inability  of  the  other  to  perform,  or  delay  in  performance, 
must  first  make  a  demand  for  performance,  so  as  to  put  the 
other  party  in  default  for  his  failure  or  refusal  to  comply 
with  the  demand,  and  so  also,  one  who  seeks  to  rescind  an 
executed  contract  for  insufficient  or  unsatisfactory  perform- 
ance must  first  make  a  demand  for  sufficient  or  satisfactory 
execution  of  it.^^*  Thus,  for  example,  a  purchaser  under 
an  executory  contract  for  the  sale  of  land,  in  which  time  is 


110  Johnson  v.  Johnson,  59  Ga.  613;  Farmington  Village  Corp.  v. 
Sandy  River  Nat  Bank,  85  Me.  46,  26  Atl.  965. 

111  Duhme  v.  Mehner,  18  Ohio  Cir.  Ct.  K.  706;  Maise  v.  Garner, 
8  Tenn.  (Mart.  &  Y.)  383,  17  Am.  Dec.  817. 

112  Fl-ed  Macey  Co.  v.  Macey,  143  Mich.  138,  106  N.  W.  722,  5  L. 
R.  A.  (N.  S.)  1036. 

113  Angus  V.  Craven,  132  Cal.  691,  64  Pac.  1091. 

114  McFadden  v.  Henderson,  128  Ala.  221,  29  South.  640;  Stephen- 
son V.  Allison.  123  Ala.  439,  26  South.  290;  Hime  v.  Klasey,  9  111. 
App.  166;  Slitchell  v.  Sherman,  Freem.  Ch.  (Miss.)  120;  Kister  v. 
PoUak,  125  App.  Div.  226,  109  N.  Y.  Supp.  204. 
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not  of  the  essence,  who  has  paid  or  tendered  the  price,  and 
who  does  not  allege  fraud,  cannot  rescind  the  contract  with- 
out first  making  a  demand  upon  the  vendor  for  a  convey- 
ance in  accordance  with  the  terms  of  the  contract."^  And 
in  order  to  make  a  defective  title  a  ground  for  rescinding, 
the  purchaser  must  tender  payment  and  demand  the  con- 
veyance of  a  good  title. ^^^  And  if  a  deed,  mortgage,  or  oth- 
er conveyance  delivered  in  pursuance  of  a  contract  is  de- 
fective or  informal,  the  grantee  cannot  obtain  a  rescission 
of  the  contract  without  first  demanding  the  delivery  of  a 
good  and  sufficient  instrument. ^^^  So  again,  the  vendor  of 
land,  in  the  absence  of  a  provision  for  forfeiture,  cannot  re- 
scind the  contract  on  account  of  the  default  or  delay  of 
the  vendee  in  making  payments,  unless  he  shall  first  make 
a  demand  for  payment  and  afford  an  opportunity  to  make 
it.'^^  So,  where  an  application  to  purchase  land  from  a 
railway  company  provides  that  the  price  shall  be  fixed  in 
the  future,  and  that  until  then  the  applicant  shall  hold  the 
land,  the  rights  acquired  thereunder  by  the  applicant  can- 
not be  taken  away  without  giving  him  an  opportunity  to 
purchase  after  the  price  has  been  fixed. ^^^  And  the  subse- 
quent failure  of  the  sureties  on  a  bond  given  to  insure  com- 
pliance with  the  terms  of  a  contract  gives  the  obligee  no 
right  to  annul  the  contract  without  afifording  the  contractor 
an  opportunity  to  substitute  other  sufficient  sureties. '■^'' 
But  there  are  some  circumstances  which  would  render  a 
demand  for  performance  an  unnecessary  formality,  and  in 
such  cases  it  may  be  dispensed  with,  as,  for  instance,  where 
the  other  party  to  the  contract  has  already  acknowledged 
his  inability  to  perform  his  part  of  it.^^^  And  where  prop- 
erty is  conveyed  in  consideration  of  the  grantee's  agreement 

115  Walters  v.  Miller,  10  Iowa,  4L'7 ;  Tiernan  v.  Roland,  15  Pa. 
429 ;    Hyde  v.  Heller,  10  Wash.  ySO,  30  Pac.  249. 

lie  Hunter  t.  Goudy,  1  Ohio,  440. 

117  Isaacs  V.  Holland,  4  Wash.  54,  29  Pac.  976;  Colcord  v.  I^eddy, 
4  Wash.  791,  31  Pac.  320;  Duggar  v.  Denipsey,  13  Wash.  396,  43 
Pac.  3.'i7 ;    Spedden  v.  Sykes,  51  Wash.  267,  98  Pac.  752. 

lis  Tom  V.  WoUhoefer,  01  Tex.  277;  Williams  v.  Kiemey,  6  N.  Y. 
St.  Eep.  500 ;    Smead  v.  Lampher,  87  Vt.  1,  86  Atl.  1005. 

110  Avila  V.  Pereira,  120  Cal.  589,  .52  Pac.  840. 

120  Waco  Tap.  R.  Co.  v.  Shirley,  45  Tex.  355. 

121  Bunge  V.  Koop,  28  N.  Y.  Super.  Ct.  1. 
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to  support  the  grantor  for  life,  the  grantee  must  offer  such 
support  and  not  wait  to  be  asked  for  it,  and  his  failure  to 
do  so  is  ground  for  rescinding  the  conveyance/^'' 

In  addition  to  making  a  demand  for  performance,  where 
such  a  demand  is  necessary  under  the  rules  above  stated, 
it  is  necessary  that  the  party  seeking  to  rescind  should 
allow  the  other  party  a  reasonable  time  within  which  to 
comply  with  the  demand  so  made.^^*  Thus,  if  a  purchaser 
of  land  discovers  incumbrances  upon  it  of  which  he  was 
not  aware  at  the  time  the  contract  was  made,  he  cannot  re- 
scind because  of  such  incumbrances  without  giving  the  ven- 
dor a  reasonable  length  of  time  in  which  to  procure  their 
removal  or  release. ^^*  So,  where  a  city  seeks  the  cancella- 
tion of  its  contract  with  a  water  company  for  a  supply  of 
water  for  municipal  uses,  on  the  ground  that  the  company 
has  failed  to  furnish  "well-settled  and  wholesome  water," 
as  required  by  the  contract,  it  must  first  be  made  to  ap- 
pear that  the  company  had  been  fairly  notified  of  the  al- 
leged defects  in  the  water  supply  and  the  demands  of  the 
city  for  the  improvement  thereof,  and  had  been  given  a 
reasonable  time  to  comply  with  its  contract.^^^  So  the 
failure  of  vendors  to  deliver  a  deed  on  demand  will  not 
entitle  the  vendee  to  rescind,  where,  before  the  demand,  the 
parties  had  negotiated  for  a  settlement  on  different  bases,  so 
that  the  vendors  did  not  know  according  to  which  mode 
of  settlement  to  prepare  the  deed,  and  it  further  appears 
that  the  demand  was  addressed  to  the  vendors'  attorney  late 
in  the  afternoon,  and  he  promised  to  have  the  deed  ready 
the  next  day.^^"     Even  though  time  is  made  of  the  essence 

122  Barnes  v.  Barnes,  20  D.  C.  (9  Mac-key)  479. 

i23LaughUn  v.  North  Wisconsin  Lumber  Co.  (C.  C.)  176  Fed.  772; 
McFadden  v.  Henderson,  128  Ala.  221,  29  Soutli.  640;  EUiott  v. 
Howison,  146  Ala.  568,  40  South.  1018 ;  MuUin  v.  Bloomer,  11  Iowa, 
360;  Clark  v.  Bell,  4  Dana  (Ky.)  15;  Walsh  v.  Selover,  105  Minn. 
282,  117  N.  W.  499;  Schlffer  v.  Dietz,  83  N.  Y.  300;  Williams  v. 
Kierney,  6  N.  Y.  St.  Rep.  560;  Higinbotliam  v.  Frock,  48  Or.  129, 
83  Pac.  536,  120  Am.  St.  Rep.  796;  Appeal  of  Holt,  98  Pa.  257; 
Burchfield  v.  Alpha  Process  Co.,  45  Pa.  Super.  Ct.  254;  Skoog  v. 
Columbia  Canal  Co.,  63  Wash.  115,  114  Pac.  1034. 

124  Williams  v.  Thomas,  7  Kulp  (Pa.)  371. 

125  City  of  Winfield  v.  Winfleld  Water  Co.,  51  Kan.  70,  32  Pac.  663. 

126  Malmsten  v.  Beri-yhill,  63  Minn.  1,  65  N.  W.  88. 


§   568  RESCISSION   OF   CONTRACTS  1338 

of  the  contract  in  a  sale  of  land,  if  the  vendor  has  waived 
strict  performance,  he  cannot  afterwards  enforce  a  forfei- 
ture without  giving  such  notice  of  his  intention  to  do  so  as 
will  give  the  vendee  a  reasonable  opportunity  to  perform. '■^^ 
To  illustrate,  where  plaintiff  paid  money,  in  consideration  of 
which  defendant  agreed  to  cause  to  be  issued  to  him  shares 
of  stock  in  a  corporation  then  in  process  of  formation,  and 
plaintiff  sought  to  rescind  twenty  days  later  for  nonper- 
formance, his  bill  was  dismissed,  because  it  was  not  shown 
that  a  reasonable  time  for  performance  had  been  given/^' 
And  again,  where  a  vendor  had  spent  many  thousand  dol- 
lars in  attempting  to  procure  a  complete  title,  as  required 
by  the  contract,  and  proceedings  were  pending  in  court 
(instituted  at  the  request  of  the  purchaser)  which  could 
not  be  brought  to  a  conclusion  within  ten  days,  a  demand  of 
the  purchaser  requiring  the  vendor  to  complete  the  title 
within  ten  days  was  held  insufficient  to  justify  a  rescission 
of  the  contract. ^^'  But  on  the  other  hand,  where  a  vendor 
gave  notice  of  rescission  and  commenced  an  action  therefor 
eight  days  later,  it  was  held  that  the  vendee  could  not  com- 
plain where  he  failed  to  show  at  the  trial  his  ability  to  make 
the  payments  required  under  the  contract. ^^^ 

The  object  of  a  demand  for  performance,  with  the  allow- 
ance of  a  reasonable  time  to  comply,  is  to  put  the  opposite 
party  in  default,  so  that  a  basis  for  rescission  may  be  defi- 
nitely fixed,  and  so  that  a  tender  of  performance  thereafter 
made  may  lawfully  be  refused, ^''^  although  it  is  held  that, 
where  an  action  is  commenced  against  a  vendor  by  his  ven- 
dee based  on  an  alleged  defect  of  title,  and  the  defect  is  cured 
and  the  title  perfected  before  the  trial,  the  plaintiff  is  not 
entitled  to  a  decree  for  the  rescission  of  the  conveyance. ^^^ 
In  Louisiana,  under  the  civil-law  system  of  jurisprudence 

127  M,:>  V.  Bettner,  68  Minn.  179,  70  N.  W.  1076. 

128  Pinkiert  v.  Korublnm,  5  C:il.  App.  .522,  90  Pac.  969. 
120  Spencei-  v.  Lyman,  27  S.  D.  471,  131  N.  W,  s02. 

130  Barrows  v.  Haiter,  165  Cal.  15,  130  Pac.  1050. 

131  Ifayley  v.  Huvall,  1  Crancb,  C.  C.  2S:;,  Fed.  Cas.  No.  1.1"0 ;  De 
La  Verf^ne  Refrigerating  Mach.  Co.  y.  New  Orleans  &  W.  It.  Co., 
51  La.  Ann.  17.J.T,  26  South.  455 ;   Moreau  v.  Chauvin,  8  Rob.  (La.)  157. 

132  Mock  V.  Clialstrom,  121  Iowa,  411,  06  N.  W.  009.  See,  supra,  § 
434. 
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there  prevailing,  special  rules  obtain  as  to  the  necessity 
of  putting  the  other  party  "in  mora"  or  in  default.^^^  Gen- 
erally, however,  it  is  not  necessary  for  the  rescinding  party 
to  take  active  measures  beyond  the  necessary  notice  and  de- 
mand. Thus,  one  in  possession  of  land  need  not  first  test 
his  title  in  an  action  at  law  before  suing  to  cancel  an  in- 
strument as  a  cloud. '■^*  And  where  a  vendee  was  induced 
to  purchase  land  by  false  representations  concerning  the 
ownership  of  water  rights  appurtenant  thereto,  he  is  not 
required  to  purchase  outstanding  water  rights  represented 
by  the  vendor  as  having  passed  by  the  sale,  as  a  condition 
precedent  to  his  right  to  maintain  a  suit  for  the  rescission 
of  the  sale.^^^  And  where  a  contract  for  the  manufacture 
and  sale  of  certain  articles  required  that  they  should  be 
made  by  union  workmen,  or  else  the  contract  should  be 
canceled,  it  was  held  that  this  provision  was  for  the  sole 
benefit  of  the  buyer,  whose  right  to  abandon  the  contract 
did  not  arise  until  a  breach  on  the  part  of  the  seller.^'" 

§  569.  Notice  of  Rescission. — One  who  has  the  right  to 
rescind  a  contract  for  any  legally  sufficient  cause,  and  who 
means  to  exercise  that  right,  and,  if  necessary,  to  enforce  it 
in  the  courts,  must  first  give  the  opposite  party  notice  of  his 
intention  to  rescind,  or  a  notice  that  he  does  therewith  re- 
scind,^''' unless  there  are  circumstances  constituting  a  waiv- 

133  \  putting  in  default  is  not  necessary  in  a  suit  to  rescind  a 
«ale  for  lesion  beyond  moiety  (Copley  v.  Flint,  16  La.  380),  nor  in  a 
suit  for  damages  for  the  nonperformance  or  unskillful  performance 
of  work  contracted  to  be  done  (Morton  v.  Pollard,  9  La.  174),  nor  in 
the  case  of  an  actual  breach  or  active  violation  of  a  contract  (Mc- 
Neil V.  Knapp,  18  La.  Ann.  701 ;  Jllllard  v.  Farley,  15  La.  Ann.  518), 
though  it  is  otherwise  as  to  a  passive  breach  of  contract  (Charpaux 
V.  Bellocq,  31  La.  Ann.  164).  A  demand  of  a  notary  and  protest  for 
nonpayment  of  notes  given  for  the  price  of  property  sold  is  a  suiii- 
cient  putting  in  default  to  pay  the  price  to  authorize  a  rescission  of 
the  sale.  Bourgeat  v.  Smith's  Syndics,  16  La.  467.  After  being  put 
in  mora  by  written  demand,  followed  by  the  filing  of  a  suit  to  re- 
scind, an  offer  to  execute  by  the  vendor  comes  too  late.  Clover  v. 
Gottlieb,  50  La.  Ann.  568,  23  South.  459. 

134  Gewin  v.  Shields,  167  Ala.  593,  52  South.  887. 

135  Perry  v.  Boyd,  126  Ala.  162,  28  South.  711,  85  Am.  St.  Rep.  17. 
138  Earnshaw  v.  Whittemore,  194  Mass.  187,  SO  N.  E.  520. 

137  McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360,  79  C.  C. 
A.  298,  8  L.  R.  A.  (N.  S.)  1110;    American  Wine  Co.  v.  Brasher  (C. 
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er  of  such  notice  or  excusing  the  omission  to  give  it  (wliich 
case  will  be  considered  in  a  later  section)  or  unless  it  is 
otherwise  expressly  provided  in  the  contract  itself.'^^^  The 
failure  of  a  party  to  perform  his  part  of  a  contract  does  not 
per  se  rescind  it,  but  the  other  party  must,  within  a  reason- 
able time,  give  notice  of  his  intention  to  rescind. ^^^  And 
even  in  a  case  where  a  contract  contained  a  provision  that 
"any  judicial  or  legal  interference  shall  act  as  a  cancellation 
of  this  contract,  if  either  party  so  desire,"  it  was  held  that 
the  contract  was  not  canceled  by  the  mere  fact  that  an 
action  was  brought  to  enjoin  one  of  the  parties  from  dealing 
with  the  subject  of  the  contract,  but  that  it  was  necessarj'  for 
the  other  to  give  notice  of  his  intention  to  cancel  it  on  ac- 
count of  such  suit.^"" 

A  notice  of  rescission  may  serve  several  purposes  and 
may  be  required  for  several  reasons.  In  the  first  place, 
where  legal  cause  exists  for  the  rescission  of  a  contract, 
the  injured  party  has  his  election  either  to  rescind  or  to 


C.)  13  Fed.  595 ;  J.  M.  Ackley  &  Co.  v.  Hunter,  Benn  &  Co.'s  Co.,  ICC 
Ala.  295,  51  South.  9C4;  Pears  v.  Merrill,  9  Ark.  559,  50  Am.  Dec. 
220;  McGue  v.  Ronnmel,  148  Cal.  .5."0,  S3  Pae.  lOOO;  Buck  v.  Duvall, 
11  Ga.  App.  853,  76  S.  B.  10.j3 ;  Sanford  v.  Emory's  Adm'r,  34  111. 
468;  Cain  v.  Guthrie,  8  Blackf.  (Ind.)  409;  Ai-mstrong  v.  Pierson,  5 
Iowa,  317;  Mahoney  v.  McOea,  104  Iowa,  735,  74  N.  W.  699;  Allen 
V.  Adams,  162  Iowa,  300,  143  N.  W.  1092 ;  Pardoe  v.  Jones,  161  Iowa, 
42(;,  143  N.  W.  405;  Brooks  v.  Brous.siird,  136  La.  3S(),  67  South.  65; 
O'Shea  v.  Yaughn,  201  Mass.  412,  S7  X.  E.  616;  Lal'rauce  v.  Grilfln, 
160  Mich.  236,  125  N.  W.  34;  Close  v.  Crossland,  47  Minn.  500,  50 
N.  AY.  694;  Gaty  v.  Sack,  19  Mo.  .\pp.  470;  Marth  v.  Wiskercheu, 
186  Mo.  App.  515,  172  S.  W.  410;  JlcCormick  Harvesting  Mach.  Co. 
V.  Knoll,  57  Neb.  790,  78  N.  TY.  394 ;  Sherrill  v.  Coad,  92  Neb.  406, 
138  N.  W.  507;  Swazey  v.  Clioate  Jlfg.  Co.,  48  N.  H.  200;  Lyons  v. 
Yi^ait,  51  N.  J.  Eq.  (;0,  26  Atl.  :134 ;  Camden  Ironworks  v.  New  York, 
104  App.  I>iv.  272,  '.):;  N.  T.  Supp.  754;  Alexander  v.  L'tley,  42  N.  C. 
242;  Smith  v.  Hay,  l."2  Pa.  377,  25  Atl.  562:  North  American  Oil  Co. 
V.  Foi-s.vth,  48  I'a.  291;  Kentucky  Saw  Works  v.  Little  River  Land  &. 
Lumber  Co.  (Tenn.  Ch.  App.)  42  S.  ^X.  527;  Mnorc  v.  First  State 
Bank  (Tex.  Civ.  App.)  173  S.  AY.  2.31;  Hoadley  v.  House,  32  Vt.  179, 
76  Am.  Dec.  1(;7;    (haham  v.  Eardin,  1  Pat.  &  PI.  (Ya.)  206. 

138  Cold  v.  Beh,  152  Iowa,  368,  132  N.  W.  73;  Henderson  Bridge 
Co.  V.  O'Connor,  88  Ky.  303,  11  S.  AY.  IS,  957;  Maloney  v.  Malcohn, 
31  Mo.  45;    Duncan  v.  Etl^vrton,  6  Bosw.  (N.  Y.)  36. 

139  Carney  v.  Newberry,  24  111.  203. 

1^0  Crescent  Blfg.  Co.  v.  N.  O.  Nelson  Mfg.  Co.,  100  Mo.  325,  13  S. 
AV.  503. 
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affirm  it.  But  such  election  is  of  no  avail  unless  communi- 
cated to  the  other  party,  and  this  is  done  by  giving  notice  of 
rescission.  If  such  notice  is  not  given  within  a  reasonable 
time,  the  party  may  be  held  to  have  waived  his  right  to  re- 
scind and  to  have  elected  to  abide  by  the  contract.^*^  In 
the  next  place,  when  the  party  entitled  to  rescind  is  subject 
to  a  periodically  recurring  liability  under  the  contract  so 
long  as  it  continues  in  force  (as,  for  example,  for  rent  or 
for  wages),  a  notice  of  rescission  is  necessary  to  terminate 
the  contract  and  fix  the  point  of  time  beyond  which  his 
liability  shall  not  continue. ^*^  Again,  the  whole  theory  of 
rescission  involves  the  idea  that  no  unnecessary  loss  or  in- 
jury shall  be  inflicted  upon  the  opposite  party.  And  a 
prompt  notice  of  rescission,  in  the  case  of  an  executory 
contract,  will  absolve  him  from  the  duty  of  completing  the 
contract,'-*^  and  may  be  necessary  to  save  him  from  addi- 
tional expense  or  loss,  or  enable  him  to  realize  a  possible 
profit  by  being  left  free  to  deal  with  the  subject-matter  of 
the  contract.^**  Indeed,  it  has  been  held  that  a  person  is 
not  estopped  from  interposing  the  defense  of  fraud,  in  an 
action  on  the  contract,  by  his  failure  to  give  notice  of  re- 
scission, where  no  steps  had  been  taken  in  the  execution 
of  the  contract  and  the  other  party  had  incurred  no  liability 
or  loss  on  account  of  it.^*'^ 

Where  a  contract  for  the  sale  of  real  estate  reserves  to 
the  seller  the  right  to  declare  the  contract  void  in  case  the 
purchaser  shall  make  default  in  the  payment  of  the  price, 
failure  to  make  the  stipulated  payments  does  not  of  itself 
make  the  contract  void  or  effect  a  forfeiture  of  it,  but  the 
vendor  must  give  notice  of  his  election  and  intention  to  for- 

itiEstey  V.  Whitney,  112  Me.  131,  90  Atl.  1093;  Pursley  v.  Good, 
94  Mo.  App.  382,  68  S.  W.  218;   Seeds  v.  Simpson,  16  Oliio  St.  321. 

1*2  Watson  v.  Brown,  113  Iowa,  308,  85  N.  W.  28.  And  see  Backes 
V.  Schlick,  82  Xeb.  289,  117  N.  W.  707. 

1*3  Fountain  City  Drill  Co.  t.  Peterson,  126  Wis.  512,  106  N.  W.  17. 

1**  Vance  v.  Newman,  72  Ark.  359,  80  S.  W.  574,  105  Am.  St.  Rep. 
42. 

1*5  Brown  v.  Search,  131  Wis.  109,  111  N.  W.  210.  And  see  Wolf 
V.  National  City  Bank,  170  App.  Div.  565,  156  N.  T.  Supp.  575,  hold- 
ing that,  where  there  is  nothing  to  be  returned  to  the  party  against 
whom  rescission  is  claimed  by  reason  of  fraud,  notice  of  the  rescis- 
sion need  not  be  given. 
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feit  the  contract/^"  unless,  perhaps,  in  cases  where  time  is 
expressly  made  of  the  essence  of  the  contract. ^^^  In  some 
states  this  matter  has  been  regulated  by  statute.  Thus,  in 
Minnesota,  the  law  provides  that  an  owner  of  land  who  has 
contracted  to  sell  the  same  shall  not  declare  a  termination 
or  forfeiture  of  the  contract  without  serving  a  written  no- 
tice on  the  purchaser.^**  And  it  is  held  that  this  applies 
to  a  contract  executed  in  Minnesota,  although  the  land  to 
be  sold  is  situated  in  another  state.""  Finally,  it  is  to  be 
observed  that  a  notice  of  rescission  is  not  effectual  for  any 
purpose  unless  given  at  a  time  when  the  party  has  a  clear 
right  to  rescind,  or  under  circumstances  justifying  him  in 
that  course.  Thus,  a  contract  of  sale  is  not  rescinded  by 
the  vendor  sending  the  purchaser  a  notice,  when  he  has  no 
right  to  rescind,  that  the  contract  will  be  forfeited  unless 
prompt  payments  are  made.^^" 

§  570.  Same;  Effect  of  Previous  Defaults  or  Forbear- 
ance.— Where  a  contract  requires  payments  to  be  made  in 
installments,  with  a  right  to  declare  it  forfeited  on  a  de- 
fault, but  no  default  has  yet  occurred,  it  is  not  ordinarily 
necessary  to  give  notice  of  a  maturing  installment  and  that 
strict  compliance  will  be  insisted  on,  in  order  to  preserve 
the  right  to  cancel  the  contract  for  nonpayment.^ ^^  But 
where  a  right  of  forfeiture  once  accrued  has  been  waived 
or  suspended,  where  there  has  been  forbearance  or  condona- 
tion of  previous  defaults, — as.  where  the  party  to  whom 
the  payments  are  to  be  made  has  granted  extensions  of 
time,  or  acquiesced  in  delay,  or  accepted  overdue  payments 

140  Murray  v.  Schlosser,  44  111.  14;  Thompson  v.  Cdlby,  127  Iowa, 
2:jl,  10.3  N.  W.  117;  Murphy  v.  :Mf!ntyi(',  I'-J  Mich.  .1!)i,  116  N.  W. 
l'..)7 ;  Johnson  v.  Eklund,  72  JMinn.  ]!i,"),  7."i  X.  W.  14;  Iliu'inhotham  v. 
Frock,  48  Or.  129,  8:i  Pae.  r.riti,  120  Am.  St.  lU'p.  7'.>i;;  Weaver  v. 
Grimth,  210  Pa.  i:.;.  ','.)  Atl.  .31:".  1(1")  Am.  St.  Rep.  7S.3. 

1-17  Northern  Assur.  Co.  \.  Stout,  16  t'ul.  App,  5-JS,  117  Pac.  017; 
Prairie  Development  ("o.  v.  Leiberg,  15  Idaho,  .';7y,  '.JS  Pac.  (;i(j;  Gil- 
bert V.  I'nion  Pac.  R.  Co.,  70  Neb.  ICO,  112  N.  W.  350. 

148  Sylvester  v.  Holasek,  s;{  Minn.  302,  86  N.  W.  3.30;  Lamprey  v. 
St.  Paul  &  C.  Ey.  Co.,  80  Minn.  1S7,  94  N.  W.  r,",. 

1-1''  Finnes  v.  Selover,  102  Minn.  ::34,  113  N.  W.  883. 

"0  Lillis  V.  Steinbach,  51  Wash.  402,  99  Pac.  22. 

151  Fratt  V.  Daniels-Jones  Co.,  47  Mout.  487,  133  Pac.  700.  But 
see  Peters  v.  Oanfield,  74  Mich.  498,  42  X.  W.  12.j. 
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without  objection, — he  cannot  thereafter  forfeit  or  cancel 
the  contract  without  first  giving  distinct  and  sufficient  no- 
tice of  his  intention  to  insist  on  strict  compliance  with  its 
terms."^  And  if  no  particular  time  of  payment  is  specified 
in  a  contract  for  the  sale  of  land,  or  time  is  not  made  of  the 
essence,  and  the  vendor  permits  more  than  a  reasonable 
time  to  elapse  before  payment  of  the  purchase  money,  he 
will  be  held  to  have  waived  prompt  payment  thereof,  and 
cannot  rescind  the  contract  without  first  giving  the  vendee 
notice  of  his  purpose  to  require  the  purchase  money  to  be 
paid  within  some  reasonable  period. ^''^  It  has  even  been 
held  that  where  the  vendee  dies  after  taking  possession  of 
the  land  and  paying  part  of  the  purchase  money,  and  leaves 
infant  children  as  his  sole  heirs,  who  have  no  guardian, 
there  can  be  no  rescission  for  failure  to  pay  the  balance  of 
the  purchase  money,  since  there  is  no  one  to  whom  effective 
notice  can  be  given. ^^*  But  if  a  vendor  grants  an  extension 
of  time  for  payment  of  the  purchase  money,  he  may,  at  the 
time  of  doing  so,  notify  the  purchaser  that  the  contract  will 
be  canceled  if  payment  is  not  made  within  the  extended 
period,  and  when  this  is  done,  no  further  notice  will  be  nec- 
essary.^^^ 

On  the  same  principle,  where  the  stipulations  of  a  contract 
for  the  sale  of  personal  property  and  its  delivery  in  install- 
ments have  not  been  strictly  complied  with,  indulgence  hav- 

162  Morris  v.  Green,  75  Ark.  410,  88  S.  W.  565;  Stevinson  v.  Joy, 
164  Cal.  279,  128  Pac.  751;  Forssell  v.  Carter,  65  Fla.  512,  62  South. 
026;  Watson  v.  White,  152,111.  364,  38  N.  E.  902;  Monson  v.  Bragdon, 
159  111.  61,  42  N.  E.  383;  Eaton  v.  Schneider,  185  111.  508,  57  N.  E. 
421;  Thayer  v.  Meeker,  86  111.  470;  Barlow  v.  McDowell,  118  111. 
App.  506;  Vider  v.  Ferguson,  88  111.  App.  136;  O'Connor  v.  Hughes, 
35  Minn.  446,  29  N.  W.  152 ;  Tingue  v.  Patch,  93  Minn.  437,  101  N. 
W.  792;  Prophit  v.  Robinson,  34  Sliss.  141;  Darrow  v.  Cornell,  30 
App.  Div.  115,  51  N.  Y.  Supp.  828;  Church  v.  Bourne,  79  Misc.  Rep. 
629,  141  N.  T.  Supp.  333;  Portland  Ice  Co.  v.  Connor,  32  Pa.  Super. 
Ct.  428;  Goff-Kirby  Coal  Co.  v.  Marine  Coal  Co.,  31  Pa.  Super.  Ct. 
60;  William  P.  Kelley  Brick  Co.  v.  Clay  Product  Supply  Co.,  32  Pa. 
Super.  Ct.  408;  Williams  v.  Thomas,  7  Kulp  (Pa.)  371;  Estell  v.  Cole, 
62  Tex.  695;  Dillingham  v.  Kerr  (Tex.  Civ.  App.)  139  S.  W.  911; 
Walker  v.  McMurchie,  61  Wash.  489,  112  Pac.  500. 

153  Reddin's  Heirs  -v.  Smith,  65  Tex.  26. 

154  Phillips  V.  Herndon,  78  Tex.  378,  14  S.  W.  857,  22  Am.  St. 
Rep.  59. 

165  Sleeper  v.  Bragdon,  45  Wash.  562,  88  Pac.  1036. 
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ing  been  given  as  to  the  time  or  quantity  of  Jeliveries,  the 
purchaser  cannot  suddenly  rescind,  but  must  first  give  no- 
tice to  the  seller  of  his  intention  to  insist  on  strict  com- 
pliance or  that  he  will  cancel  the  contract  unless  delivery  is 
made  on  or  before  a  fixed  date.^^"  And  to  state  the  rule  in 
its  broadest  terms,  where  both  the  parties  to  a  contract  of 
sale  have  taken  considerable  latitude  in  its  performance, 
without  manifesting  any  intention  to  hold  each  other  to  a 
strict  and  literal  performance,  neither  party  can  abruptly 
rescind  for  noncompliance  without  fair  warning  of  an  in- 
tention to  insist  upon  a  literal  compliance  with  the  con- 
tract in  the  future.^""  But  even  in  these  circumstances  the 
right  to  notice  may  be  waived.  Thus,  in  an  action  for  the 
cancellation  of  a  contract  for  the  sale  of  land,  in  which  time 
was  made  essential,  it  appeared  that  the  strict  requirements 
of  the  contract  as  to  time  had  been  waived  by  the  vendor, 
so  as  to  entitle  the  purchaser  to  reasonable  notice  of  the 
vendor's  intention  to  terminate  the  contract  on  failure  of 
performance  by  him.  But  on  the  other  hand,  it  appeared 
that  the  purchaser  had  subsequently  refused  to  accept  a 
proffered  conveyance  from  the  vendor  on  the  sole  ground 
that  the  title  was  not  good,  when  in  fact  it  was  unexception- 
able. And  it  was  held  that  he  thereby  waived  and  sur- 
rendered his  right  to  further  time  or  notice,  and  the  vendor 
was  justified  in  putting  an  end  to  the  contract.^^^ 

§  571.  Same;  Waiver  of  Notice;  Facts  Excusing  Fail- 
ure to  Give  Notice. — While  notice  of  an  actual  or  intended 
rescission  of  a  contract  is  generally  necessary,  as  above  set 
forth,  yet  the  parties  may  expressly  waive  the  giving  of 
such  notice  by  a  provision  in  the  contract  itself,^  ^^  or  by 
their  subsequent  written  agreement,^""  or  a  waiver  of  notice 

156  McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360,  70  C.  C. 
A.  20S,  8  L.  R.  A.  (N.  S.)  1110:  Robinson  Clay  Products  Co.  v.  John 
H.  Thatcher  &  Sons  (Sup.)  IflO  N.  T.  Supp.  U.5S ;  Charles  J.  Webb  & 
Co.  V.  Novelty  Hosiery  Co.,  2:jl  Pa.  207,  80  Atl.  173. 

IS- Forsyth  v.  North  American  Oil  Co.,  53  Pa.  168;  Hattou  v. 
Johnson,  83  Pa.  219. 

iss  Cummings  v.  Rogers,  36  Minn.  317,  30  N.  W.  892. 

159  Welling  V.  StriclUand,  161  Mich.  235,  126  N.  W.  471. 

leowartman  v.  Breed,  117  Mass.  18;  Crane  v.  O'Reiley,  8  Mich. 
312;  Gallo  v.  City  of  New  York,  15  App.  Div.  61,  44  N.  Y.  Supp.  143. 
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on  the  part  of  the  person  who  would  be  entitled  to  it  may  be 
implied  from  such  acts  or  conduct  on  his  part  as  fairly  show 
that  he  does  not  insist  on  it  or  that  he  acquiesces  in  the  re- 
scission without  notice.^'^  Moreover  there  are  some  cases 
in  which  the  giving  of  such  a  notice  may  be  unnecessary,  or 
where  the  circumstances  excuse  the  failure  to  give  it.  This 
is  the  case,  for  instance,  where  the  party  against  whom 
rescission  is  claimed  has  definitely  abandoned  the  contract 
and  that  is  the  reason  given  for  terminating  it,^°^  or  where 
his  abandonment  of  the  contract  may  be  inferred  from  the 
fact  that  he  has  been  in  default  for  a  long  period  of  years, ^°^ 
or  has  for  a  long  time  acquiesced  in  the  termination  of  the 
contract  as  an  accomplished  fact  without  complaining  of  the 
want  of  notice.'"*  So  a  notice  of  rescission  may  become 
unnecessary  because  of  the  conduct  of  the  parties,^"^  and  a 
demand  by  the  seller  of  goods  for  rescission  because  of 
fraud  is  not  a  prerequisite  to  an  action  for  rescission,  where 
it  would  be  futile. ^"^  So  again,  failure  to  give  notice  may 
be  excused  by  the  fact  that  the  party  who  should  give  it 
did  not  know  and  could  not  by  reasonable  efforts  ascertain 
the  place  of  residence  of  the  other  party,^°^  and  it  would 
appear  that  this  rule  is  more  particularly  applicable  when 
such  other  party  has  removed  from  the  state. ^"^  And  in  an 
action  for  breach  of  contract,  where  the  plaintiff  himself 
had  failed  to  perform  his  part  of  it,  and  the  defense  is  based 
on  that  fact,  notice  of  rescission  is  not  necessary.'^** 

161  Westinghouse  Co.  v.  Gainor,  130  Mich.  393,  90  N.  W.  52. 

162  Dunlap  V.  Green,  60  Fed.  242,  S  C.  C.  A.  600;  Kennedy  v.  Em- 
bry,  72  Tex.  390,  10  S.  W.  88;  Hosier  v.  Walter,  17  Okl.  305,  87  Pac. 
877. 

163  Thompson  v.  Robinson,  93  Tex.  165,  54  S.  W.  243,  77  Am.  St. 
Rep.  843. 

164  Evans  v.  Ashe,  50  Tex.  Civ.  App.  54,  108  S.  W.  398,  1190. 

166  Lovell  V.  Isidore  Newman  &  Son,  102  Fed.  753,  113  C.  C.  A.  39. 

166  Triplett  v.  Rugby  Distilling  Co.,  66  Ark.  219,  49  S.  W.  975. 

167  MUler  V.  Horn  (Tex.  Civ.  App.)  149  S.  W.  769. 

168  Taylor  v.  Porter,  1  Dana  (Ky.)  421,  25  Am.  Dec.  155;  Town  v. 
Jepson,  133  Mich.  673,  95  N.  W.  742 ;  Kennedy  v.  Embry,  72  Tex.  387, 
10  S.  W.  88. 

169  Wood,  Curtis  &  Co.  v.  Seurich,  5  Cal.  App.  252,  90  Pac.  51. 

Black  Reso. — 85 
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§  572.  Notice  Stipulated  for  in  Contract. — In  the  ab- 
sence of  statutory  regulation,  the  parties  to  a  contract  may 
stipulate  for  the  character,  time,  and  other  conditions  of 
the  notice  of  cancellation  which  shall  be  required  to  termi- 
nate it,  and,  for  example,  a  provision  in  a  land  contract  that 
notice  of  cancellation  shall  be  directed  to  the  vendee  at  a 
named  post  office,  "which  shall  constitute  a  good  and  suffi- 
cient notice  and  service  thereof,"  is  valid. ^'"  But  when  a 
particular  form  of  notice,  or  notice  for  a  given  length  of 
time,  is  stipulated  for  in  the  contract,  exact  compliance 
with  it  is  necessary,  and  the  giving  of  the  prescribed  notice 
is  absolutely  an  essential  prerequisite  to  the  rescission  or 
cancellation  of  the  contract, "^^^  although  in  this  case,  if  the 
stipulation  is  complied  with,  the  party  is  not  entitled  to  any 
further  or  different  notice.^ '^  Even  in  this  case,  however, 
the  agreed  notice  may  be  waived  or  the  right  to  it  surren- 
dered. Thus,  the  notice  provided  for  in  a  contract  to  sell 
lands  on  credit,  giving  the  vendor  an  option  upon  the  ven- 
dee's default  to  cancel  the  contract  upon  giving  the  latter 
thirty  days'  notice,  need  not  be  given  where  the  vendee 
himself  abandons  the  contract,  and  notifies  the  vendor  of 
his  surrender  of  all  rights  thereunder. ^'^ 

§  573.  Form  and  Sufficiency  of  Notice. — No  particular 
manner  or  form  of  notice  for  the  rescission  of  a  contract  is 
required,  provided  it  is  clear,  explicit,  and  definitive, ^^*  and 
that  it  correctly  describes  the  subject-matter  to  which  it 
relates  and  with  such  certainty  as  to  preclude  reasonable 
possibility  of  mistake. ^^'''  An  unconditional  demand  for  the 
rescission  of  a  contract  is  equivalent  to  notice  that  the  party 

170  True  v.  Northern  Pac.  Ey.  Co.,  126  Minn.  72,  147  N.  W.  948. 

171  Williams  v.  Fnlted  States,  li(i  Ct.  CI.  i:i2;  Georgia  R.  &  Bank- 
ing Co.  T.  Haas,  127  Oa.  187,  56  S.  E.  31.S,  119  Am.  St.  Rep.  327,  9 
Ann.  Cas.  677;  Case  v.  Wolcott,  33  Ind.  5;  Wheeler  v.  McStay,  160 
Iowa,  745,  141  N.  W.  404,  L.  R.  A.  1015B,  181:  John  v.  McNeal,  167 
Mich.  148,  132  N.  W.  508;  Larson  v.  Minneapolis  Threshing  Blach. 
Co.,  92  Minn.  G2,  99  N.  W.  023;  McClellan  v.  McLemore  (Tex.  Civ. 
App.)  70  S.  W.  224. 

1"  Murphy  v.  Mclntyre,  152  Mich.  5;)1,  110  N.  W.  197. 
173  Edson  V.  McGraw,  37  La.  Ann.  294. 

iriChrisman  v.  Miller,  21  111.  227;  Sill  v.  Burgess,  134  111.  App. 
373. 

1'^  Wolke  V.  Chas.  A.  Watts  &  Co.,  125  Iowa,  321,  101  N.  W.  76. 
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elects  to  rescind  it/'"  and  so,  according  to  the  circumstanc- 
es, is  a  demand  for  the  restoration  of  property  which  had 
passed  or  been  delivered  under  the  contract,  if  accompanied 
by  an  explanation  that  it  is  in  pursuance  of  the  party's  in- 
tention to  rescind  and  is  made  for  that  purpose,^"  or  an 
offer  on  his  part  to  return  goods  or  restore  the  possession  of 
land  which  he  has  received  under  the  contract,  if  it  is  sim- 
ilarly made  clear  that  it  is  for  the  purpose  of  a  rescission.^'* 
And  it  is  ruled  that  a  demand  of  possession  preliminary  to 
an  action  of  forcible  detainer,  made  pursuant  to  a  provision 
in  a  contract  of  sale,  is  equivalent  to  the  exercise  of  an 
option  by  the  vendor  to  forfeit  the  contract  and  seek  to  re- 
cover possession  of  the  land,  as  provided  in  the  contract.^'* 
So  also,  where  a  buyer  countermands  his  order  for  goods  to 
be  made  for  him  or  shipped  to  him  under  an  executory  con- 
tract, before  the  work  is  completed  or  before  the  whole  of 
the  order  is  shipped,  it  is  notice  to  the  other  party  that  he 
elects  to  rescind,^*"  as  is  also  a  notice  that  he  will  receive  no 
more  goods  under  the  contract,  or  that  the  seller  is  directed 
not  to  ship  any  more.^'^  But  a  mere  request  to  hold  the 
order  until  further  advices,  to  which  the  seller  replies  that 
he  will  hold  for  a  limited  period,  is  not  a  countermand.^*^ 
And  a  continuing  contract  to  pay  for  all  the  beef  which  shall 
be  sent  by  the  vendor  to  a  certain  market  stand  cannot  be 
terminated  by  a  mere  notice  to  the  vendor  that  the  purchas- 
er has  nothing  to  do  with  the  business  carried  on  at  such 
stand,  since  the  contract  has  no  connection  with  the  busl- 


ine Place  v.  Brown,  37  Mich.  575.  And  see  Brown  v.  Young  (Ind. 
App.)  110  N.  E.  562. 

177  Mabry  v.  Randolph,  7  Cal.  App.  421,  94  Pac.  403.  But  see  Mott- 
ram  v.  Heyer,  5  Denio  (N.  T.)  629. 

ITS  Continental  Jewelry  Co.  v.  Pugh  Bros.,  168  Ala.  295,  53  South. 
324,  Ann.  Cas.  1912A,  657 ;  Smith  v.  Means,  170  Mo.  App.  158,  155  S. 
W.  454 ;    Hayt  v.  Bentel,  164  Cal.  680,  130  Pac.  432. 

179  Thiry  v.  Edson,  129  111.  App.  128.  But  see  Fears  v.  Merrill,  9 
Ark.  559,  50  Am.  Dec.  226. 

ISO  Heiser  v.  Mears,  120  N.  C.  443,  27  S.  E.  117. 

181  Sullivan  v.  McMillan,  26  Pla.  543,  8  South.  450;  Clement  & 
HawUes  Mfg.  Co.  v.  Meserole,  107  Mass.  362;  Riendean  v.  Bullock,  66 
Hun,  628,  20  N.  T.  Supp.  976. 

182  National  Cash  Register  Co.  v.  Hill,  136  N.  C.  272,  48  S.  E.  637, 
68  L.  R.  A.  100. 
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ness,  and  therefore  can  only  be  canceled  by  notice  that  the 
purchaser  will  no  longer  be  liable. ^^^ 

Formal  demand  for  the  rescission  of  a  contract  is  also 
unnecessary  where  the  one  party  complains  to  the  other  of 
having  been  deceived  in  the  transaction,  and  insists  that 
he  shall  be  made  whole,  as  this  is  equivalent  to  a  notice  of 
rescission. ^^*  But  a  mere  complaint  that  the  other  party  has 
violated  his  contract  or  failed  to  comply  with  it,  with  a 
statement  that  he  will  be  held  responsible  in  damages, 
does  not  effect  a  rescission  of  the  contract,  since  it  shows  an 
election  to  treat  the  contract  as  subsisting  and  to  sue  for 
damages. ^*^  And  so,  to  rescind  a  contract  for  the  sale  of 
land,  on  the  ground  of  nonpayment  of  the  price,  it  is  not 
sufficient  for  the  vendor  to  tell  the  vendee  that  he  has  for- 
feited the  contract,  but  he  must  give  notice  that  the  con- 
tract will  be  declared  forfeited  if  the  price  is  not  paid  within 
a  reasonable  time.'^*' 

It  is  not  material  that  a  notice  for  the  rescission  of  a  con- 
tract fails  to  specify  the  ground  for  cancellation,  if  such 
ground  exists  and  there  has  been  no  waiver  of  it,^'^  though 
the  notice  will  perhaps  serve  its  purpose  more  effectually  if 
it  states  unequivocally  that  the  party  giving  it  does  present- 
ly annul  or  rescind  the  contract  on  account  of  a  specified 
failure  or  default.'-'*  And  a  notice  for  the  termination  of  a 
contract  for  the  sale  of  land,  where  the  default  complained 
of  consists  in  the  failure  of  the  vendee  to  pay  an  installment 
of  the  price,  need  not  specify  the  amount  due.^*"  So  also, 
a  notice  of  forfeiture  which  unequivocally  declares  an  in- 
tention to  forfeit  the  contract,  with  the  reasons  for  such  ac- 
tion, is  sufficient  although  the  forfeiture  is  not  expressly 


183  Lift  child  V.  Johnson,  31  N.  Y.  Super.  Ct.  459. 

184  Cabanes.s  v.  Holland,  19  Tex.  Civ.  App.  383,  47  S.  W.  379;   Mc- 
Ind.jo  V.  Wood  (Tex.  Civ.  App.)  1C2  S.  W.  488. 

18=  R.  H.  White  Co.  v.  Jerome  H.  Remlclv  &  Co.,  198  Mass.  41,  84 
N.  E.  113 ;    Moore  v.  Beiseker,  147  Fed.  367,  77  C.  C.  A.  545. 
180  Mudgett  V.  Clay,  5  Wash.  103,  31  Pae.  424. 

187  Cox  V.  Eekstrom,  142  111.  App.  426. 

188  Commercial  Realty  &  Construction  Co.  v.  Dorsey,  114  Md.  172, 
78  Atl.  1099. 

189  Hage  V.  Benner,  111  Minn.  365,  127  N.  W.  3. 
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declared.^'"  And  it  is  to  be  observed  that  a  notice  for  this 
purpose  is  none  the  less  effective  because  it  is  expressed  in 
polite  terms  or  in  language  which  falls  short  of  being  im- 
perative, provided  the  intention  is  made  clear.  Thus,  a  suffi- 
cient notice  of  cancellation  may  be  given  where  one  party 
advises  the  other  that  "we  wish  to  cancel  our  contract,"  "^ 
or  "we  are  obliged  to  cancel,"  ^°^  or  "we  ask  to  rescind  and 
place  both  parties  just  where  they  were  before  the  trade."  ^"^ 
And  again,  unless  it  is  otherwise  provided  in  the  contract 
itself  or  in  some  statute  regulating  the  subject,  the  disaf- 
firmance or  rescission  of  a  contract  may  be  effected  by  a 
notice  given  orally  and  without  any  writing  or  ceremonious 
denunciation  of  the  alleged  grounds  for  its  cancellation.^"* 
And  to  constitute  a  rescission  of  a  contract  of  sale,  the  buyer 
need  not  expressly  repudiate  it,  but  if  his  acts  clearly  show 
such  an  intention  and  this  is  known  to  the  other  party,  it 
is  sufficient.^'"  Where  there  are  parties  jointly  interested 
in  the  contract,  on  one  side  or  the  other,  notice  of  rescission 
must  ordinarily  be  given  to  or  by  all  of  them,  as  the  case 
may  be.  Thus,  if  two  persons  are  jointly  interested  in  a 
purchase  of  goods,  a  countermand  of  the  order  given  by  one 
of  them  to  the  seller  will  not  terminate  the  contract,  unless 
facts  exist,  and  are  known  to  the  seller,  which  would  render 
the  act  of  the  person  giving  the  notice  effective  as  against  the 
other  joint  buyer. ^°*  But  one  who,  after  making  a  contract 
with  two  persons,  providing  for  written  notice  to  terminate 
it,  procures  the  interest  of  one  of  such  persons  by  assign- 
ment, cannot  complain  that  the  other  alone  gave  notice  of 
termination. ^°' 

180  Gaston  v.  Horn,  158  Iowa,  674,  138  N.  W.  92.5. 

191  Dick  V.  Ireland,  130  Pa.  299,  18  Atl.  735;  Eaton  v.  Smith,  20 
Pick.  (Mass.)  150. 

192  Pagan  v.  Aborn,  50  Misc.  Eep.  666,  99  N.  Y.  Supp.  479. 

193  Oates  V.  Bliss,  43  Vt.  299. 

19*  Kennedy  v.  United  States,  24  Ct.  CI.  122;  Caplan  v.  Moness,  64 
Misc.  Rep.  99,  117  N.  Y.  Supp.  941. 

195  Bamberger  Bros.  v.  Burrows,  145  Iowa,  441,  124  N.  W.  333; 
Kiefer  v.  Carter  Contracting  &  Hauling  Co.,  59  Wash.  108,  109  Pac. 
332. 

196  Fountain  City  Drill  Co.  v.  Peterson,  126  Wis.  512,  106  N.  W.  17. 

197  Holt  V.  Silver,  169  Mass.  435,  48  N.  B.  837. 
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§  574.  Ambiguous,  Conditional,  or  Alternative  Declara- 
tions.— To  be  effective,  a  notice  for  the  rescission  or  ter- 
mination of  a  contract  must  be  clear  and  unambiguous, 
conveying  an  unquestionable  purpose  to  insist  on  the  re- 
scission.^'^ And  where  the  conduct  of  one  having  the  right 
to  rescind  a  contract  is  ambiguous,  and  it  is  not  clear 
whether  he  has  rescinded  it  or  not,  he  will  be  deemed  not 
to  have  done  so.^'"  Under  this  rule,  a  mere  threat  to  can- 
cel the  contract,  or  a  statement  of  what  may  be  expected  in 
case  certain  conduct  should  be  persisted  in,  is  not  sufficient 
as  a  notice  of  rescission,^""  nor  can  an  effective  notice  be 
made  out  from  a  statement  of  one  of  the  parties  that  he  is 
disinclined  to  continue  trying  to  fulfill  the  contract  unless 
stipulated  advances  are  more  promptly  made,^"^  nor  from 
the  mere  expression  of  an  opinion  regarding  the  question 
whether  or  not  a  contract  has  been  forfeited, ^"^  nor  from  a 
statement  of  the  seller  of  goods  that  he  believes  the  buyer 
was  insolvent  when  he  bought  them  and  that  he  obtained 
them  fraudulently.-"^  For  the  same  reason  a  complaint  in 
regard  to  the  quantity  or  quality  of  goods  delivered  is  not 
equivalent  to  a  rejection  of  them,  and  cannot  serve  as  a 
notice  that  the  buyer  intends  to  rescind.^"*  But  where  a 
deed  provided  that  the  purchase  money  should  be  returned 
and  the  property  reconveyed  to  the  grantor  if  the  grantee 
was  dissatisfied  at  the  end  of  five  years,  a  statement  by  the 
grantee  in  response  to  an  inquiry  at  the  appointed  time 
that  "I  am  about  of  the  same  opinion  that  I  was  when 
the  transaction  was  had;  get  your  money  ready,"  means 
that  he  is  dissatisfied  and  means  to  reconvey.^"^    An  order 

198  Maday  v.  Eoth,  160  Mich.  2S9,  125  N.  W.  13,  136  Am.  St.  Rep. 
441;  Ford  v.  Dyer,  14S  Mo.  528,  49  S.  A\'.  1091.  And  see  Morris  v. 
Barritt,  23  App.  Div.  144,  48  N.  Y.  Supp.  898. 

190  Bridge  v.  Penniman,  51  N.  Y.  Super.  Ct.  183. 

200  Missouri  &  Illinois  B.  &  B.  R.  Co.  v.  Illinois  Terminal  R.  Co., 
133  111.  App.  178 ;   Edson  v.  Ma  gee,  43  Pa.  Super.  Ct.  297. 

201  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  186  N.  Y.  89, 
78  N.  E.  701. 

20  2  Auxier  r.  Taylor,  102  Iowa,  673,  72  N.  W.  291. 

203  George  Borgfeldt  &  Co.  v.  Wood,  92  Hun,  260,  36  N.  Y.  Supp. 
612. 

204  Ida  V.  Brody,  156  111.  App.  479;  Harding  v.  York  Knitting  MUls 
(C.  C.)  142  Fed.  228.     And  see  Haynes  v.  Flanders,  27  N.  H.  210. 

20C  Burner  v.  Burner,  115  Va.  484,  79  S.  E.  1050. 
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to  hold  goods  purchased  until  further  advised,  is  not  or- 
dinarily a  cancellation  of  the  contract  nor  a  notice  that  the 
buyer  means  to  rescind  it/°°  though  it  may  be  so  where 
the  goods  are  of  such  a  perishable  nature  that  either  an  im- 
mediate shipment  or  an  immediate  sale  to  some  one  else 
is  necessary  to  prevent  a  loss,  and  the  buyer  knows  this 
fact.^" 

Again,  a  notice  of  rescission  must  be  not  only  unequivo- 
cal but  also  unconditional.  Thus,  a  statement  by  the  buyer 
of  goods  that  he  will  not  rescind  if  the  seller  shall  fully 
perform  his  contract,  but  that  if  the  seller  fails  to  perform 
within  a  reasonable  time  he  will  stand  on  his  right  to  re- 
scind, is  conditional  and  therefore  not  immediately  effec- 
tive.^"' So  a  written  statement  that  "we  now  give  you 
notice  that,  unless  these  two  invoices  are  promptly  settled 
by  you,  we  shall  consider  all  business  between  us  at  an 
end,"  does  not  rescind  an  existing  contract  between  the 
parties,  but  means  that,  unless  the  invoices  are  promptly 
settled,  the  writers  will  not  enter  into  any  other  or  new 
contract  with  the  addressee.^""  So  where  strict  compliance 
with  the  terms  of  a  contract  for  the  sale  of  land  as  to  times 
of  payment  has  been  temporarily  waived,  a  notice,  after 
further  default,  that  "unless  you  wish  us  to  declare  the 
contract  forfeited,  kindly  call  immediately,"  is  not  suffi- 
cient, as  it  is  a  mere  suggestion  of  a  possibility.^^"  But 
though  such  a  conditional  notice  of  rescission  may  not  be 
effective  at  once,  it  may  become  so  on  failure  to  comply 
with  the  condition.  Thus,  a  notice  to  a  manufacturer  from 
a  purchaser  that,  if  the  articles  are  not  delivered  by  a  cer- 
tain limited  time,  he  will  make  a  contract  with  other  par- 
ties, will  operate,  after  the  expiration  of  the  limited  time, 
as  a  rescission  of  the  contract,  so  far  as  to  amount  to  a 
refusal  to  accept  a  delivery  under  it.^^^    Further,  an  offer  or 

206  Wallace  v.  Blake,  15  Daly,  158,  3  N.  T.  Supp.  934. 

207  Bigelow  V.  Chapman,  43  111.  App.  561. 

20  8  Simrall  v.  American  Multigraph  Sales  Co.,  172  Mo.  App.  384, 
158  S.  W.  437. 

20  9  Weill  V.  American  Metal  Co.,  182  111.  128,  54  N.  E.  1050. 

210  Vider  v.  Ferguson,  88  111.  App.  136. 

211  Aekerman  v.  Voorhies,  33  N.  Y.  Super.  Ct.  487.  And  see  J.  K. 
Armsby  Co.  v.  Grays  Harbor  Commercial  Co.,  62  Or.  173,  123  Pac. 
32. 
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demand  of  rescission  should  not  be  in  the  alternative. 
Thus,  a  letter  written  by  a  purchaser  of  work  cattle  war- 
ranted to  be  suitable  for  his  purposes,  expressing  great  dis- 
appointment in  them,  and  stating  that  he  will  not  pay  his 
note  therefor,  and  that  they  are  not  worth  more  than  a  cer- 
tain sum  named  by  him,  and  that  the  seller  may  take  them 
away,  upon  which  he  will  pay  for  their  use,  or  may  leave 
them,  whereupon  he  will  pay  the  amount  stated  by  him  as 
their  value,  is  not,  as  a  matter  of  law,  a  rescission  of  the 
contract.^'-^ 

§  575.  Service  or  Delivery  of  Notice. — Notice  for  the  re- 
scission of  a  contract  must  be  given  to  the  party  in  inter- 
est.^^^  Thus  in  a  case  where  A.  was  the  real  owner  of  land, 
but  the  legal  title  was  in  C,  and  A.  sold  the  land  to  B. 
and  the  latter  procured  a  conveyance  to  himself  from  C, 
it  was  held  that  a  notice  of  rescission  of  the  sale  on  the 
part  of  B.  which  was  given  to  C.  instead  of  to  A.  was  not 
sufficient. ^^*  If  the  notice  is  directed  to  the  proper  per- 
son, but  is  given  to  a  third  person  to  be  handed  or  com- 
municated to  him,  it  is  not  effectual  unless  it  is  shown  that 
the  proper  person  actually  received  it,^^°  or  unless  the  per- 
son to  whom  it  was  delivered  was  an  agent  of  the  prin- 
cipal in  the  transaction  or  was  acting  for  him  in  the  very 
business  to  which  the  contract  related, ^^°  though  it  is  held 
in  New  York  that  service  of  the  notice  by  leaving  it  at  the 
house  of  the  person  to  be  served  in  the  care  of  a  person  of 
mature  age  is  sufficient.^^'  Where  the  transaction  to  be 
rescinded  was  negotiated  through  an  agent,  notice  of  re- 
scission given  to  him  will  ordinarily  be  effective  as  against 
his  principal, ^^'  but  where  an  agent  obtains  an  order  for 
goods  by  fraudulent  representations,  an  order  to  cancel 
the  same  must  be  sent  directly  to  the  principal,  and  not 

212  Churchill  v.  Price,  44  Wis.  540. 

213  Pope  Metal  Co.  v.  Sandoval  Zinc  Co.,  148  111.  App.  444. 
21-1  Elliott  V.  Boaz,  9  Ala.  772. 

21=  .Tones  v.  V,'essel,  40  Neb.  116,  58  N.  W.  723;  McDermott  v.  Can- 
non, 14  La.  Ann.  313. 

218  Hopper  V.  Taylor,  4  E.  D.  Smith  (N.  Y.)  486. 

217  City  of  New  York  v.  Moore,  52  Hun,  139,  4  N.  Y.  Supp.  855. 
And  see  Murray  v.  Schlosser,  44  111.  14. 

218  Mason  v.  Strickland,  73  Neb.  783,  103  N.  W.  458. 
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to  the  agent.^^'  And  where  a  deed  is  deposited  with  a  bank 
on  the  understanding  that  it  shall  be  delivered  to  the  gran- 
tee on  his  payment  of  the  consideration  within  a  specified 
time,  a  notice  of  rescission  addressed  to  the  bank  will  not 
serve  the  purpose  of  a  notice  to  the  grantee. ^^"  But  it  has 
been  held  in  a  case  in  Pennsylvania  that  where  a  vendor 
has  been  imposed  upon  by  actual  fraud,  and  nothing  has 
been  paid  on  the  contract,  and  the  goods  have  been  levied 
on  by  the  sheriff  at  the  suit  of  another  creditor,  notice  to 
the  sheriff  and  joining  in  an  interpleader  to  try  the  title 
to  the  property  is  a  sufficiently  explicit  declaration  of  the 
intention  to  rescind. ^^^ 

Where  rescission  is  sought  as  against  several  parties  in 
interest,  the  notice  should  be  given  to  all.  Thus,  to  rescind 
a  contract  for  the  sale  of  land,  where  the  purchaser  is  dead 
and  his  widow  and  minor  children  are  in  possession,  it  is 
not  sufficient  to  give  notice  of  rescission  to  one  who  has 
been  appointed  executor  of  the  estate  together  with  the 
widow,  for  this  would  not  affect  the  rights  of  the  chil- 
dren.^^^  So,  where  a  statute  requires  that  written  notice  of 
the  rescission  of  a  contract  for  the  sale  of  land  shall  be 
given  to  "the  vendee  or  purchaser  or  his  assigns,"  such 
notice  must  be  served  on  all  persons  known  by  the  vendor 
to  have  acquired,  by  purchase  or  otherwise,  the  purchaser's 
interest  in  the  property,  the  word  "assigns"  being  used  in 
its  broad  meaning  and  not  restricted  to  mere  assignees  of 
the  written  contract.^^^  In  the  case  of  a  corporation,  the 
notice  should  be  delivered  to  a  proper  officer  at  its  prin- 
cipal place  of  business. ^^*  It  is  of  course  not  necessary 
that  a  notice  of  rescission  should  be  served  with  the  for- 
malities of  a  writ  or  legal  process.  It  may  be  given  in  the 
form  of  a  letter,^^°  or  even  of  a  conversation  by  means  of 

219  Smith  V.  Columbia  Jewelry  Co.,  114  Ga.  698,  40  S.  E.  735. 

220  Smith  T.  Russell,  20  Colo.  App.  554,  80  Pac.  474. 
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Co.  T.  Raymond  Bros.-Clarke  Co.,  90  Neb.  553,  134  N.  W.  174. 
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the  telephone. ^^°  There  may  also  be  some  cases  in  which 
constructive  notice  will  serve  the  purpose,  as  where  one 
who  has  contracted  to  buy  land  has  long  been  in  default, 
and  the  vendor  sells  and  conveys  to  a  third  person,  in 
which  case  the  record  of  the  deed  may  serve  as  constructive 
notice  to  the  contract  purchaser  of  the  termination  of  his 
rights  under  the  contract. ^^''  But  an  indorsement  on  the 
record  of  a  bond  for  a  deed,  of  which  time  was  made  of  the 
essence,  signed  by  the  vendor,  declaring  the  bond  null  and 
void  for  default  in  payment,  being  a  mere  memorandum  not 
required  by  law,  is  not  a  legal  notice  to  the  vendee  of  a 
forfeiture  of  his  rights  under  the  bond.^^* 

§  576.     Institution  of  Suit  as  Equivalent  to  Notice. — The 

institution  of  a  suit  to  rescind  a  contract  or  cancel  a  con- 
veyance is  in  itself  a  sufficient  notice  of  the  plaintiff's  elec- 
tion to  rescind  or  disaffirm  the  transaction,  and  where  this 
course  is  taken,  no  previous  notice  is  required.'"^  Thus, 
where  a  party  files  a  bill  to  rescind  a  contract  for  the  ex- 
change of  lands  on  the  ground  of  fraud,  consisting  in  the 
concealment  of  the  fact  that  there  were  judgments  which 
were  liens  on  the  defendant's  lands  at  the  time,  the  dis- 
charge of  such  liens  after  the  filing  of  the  bill  will  not  af- 
fect the  complainant's  rights.  For  the  institution  of  the 
suit  constitutes  a  rescission  and  an  election  to  recover  back 
the  property  given  in  exchange,  and  the  one  party  could 
not  after  that  revive  the  contract  without  the  other's  con- 
sent.^^^     On  the  same  principle,  bringing  a  suit  to  recover 

228  Cox  V.  Cllne,  147  Iowa,  3.5:3,  126  N.  W.  3.30. 
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Kio,  118  N.  Y.  Supp.  905;  Sneve  v.  Schwartz,  25  N.  D.  287,  141  N.  W. 
34S;  Klrby  v.  Harrison,  2  Ohio  St.  326,  59  Am.  Dec.  077;  Davis  v. 
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back  the  consideration  money  paid  under  a  contract,  after 
a  breach  of  it,  is  equivalent  to  an  express  disaffirmance  of 
it,  and  is  to  be  regarded  as  sufficient  evidence  of  the  de- 
termination of  the  party  to  treat  it  as  rescinded.^"  And 
so,  in  the  case  of  a  contract  for  the  sale  of  land,  when  the 
vendee  is  in  default,  and  the  vendor  brings  ejectment  (of 
other  equivalent  action)  to  recover  the  possession  of  the 
land,  this  constitutes  an  election  to  rescind  the  contract, 
and  the  institution  of  the  suit  is  a  sufficient  notice  of  such 
election. ^'^  And  on  the  other  hand,  where  a  party  to  a 
contract  brings  suit  to  have  it  enforced,  or  to  recover  mon- 
ey alleged  to  be  due  under  it,  or  to  recover  the  price  agreed 
to  be  paid,  this  constitutes  an  election  on  his  part  to  affirm 
the  contract  or  to  treat  it  as  still  subsisting,  and  is  sufficient 
notice  of  such  election. ^^^  So  also,  where  one  has  the 
right  to  rescind  a  contract  on  the  ground  of  fraud,  but 
brings  an  action  for  damages  for  the  alleged  fraud,  he  there- 
by manifests  his  intention  not  to  rescind  but  to  treat  the 
contract  as  in  force.^'* 

§  577.     Acts  Constituting  or  Evidencing  Rescission. — As 

already  stated,  one  who  has  a  legal  right  to  rescind  a 
contract  to  which  he  is  a  party  must,  with  reasonable 
promptness,  make  his  election  whether  he  will  rescind  or 
affirm  it,  and  if  he  elects  to  rescind,  he  must  give  notice 
of  his  intention  to  do  so  and  ofl!er  restoration  of  whatever 
he  may  have  received  under  the  contract,  at  the  same  time 
claiming  the  return  of  what  he  may  have  given. ^^'^     The 

231  Mobley  v.  Pickett,  9  Ala.  97;  Graham  v.  Holloway,  44  111.  385 ; 
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mere  occurrence  of  a  default  or  other  sufficient  ground  for 
terminating  the  contract  will  not  effect  its  rescission  with- 
out some  declaration  or  act  indicating  an  intention  to  in- 
sist on  it  as  a  cause  for  undoing  the  contract,^'*  and  a  par- 
ty's intention  to  rescind  a  contract  because  of  the  hap- 
pening of  an  event  giving  him  the  right  to  do  so  must  be 
shown  by  some  overt  act  or  outward  manifestation,^*'  and 
mere  words  of  disaffirmance,  if  followed  by  positive  acts 
acquiescing  in  the  continuance  of  the  contract,  do  not  re- 
scind it.^'*  So,  an  effective  rescission  of  a  contract  is  not 
accomplished  by  a  simple  remonstrance  against  certain  al- 
leged misrepresentations,  with  no  demand  or  offer  of  res- 
toration to  the  status  quo,^^"  nor  by  a  mere  request  that 
execution  of  the  contract  may  be  suspended  until  fur- 
ther instructions,  which  are  to  be  given  within  a  specified 
time,^*"  nor  by  a  mere  assertion  or  claim  that  the  other  par- 
ty has  been  guilty  of  a  breach  of  the  contract  or  a  failure 
to  perform  it.^*^  And  where  a  contract  for  the  purchase  of 
land  provides  for  the  forfeiture  of  the  earnest  money  in 
case  of  default,  such  forfeiture  does  not  release  the  vendee 
from  his  obligation  to  complete  the  purchase. ^*^ 

§  578.     Same;    Suit  to  Rescind  or  to  Recover  Property. 

"In  some  cases  the  institution  of  a  suit  to  rescind  is  the 
first  act  of  repudiation  and  rescission,  but  it  is  not  the  only 
way  to  bring  it  about.  Rescission  is  a  fact,  the  assertion  by 
one  party  to  a  voidable  contract  of  his  right  (if  such  he 
has)  to  avoid  it,  and  when  the  fact  is  made  known  to  the 
other  party,  whether  by  a  suit  or  in  any  other  unequivocal 
way,  the  rescission  is  complete.     As  a  result  of  it,  a  suit 
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may  or  may  not  be  necessary."  ^*'  Thus,  one  who  has  been 
induced  by  fraud  to  subscribe  for  stock  of  a  corporation, 
and  who  gives  notice  of  his  rescission  to  the  officers  of  the 
company,  need  not  resort  to  equity  to  annul  the  subscrip- 
tion, but  he  can  wait  until  sued  on  his  subscription  and  then 
rely  on  the  fraud  in  defense.^**  Generally,  however,  the 
institution  of  a  suit  which  would  be  inconsistent  with  any 
recognition  of  the  contract  as  still  in  force  will  be  effective 
as  a  rescission  of  it.  Thus,  if  the  unpaid  seller  of  goods,  on 
discovering  that  he  has  been  tricked  or  deceived  or  that 
the  purchaser  is  insolvent,  brings  an  action  of  replevin  (or 
a  similar  statutory  action)  to  recover  the  possession  of  the 
goods,  it  is  a  sufficient  notice  of  his  intention  to  rescind  the 
sale  and  also  an  effective  disaffirmance  of  it,^*^  although 
it  has  been  held  that  if  the  seller  is  defeated  in  such  an  ac- 
tion of  replevin,  there  is  no  rescission  of  the  sale  such  as 
to  prevent  him  from  afterwards  maintaining  an  action  for 
the  price. ^*''  But  it  should  be  noted  that  no  rescission  re- 
sults from  the  bringing  of  an  action  such  as  could  be  sus- 
tained only  on  the  theory  that  the  contract  is  recognized 
as  subsisting  and  as  binding.  Thus,  if  the  unpaid  vendor  of 
land  brings  an  action  to  recover  on  the  notes  given  for  the 
purchase  money,  this  is  an  election  rather  to  affirm  the 
contract  of  sale  than  to  rescind  it,^*'  and  an  attachment  for 
the  purchase  price  of  goods  sold  is  not  consistent  with  the 
theory  that  the  sale  has  been  rescinded,  and  does  not  bring 
about  a  rescission  even  though  the  seller  of  the  goods  be- 
comes the  purchaser  at  the  attachment  sale,  and  takes  pos- 
session of  the  property,  and  settles  with  the  officer  by  cred- 
iting on   the  original   demand   against   the   defendant   the 
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18  N.  Y.  552;  Wallace  v.  O'Gorman,  53  Hun,  638,  6  N.  Y.  Supp.  890; 
Thompson  v.  Fuller,  54  Hun,  639,  8  N.  Y.  Supp.  62 ;  Bacon  v.  Sond- 
ley,  3  Strob.  (S.  C.)  542,  51  Am.  Dec.  646;  Hcinze  v.  Marx,  4  Tex. 
Civ.  App.  599,  23  S.  W.  704. 

24  6  Ames  V.  Moir,  130  111.  582,  22  N.  E.  535. 
247  Mies  V.  Phinney,  90  Me.  122,  37  Atl.  880. 
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amount  of  the  net  proceeds  of  the  sale.^**  So,  the  recovery 
of  possession  of  land  by  the  vendor  in  a  contract  for  the 
sale  of  it  is  not  necessarily  a  rescission  of  the  sale,  for  it 
does  not  follow  that  the  vendee  was  entitled  to  the  pos- 
session by  the  terms  of  the  contract,  and  therefore  the  bur- 
den is  on  him  to  show  that  the  recovery  was  inconsistent 
with  those  terms. ^'"'  The  threat  of  a  suit  may  constitute 
a  sufficient  repudiation  of  a  contract,  if  based  on  an  un- 
equivocal assertion  that  the  party  considers  the  contract  as 
annulled  and  a  demand  for  the  return  of  what  he  has  given 
under  it.^"^"  But  it  appears  that  the  bringing  of  a  suit  which 
would  amount  to  a  recognition  of  the  fact  that  the  con- 
tract has  been  rescinded,  or  to  an  acquiescence  in  that  sit- 
uation, if  dismissed  before  trial,  will  not  estop  the  party 
from  afterwards  instituting  a  suit  which  he  could  not  main- 
tain except  on  the  theory  that  the  contract  remains  in 
force.^" 

§  579.  Same;  Regaining  or  Accepting  Possession  of 
Property. — Where  a  vendor  of  goods  has  delivered  the 
property  but  has  not  received  payment,  his  mere  request 
for  the  return  of  the  goods  to  him,  which  is  refused,  does 
not  effect  a  rescission  of  the  sale.^°^  And  where  goods  have 
been  sold  by  a  valid  sale  and  the  right  of  property  has 
passed,  and  afterwards  the  purchaser  neglects  to  receive 
and  pay  for  the  goods  in  the  manner  agreed,  this  will  not 
of  itself,  without  more,  have  the  effect  of  rescinding  the  con- 
tract and  revesting  the  title  in  the  vendor  so  that  he  can 
sell  again. ''"^  But  when  the  seller  reclaims  or  retakes  the 
property  after  delivery,  because  it  has  not  been  paid  for, 
the  presumption  is  that  the  sale  is  rescinded,  unless  there 
is  evidence  to  show  an  intent  to  retake  it  for  the  purpose 
of  resale  on  the  buyer's  account,  or  otherwise  not  to  dis- 


zisHollis  V.  Friedman,  112  Ga.  699,  87  S.  E.  971. 

2  49  Todd  V.  Collier,  53  Ind.  11'2;  Donaldson's  Adni'r  v.  Waters' 
Adm'r,  ;;5  Ala.  107. 

25  0  -Woodman  v.  Blue  Grass  Land  Co.,  125  Wis.  489,  103  N.  W.  236, 
104  N.  W.  920. 

261  Kuhns  V.  Gates,  92  Ind.  60. 

252  Hathaway  &  Mease  v.  O'Gorman  Co.,  26  R.  I.  476,  59  Atl.  397. 

263McClure  v.  Williams,  5  Sneed  (Tenn.)  718. 
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charge  the  debt  due  for  the  price.^°*  So,  where  the  seller 
of  property,  on  learning  of  the  buyer's  insolvency,  stops  the 
property  in  transit  and  claims  it  as  his  own,  he  thereby  re- 
scinds the  contract  of  sale.^^°  And  where  a  purchaser  has 
procured  the  sale  by  fraud,  and  has  sold  part  of  the  goods, 
the  vendor  disaffirms  the  sale  by  claiming  the  part  remain- 
ing in  the  possession  of  the  vendee,  and  receiving  from  the 
latter's  purchaser  the  price  of  the  rest.^^°  On  the  same 
principle,  if  an  article  is  returned  to  the  manufacturer  or 
seller  of  it  by  the  purchaser,  on  the  ground  of  fraud  in  the 
sale,  or  because  the  article  is  inferior  to  specifications,  un- 
satisfactory, not  as  warranted,  or  otherwise  unacceptable, 
and  the  manufacturer  or  seller  accepts  the  property  so  re- 
turned to  him,  this  will  amount  either  to  a  rescission  on 
his  own  part  or  to  an  acquiescence  in  the  purchaser's  re- 
scission.^^' But  an  acceptance  of  goods  returned  as  infe- 
rior, only  for  the  purpose  of  enabling  the  vendor  to  replace 
them  with  others  of  satisfactory  qtiality,  is  not  a  rescis- 
sion,^"* nor  does  a  rescission  occur  where  the  seller  of  goods 
claimed  to  be  of  inferior  quality,  takes  them  back  as  re- 
quested, examines  them,  and,  having  satisfied  himself  that 
they  are  of  proper  quality,  tenders  them  again  to  the  pur- 
chaser, who  refuses  to  receive  them.^""  And  a  proposal  by 
the  seller  of  a  machine  to  accept  a  return  of  it  for  the  pur- 
pose of  an  exchange  does  not  constitute  a  rescission  of  the 


254  Sloane  v.  Van  Wyck,  4  Abb.  Dec.  (N.  Y.)  250;  Martin  v.  Eames, 
26  Vt.  476.  But  see  Baumann  v.  Moseley,  73  Hun,  40,  25  N.  Y.  Supp. 
882. 

2  55  Kearney  Milling  &  Elevator  Co.  v.  Union  Pac.  Ry.  Co.,  97  Iowa, 
719,  66  N.  W.  1059,  59  Am.  St.  Rep.  434;  Boyd  v.  Second  Hand  Sup- 
ply Co.,  14  Ariz.  36,  123  Pac.  619.  But  the  detention,  by  vendors,  of 
goods  sold,  on  the  insolvency  of  the  vendee  and  his  assignment  for 
the  benefit  of  creditors,  does  not  rescind  the  contract  of  sale.  Ap- 
peal of  Patten,  45  Pa.  151,  84  Am.  Dec.  479. 

25  8  Raby  V.  Frank,  12  Tex.  Civ.  App.  125,  34  S.  W.  777. 

25  7  B.  T.  Kenney  Co.  v.  Ruff,  34  Ind.  App.  2.59,  72  N.  E.  622; 
Dougherty  v.  Neville,  186  N.  Y.  578,  79  N.  B.  1103;  Grouse  v.  Wolf, 
4  Misc.  Rep.  535,  24  N.  Y.  Supp.  703 ;  Healy  v.  Utly,  1  Cow.  (N.  Y.) 
345;  Minnesota  Thresher  Mfg.  Co.  v.  Wolfram,  96  Wis.  481,  71  N.  W. 
809.    See  Keystone  Mfg.  Co.  v.  Hampton,  141  Ala.  415,  37  South.  552. 

25  8  Mason  v.  Smith,  130  N.  Y.  474,  29  N.  E.  749. 

2  59  Schultz  v.  Bradley,  4  Daly  (N.  Y.)  29. 
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sale.'''''  And  so,  a  contract  for  the  sale  of  oil,  to  be  deliv- 
ered on  ten  days'  notice  by  the  purchaser,  is  not  rescinded 
by  a  subsequent  sale  of  the  oil  by  the  purchaser  through  a 
broker  at  a  price  less  than  that  of  the  previous  contract, 
though  the  former  seller  himself  becomes  the  purchaser,  the 
oil  not  having  passed  out  of  his  actual  possession.''''^ 
Again,  the  mere  fact  that  the  purchaser  of  land  under  an 
executory  contract  makes  default  in  his  payments,  and 
either  abandons  possession  or  permits  the  vendor  to  re- 
sume the  possession,  but  without  any  agreement  between 
them,  does  not  operate  as  a  rescission  of  the  contract  of 
sale.^°^  But  where  the  vendor  resumes  the  possession  on 
failure  to  pay  the  balance  of  the  purchase  money  at  the  ap- 
pointed time,  and  at  the  same  time  declares  that  he  does  so 
because  the  contract  is  at  an  end,  and  that  he  is  determined 
it  shall  be  so,  this  is  a  disaffirmance  of  the  contract.^"^ 

§  580.  Same ;  Surrender  or  Return  of  Evidences  of  Ti- 
tle.— Where  a  contract  for  the  sale  of  land  has  been  exe- 
cuted by  the  delivery  of  a  deed,  a  mere  offer  to  return  the 
deed  to  the  grantor  will  not  reinvest  him  with  title  nor  effect 
a  rescission  of  the  sale.^"*  But  where  the  deed  reserves  an 
express  lien  to  secure  the  payment  of  a  purchase-money 
note,  such  reservation  renders  it  executory,  so  that  a  re- 
delivery of  the  deed  to  the  grantor,  made  expressly  for  the 
purpose  of  cancelling  the  sale,  will  operate  as  a  rescission, 
and  prevent  any  recovery  on  the  note.^"^  So  also,  where 
goods  which  are  in  storage  or  in  a  warehouse  are  sold,  and 
the  purchaser  is  given  a  storage  receipt  or  an  order  on  the 
warehouseman    which   will    enable    him    to   withdraw   the 

26  0  Johnson,  Berger  &  Co.  v.  W.  J.  Hughes  &  Co.,  83  Ark.  105,  103 
S.  W.  184. 

261  Warden  v.  Marshall,  99  Mass.  305. 

262  Hart  V.  Stickney,  41  Wis.  630,  22  Am.  Rep.  728;  Morris  v. 
Derr,  55  Kan.  569,  40  Pac.  908 ;  Seymour  v.  Warren,  114  App.  Div. 
S13,  100  N.  T.  Supp.  267;  Batson  v.  Johnson,  162  Ala.  411,  50  South. 
34S,  l.^G  Am.  St.  Eep.  50. 

26  3  Feay  v.  Decamp,  15  Serg.  &  R.  (Pa.)  227. 

264  Howe  V.  Martin,  23  Okl.  561,  102  Pac.  128,  138  Am.  St.  Eep. 
840. 

26  5  Terhune  v.  First  Nat.  Bank,  24  Tex.  Civ.  App.  242,  60  S.  W. 
352. 
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property,  he  cannot  repudiate  the  contract  by  merely  re- 
turning the  receipt  or  order,  if  the  seller  does  not  assent  to 
such  repudiation.^""  But  where  parties  agreed  upon  the 
sale  and  purchase  of  land  by  correspondence,  and  a  con- 
tract was  drawn  up  but  never  executed,  and  the  purchaser 
delivered  to  the  vendor  his  note  for  the  price,  it  was  held 
that  the  vendor,  having  a  right  to  rescind  the  sale  for  fraud, 
might  obtain  relief  on  tendering  the  note  in  open  court  and 
entering  of  record  a  waiver  of  any  claim  to  it.^"^  Where 
nothing  final  has  been  done  in  the  execution  of  a  contract, 
and,  after  the  death  of  one  of  the  parties,  both  copies  of  the 
contract  are  found  among  his  papers, — or  where  there  was 
only  one  copy  of  the  contract,  and  it  is  found  in  the  posses- 
sion of  the  party  who  would  not  naturally  be  expected  to 
hold  it, — this  fact  constitutes  some  evidence  of  a  rescission 
of  the  contract,  but  is  not  conclusive  proof,  and  may  be  re- 
butted by  anything  tending  to  show  that  the  parties  consid- 
ered it  as  still  in  force. ^"^ 

§  581.     Same;  Dealing  with,  or  Disposition  of,  Property. 

Where  a  contract  for  the  sale  of  land  remains  executory, 
and  the  vendor  sells  and  conveys  the  same  premises  to  a 
third  person,  this  amounts  to  a  rescission  of  the  contract 
on  his  part,  though  the  question  of  his  liability  in  damages 
will  depend  upon  the  existence  or  the  absence  of  a  sufficient 
ground  for  rescission  at  his  instance.''"''  And  conversely,  a 
purchaser  of  land  who  has  made  a  part  payment  of  the 
price,  and  afterwards  finds  that  the  owner  has  sold  the  land 
to  a  stranger,  may  treat  the  contract  as  rescinded. ^^"  But 
the  resumption  of  possession  by  an  unpaid  vendor  of  land, 


266  Edson  V.  Magee,  43  Pa.  Super.  Ot.  297;  Ghirardelli  v.  McDer- 
mott,  22  Cal.  539. 

26  7  Schneider  v.  Schneider,  125  Iowa,  1,  98  N.  W.  159. 

268  In  re  Chamberlain,  146  App.  Div.  583,  131  N.  Y.  Supp.  245; 
Swain  v.  Baldwin,  54  Mich.  119,  19  N.  W.  773. 

269  Fowler  v.  Johnson,  19  Ind.  207;  Shilanski  v.  Farrell,  57  Pa. 
Super.  Ct  137;  Christy  v.  Arnold,  4  Ariz.  263,  36  Pac.  918.  Rescis- 
sion on  account  of  party's  having  disabled  himself  to  perform,  see, 
supra,  §  210.  But  compare  Parkside  Realty  Co.  v.  MacDonald,  166 
Cal.  426,  137  Pac.  21. 

2T0  Atkinson  v.  Scott,  36  Mich.  IS.     And  see  Newcomb  v.  Ogden 
Plow  Co.,  120  Iowa,  570,  95  N.  W.  174. 
Black  Resc. — 86 
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and  his  sale  of  the  premises  to  a  third  person,  will  not  be 
treated  as  a  rescission  of  the  sale,  where  it  might  have  been 
done  in  the  way  of  a  foreclosure  for  default  in  payment, 
under  a  power  in  the  mortgage  of  the  land  which  was  giv- 
en to  him  by  the  purchaser. ^^^  And  an  election  to  rescind 
is  not  shown  by  the  fact  that  the  vendor  executed  a  quit- 
claim deed  to  a  third  person  to  whom  the  purchaser  had 
sold  and  conveyed  the  premises. ^^^  So,  the  mere  payment 
of  taxes  by  the  Vendor  for  his  own  protection  is  not  an  elec- 
tion to  declare  a  forfeiture  under  a  contract  providing  for 
forfeiture  on  the  vendee's  default  in  paying  taxes  legally 
levied  on  the  land.°"  The  same  principles  may  be  applied 
to  the  sale  of  personal  property.  Where  the  contract  re- 
mains executory,  and  the  seller,  instead  of  complying  with 
his  engagement,  sells  the  property  to  a  third  person,  it  is 
an  effectual  rescission  of  the  contract,  though  it  may  leave 
him  liable  in  damages,  if  the  purchaser  has  not  acquiesced 
in  it  or  consented  to  it.^'*  So  also  with  other  contracts. 
The  grant  of  an  exclusive  right  to  sell  articles  manufac- 
tured under  a  patent  may  be  canceled  by  a  similar  grant  of 
like  exclusive  privileges  to  a  third  person. ^'^  And  where 
one  who  has  agreed  to  insure  a  building  for  a  series  of 
years  neglects  to  do  so,  the  act  of  the  owner  in  assuming  the 
duty  of  insuring  for  a  part  of  the  time  terminates  the  agree- 
ment, and  releases  the  party  from  the  duty  of  insuring  aft- 
er that  time.^'° 

§  582.  Same ;  Refusal  to  Perform ;  Demands  Inconsistent 
with  Contract. — The  mere  refusal  of  one  of  the  parties  to  a 
contract  to  perform  it  according  to  his  agreement  does  not 
effect  a  rescission  of  the  contract,  though  it  may  justify  a  re- 
scission by  the  other  party,  or  lay  a  foundation  for  a  claim 


271  Karter  v.  Fields,  110  Ala.  .352,  37  South.  204. 

27  2  Sharp  V.  Bowie,  142  Cal.  402,  70  Pac.  02. 

273  Aeosta  V.  Anderson,  56  Fla.  740,  48  South.  260;  Sigler  v.  Wick, 
45  Iowa,  000. 

27  4  Fancher  v.  Goodman,  20  Barb.  (N.  Y.)  315;  Central  Nat  Bank 
V.  Gallagher,  163  Pa.  450,  30  Atl.  212. 

27 s  De  Beaumont  v.  Webster,  81  Fed.  535,  20  0.  C.  A.  494. 

27  6  Brant  v.  Gallup,  111  111.  487,  53  Am.  Rep.  638. 
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for  damages. ^^^  Thus,  an  order  by  a  buyer  of  goods  to  his 
banker  not  to  pay  a  check  drawn  by  him  in  payment  for  the 
goods  will  not  of  itself  work  a  rescission  of  the  contract  of 
sale.^^*  But  where  performance  of  an  executory  contract 
by  one  of  the  parties  is  prevented  by  the  acts  of  the  other, 
as,  by  an  order  to  stop  work,  it  may  be  treated  as  a  rescis- 
sion of  the  contract,  and,  if  unwarranted,  will  support  a  re- 
covery of  damages.^"  And  a  refusal  to  perform  because  of 
an  expressed  inability  to  do  so  may  amount  to  a  cancella- 
tion of  the  contract,  especially  when  coupled  with  a  declara- 
tion to  that  effect.  This  rule  was  applied  in  a  case  where  a 
large  quantity  of  lumber  was  contracted  to  be  sold,  and 
some  of  the  first  shipments  were  rejected  as  inferior,  where- 
upon the  seller  wrote  to  the  buyer  that  it  was  impossible 
for  him  to  meet  the  buyer's  requirements,  and  therefore 
thought  it  best  to  consider  the  order  canceled,  and  request- 
ed the  buyer  to  supply  his  wants  from  some  other  source.^'" 
A  demand  for  performance  which  is  not  in  accord  with  the 
terms  of  the  contract,  or  which  requires  something  addi- 
tional to  or  different  from  what  is  specified  in  the  contract, 
may  show  such  a  purpose  to  depart  from  the  contract  as 
will  amount  to  a  rescission  of  it.-^^  But  a  request  by  the 
seller  of  property  that  the  buyer  give  him  a  note  properly 
indorsed,  in  place  of  the  note  given,  which  was  made  pay- 
able to  the  maker  but  not  indorsed  by  him,  is  not  an  annull- 
ment  of  the  sale.^^^  And  the  fact  that  the  vendor  demands 
some  security  for  the  debt,  after  the  vendee  has  refused 


277  Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158  Cal.  567,  112  Pac. 
454 ;  Treat  v.  Richardson,  47  Conn.  582 ;  Interboro  Brewing  Co.  v. 
Independent  Consumers'  Ice  Co.,  83  Misc.  Rep.  119,  144  N.  Y.  Supp. 
820;  Greaner  v.  Mullen,  15  Pa.  200.  But  see  Second  Nat.  Bank  v. 
Larson,  80  Wis.  469,  50  N.  W.  499. 

,  27  8  Seldomridge  v.  Farmers'  &  Merchants'  Bank,  87  Neb.  531,  127 
N.  W.  871,  130  N.  W.  848,  30  L.  R.  A.  (N.  S.)  337. 

279Dobbling  v.  York  Springs  Ry.  Co.,  207  Pa.  123,  56  Atl.  349. 
But  see  Fox  v.  Clark,  44  App.  Div.  626,  60  N.  Y.  Supp.  237. 

280  H.  Gaus  &  Sons  Mfg.  Co.  v.  Chicago  Lumber  &  Coal  Co.,  115 
Mo.  App.  114,  92  S.  W.  121. 

281  North  Texas  Building  Co.  v.  Coleman  (Tex.  Civ.  App.)  58  S.  W. 
1044. 

282  Walle  V.  Douglas,  136  La.  70,  66  South.  542. 
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to  make  payments  due,  will  not  entitle  the  latter  to  treat 
the  contract  as  rescinded  and  recover  payments  already 
made.^^^  So  the  fact  that  the  buyer  under  a  contract  for 
the  manufacture  and  sale  of  certain  commodities  requests 
the  seller  to  furnish  more  than  the  contract  calls  for  will 
not  constitute  a  repudiation  of  the  contract  nor  release  the 
seller  from  his  obligations  thereunder.^'*  And  where  the 
parties  differ  in  their  interpretation  of  the  contract,  a  de- 
mand for  performance  on  the  one  side,  which  is  in  excess 
of  the  requirements  of  the  contract  according  to  the  under- 
standing of  the  other,  does  not  rescind  the  contract  if  ac- 
quiesced in  by  a  tender  of  performance  according  to  such 
demand. ^*° 

263  Foxley  v.  Rich,  35  Utah,  102,  99  Pac.  666. 

284  Henry  Paper  Co.  v.  Columbia  Paper  Bag  Co.,  185  Fed.  464,  107 
C.  C.  A.  534. 

28  5  Wheeler  v.  New  Brunswick  &  C.  R.  Co.,  115  tJ.  S.  29,  5  Sup.  Ct. 
1061,  1160,  29  L.  Ed.  341. 
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CHAPTER  XXXII 

ENTIRE  OR  PARTIAL  RESCISSION 

§  583.  General  Rule. 

584.  Separation  of  Beneficial  and  Onerous  Portions  of  Contract. 

585.  Separable  or  Divisible  Contracts. 

586.  Delivery  or  Performance  in  Installments. 

587.  Part  of  Property  Sold  by  Purchaser. 

588.  Option  for,  or  Acceptance  of,  Partial  Rescission. 

589.  Power  to  Decree  Partial  Rescission. 

§  583.  General  Rule. — Unless  a  contract  is  clearly  di- 
visible or  separable,  there  can  be  no  such  thing  as  a  par- 
tial rescission  of  it.  If  one  of  the  parties  has  a  legally 
sufficient  ground  to  cancel  the  contract,  he  will  have  an  op- 
tion either  to  rescind  it  or  to  affirm  it,  but  his  election  of  ei- 
ther course  must  go  to  the  whole  contract  and  not  to  part 
of  it  only.  In  other  words,  he  must  rescind  in  toto  or  not 
at  all.^     Thus,  for  example,  if  the  contract  is  for  the  sale 


1  Foreman  v.  Blgelow,  4  Cliff.  508,  Fed.  Cas.  No.  4,934 ;  Borum  v. 
Garland,  9  Ala.  452;  J.  M.  Ackley  &  Co.  v.  Hunter,  Benn  &  Co.'s 
Co.,  166  Ala.  295,  51  South.  964;  Bellows  v.  Cheek,  20  Ark.  424; 
Purdy  V.  Bullard,  41  Cal.  444 ;   California  Steam  Nav.  Co.  v.  Wright, 

8  Cal.  585 ;  Gordon-Tiger  Mining  &  Reduction  Co.  v.  Brown,  56 
Colo.  301,  138  Pac.  51 ;   J.  H.  Carter  &  Co.  v.  Swift  Fertilizer  Works, 

9  Ga.  App.  323,  71  S.  B.  491;  Jennings  v.  Gage,  13  111.  610,  56  Am. 
Dec.  476;  Bowen  v.  Schuler,  41  111.  192;  Barhydt  v.  Clark,  12  111. 
App.  646 ;  Babcock  v.  Farwell,  146  111.  App.  307 ;  White  Brass  Cast- 
ings Co.  V.  Union  Metal  Mfg.  Co.,  135  111.  App.  32 ;  Kimball  v.  Lin- 
coln, 7  111.  App.  470 ;  Leake  v.  Ball,  116  Ind.  214,  17  N.  B.  918 ;  Wiley 
V.  Howard,  15  Ind.  169 ;  Johnson  v.  Cookerly,  33  Ind.  151 ;  Worley 
V.  Moore,  97  Ind.  15;  Burgett  v.  Teal,  91  Ind.  260;  Stringer  v. 
Keokuk,  Mt.  P.  &  N.  R.  Co.,  59  Iowa,  277,  13  N.  W.  308 ;  Edwards  v. 
Hanna,  5  J.  J.  Marsh.  (Ky.)  18;  Getchell  v.  Kirkby,  113  Me.  91. 
92  Atl.  1007;  Hubbardston  Lumber  Co.  v.  Bates,  31  Mich.  158; 
Hunter  v.  Holmes,  60  Minn.  496,  62  N.  W.  1131 ;  Pierce  v.  Jamagin, 
57  Miss.  107;  Wood  v.  Gibbs,  35  Miss.  559;  Commercial  Bank  of 
Manchester  v.  Lewis,  13  Smedes  &  JI.  (Miss.)  226;  Lapp  v.  Ryan, 
23  Mo.  App.  436 ;  Baum  Iron  Co.  v.  Burg,  47  Neb.  21,  66  N.  W.  8 ; 
Bishop  V.  Stewart,  13  Nev.  25 ;  Roth  v.  Palmer,  27  Barb.  (N.  Y.)  652 ; 
Raymond  v.  Bearnard,  12  Johns.  (N.  Y.)  274,  7  Am.  Dec.  317;  Mat- 
teawan  Co.  v.  Bentley,  13  Barb.  (N.  Y.)  641 ;  Gale  v.  Nixon,  6  Cow. 
(N.  Y.)  446;  J.  I.  Case  Threshing  Machine  Co.  v.  Feezer,  152  N.  C. 
516,  67  S.  E.  1004;    Nass  v.  Ohadwick,  70  Tex.  157,  7  S.  W.  828; 
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and  purchase  of  land  for  a  specified  sum,  and  there  has  been 
either  fraud  or  a  mutual  mistake  as  to  the  title  to  a  part  of 
it,  the  title  to  that  portion  proving  defective,  this  will  be  a 
sufficient  ground  for  rescinding  the  whole  contract,  but  the 
vendee  cannot  insist  that  it  shall  be  rescinded  as  to  that 
part  of  the  land  only,  and  if  he  elects  not  to  rescind,  he 
must  pay  the  whole  price. ^  So,  a  vendor  cannot  maintain 
a  suit  for  the  cancellation  of  his  deed  against  one  of  the 
two  vendees,  without  returning,  or  offering  to  return,  the 
purchase  money  received  by  him  from  the  other  vendee, 
as  a  contract  cannot  be  repudiated  in  part  and  affirmed  in 
part.^  On  the  same  principle,  where  a  contract  for  the  pur- 
chase and  sale  of  goods  is  entire,  the  purchaser  cannot  re- 
tain a  portion  of  the  goods  and  reject  the  rest,  on  the 
ground  of  fraud,  breach  of  warranty,  or  defective  quality, 
or  keep  what  has  been  delivered  under  the  contract,  and 
rescind  it  as  to  the  remainder.*  So,  one  cannot  revoke  an 
authority  conferred  by  one  part  of  an  instrument  which 
he  is  not  entitled  to  rescind  as  a  whole, ^  nor  rescind  a  con- 
tract as  to  some  of  its  provisions  and  rely  on  it  as  to  oth- 
ers," nor  consider  the  contract  void  in  order  to  recover  his 
property  and  at  the  same  time  treat  it  as  in  force  in  order 
to  recover  damages.'^  And  again,  if  a  party  elects  to  af- 
firm the  contract,  having  the  right  to  rescind  it,  he  must 

Osburn-Dalchau  Lumber  Co.  v.  Taylor,  59  Tex.  Civ.  App.  442,  126  S. 
W.  48;  Fay  v.  Oliver,  20  Vt.  US,  49  Am.  Dec.  TC^t ;  Glassell  v. 
Thomas,  ?,  Leigh  (Va.)  113;  Hendricks  v.  Goodrich,  1.5  Wis.  679; 
Grant  v.  I./aw,  29  AMs.  99 ;  Weed  v.  Page,  7  Wis.  503 ;  Guild  v.  More 
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2  P.ailey  v.  James,  11  Grat.  (Va.)  468,  02  Am.  Dec.  659;  RLnlier  v. 
Shai-p.  5  Blackf.  (Tnd.)  1S5. 

3  Merrill  v.  Vi'ilson,  66  Mich.  232,  33  N.  W.  716. 

4  Crane  Co.  y.  Columlms  Const.  Co.,  73  Fed.  9S4,  20  C.  C.  A.  233 ; 
Boyd  Y.  Second  Hand  Supply  Co.,  14  Ariz.  30,  123  Pac.  619;  Arnall- 
Couch-Powers  Co.  v.  National  Discount  Co.,  11  Ga.  App.  487,  75  S.  E. 
816;  Harzfeld  v.  Converse,  105  111.  534;  Qmvack  v.  Cruse,  Wils. 
(Ind.)  320;  Miner  v.  Bradley,  22  Pick.  (Mass.)  457;  Morse  v.  Brack- 
ett,  98  Mass.  205 ;  Shields  v.  Pettee,  4  N.  X.  Super.  Ct.  202 ;  Dubois 
V.  Hermance,  1  Thomp.  &  C.  (N.  T.)  293 ;  Levy  v.  John  C.  Dettra  & 
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5  Norcross  v.  Wyman,  187  Mass.  25,  72  N.  E.  347. 

6  Girouard  v.  Jasi>er,  219  Mass.  318,  106  N.  B.  849. 
'  Junkins  v.  Simpson,  14  Me.  364. 
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afifirm  it  as  a  whole  and  in  all  its  terms.'  Where  land  was 
transferred  in  consideration  of  part  cash,  the  assumption  of 
a  mortgage  on  the  land,  and  the  transfer  of  certain  stock 
which  proved  to  be  worthless,  it  was  held  that  the  vendor 
could  not  obtain  a  rescission  as  to  the  stock,  on  the  ground 
of  fraud,  while  retaining  the  cash  paid  and  relying  on  the 
purchaser's  assumption  of  the  mortgage.'  And  it  follows 
further  from  the  rule  that  a  contract  must  be  rescinded  as 
a  whole  that,  where  this  is  done,  the  terms  of  the  abrogated 
contract  have  no  influence  whatever  upon  the  subsequent 
determination  of  the  rights  of  the  parties  or  the  adjustment 
of  matters  growing  out  of  it,  but  these  must  be  settled  in 
accordance  with  the  principles  of  equity.^" 

§  584.  Separation  of  Beneficial  and  Onerous  Portions  of 
Contract. — In  pursuance  of  the  rule  above  stated,  it  is  well 
established  that  a  party  cannot  affirm  a  contract  in  so  far 
as  it  is  beneficial  or  advantageous  to  him  and  at  the  same 
time  disaffirm  it  in  so  far  as  it  is  prejudicial  or  unprofitable. 
He  cannot  retain  the  benefits  of  the  contract,  and  yet  re- 
fuse performance  of  what  is  burdensome  to  him.'^  Thus,  a 
vendor  cannot  affirm  a  sale  in  so  far  as  payment  was  made 
in  cash,  and  rescind  it  in  so  far  as  payment  was  made  in 
worthless  notes  fraudulently  represented  to  be  good.^^  So, 
a  person  who  has  taken  out  a  policy  of  life  insurance  can- 
not repudiate  a  provision  in  it  that  it  shall  not  apply  to 


8  Hayward  v.  Wemple,  152  App.  Div.  195,  136  N.  Y.  Supp.  625 ; 
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1050;  Qarkson  v.  Mitchell,  3  E.  D.  Smith  (N.  Y.)  269;  J.  L.  Owens 
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death  from  injuries  received  while  traveling  by  rail,  alleg- 
ing that  fraud  was  practised  on  him  to  induce  him  to  take 
the  policy,  and  enforce  it  as  to  the  rest  of  its  provisions,  but, 
if  entitled  to  rescind,  he  must  rescind  it  as  a  whole. ^^  So, 
where  a  party  applied  to  purchase  one  of  two  tracts  of 
land,  which  the  owner  refused  to  sell  unless  he  would  take 
both,  and  the  purchaser,  knowing  that  the  title  to  the  other 
tract  had  been  questioned,  bought  both,  taking  a  warranty 
deed  as  to  the  estate  sold,  and  afterwards,  without  having 
been  disturbed  in  his  possession,  filed  his  bill  to  rescind 
the  sale  as  to  the  latter  and  less  valuable  tract,  it  was  held 
that  the  bill  should  be  dismissed,  there  being  no  claim  that 
the  warranty  was  not  good.^* 

§  585.  Separable  or  Divisible  Contracts. — When  a  con- 
tract is  separable  or  divisible  into  a  number  of  elements  or 
transactions,  each  of  which  is  so  far  independent  of  the 
others  that  it  might  stand  or  fall  by  itself,  and  good  cause 
for  rescission  exists  as  to  one  of  such  portions,  it  may  be 
rescinded  and  the  remainder  of  the  contract  affirmed.^° 
And  it  has  been  held  that  where  a  contract  consists  of  parts 
so  distinct  and  independent  that  each  could  be  performed 
without  reference  to  the  others,  a  failure  of  one  of  the  par- 
ties to  perform  one  of  the  parts  or  terms  of  the  contract 
does  not  authorize  the  other  to  rescind  the  whole  contract, 
and  refuse  to  accept  a  tender  of  performance  of  the  remain- 
der of  the  contract  by  the  party  in  default.^"  The  usual 
test  of  the  severability  of  a  contract  is  the  entirety  or  di- 
visibility of  the  consideration.  Thus,  a  party  who  has  been 
fraudulently  induced  to  make  a  contract  cannot,  as  a  gen- 
eral rule,  affirm  it  in  part  and  avoid  it  in  part,  but  where 
the  contract  is  divisible  into  several  independent  parts  rest- 


is  Preston  v.  Travelers'  Ins.  Co.,  58  N.  H.  76. 

14  Lovlngston  v.  Short,  77  111.  .587. 

16  Bamberger  Bro.'^.  v.  Burrows,  ll."i  lo-n-a,  441,  124  N.  W.  3.33; 
Ciiddo  Oil  &  Mining  Co.  v.  Producers'  Oil  Co.,  134  La.  701,  64  South. 
(>;  i ;  Hochber^'er  v.  Baum  (Sup.)  85  N.  Y.  Supp.  385 ;  Peters  Grocery 
Co.  X.  Collins  Bag  Co.,  142  N.  0.  174,  55  S.  E.  90;  Loomis  v.  Wain- 
wright,  21  Vt.  520. 
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ing  on  different  considerations,  he  may  retain  the  subject  of 
one  part,  and  at  the  same  time  sue  to  rescind  another  part.^' 
For  instance,  where  one  contracted  to  sell  his  stock  of 
goods  and  his  two  stores  and  the  lots  on  which  they  stood 
to  the  same  purchaser,  and  both  goods  and  land  were  sold 
at  the  same  time  and  embraced  in  the  same  contract,  but 
they  were  treated  as  distinct  subjects  of  sale,  the  price  of 
each  being  definitely  fixed,  it  was  held  that  an  avoidance  of 
the  contract  by  the  seller  as  to  the  land  did  not  avoid  it 
as  to  the  stock  of  goods. ^*  So,  where  three  notes  are  dis- 
counted at  one  time  by  a  bank  for  one  depositor,  and  the 
proceeds  of  each  note  separately  credited  to  him,  the  bank 
may  rescind  the  agreement  as  to  one  of  the  notes  without 
rescinding  as  to  the  others,  the  contract  being  severable.^* 
But  on  the  other  hand,  where  several  tracts  of  land  are  con- 
veyed to  the  same  grantee  by  the  same  or  different  gran- 
tors as  part  of  the  same  transaction  and  for  a  lump  sum,  the 
grantee  cannot  rescind  the  sale  as  to  one  tract,  for  defect 
of  title,  without  rescinding  as  to  all.^°  And  where  real  es- 
tate and  personal  property  are  sold  together,  though  a  sep- 
arate price  may  have  been  affixed  to  each,  yet  if  the  sums 
are  aggregated  and  the  contract  is  treated  by  the  parties 
as  an  entirety,  the  vendee  cannot  rescind  the  contract  as  to 
the  real  estate  without  also  offering  to  rescind  as  to  the 
personalty. ^^  So,  executors  of  a  deceased  partner  who,  for 
a  gross  sum,  have  sold  his  interest  in  the  firm  business  to 
the  surviving  partners,  cannot,  even  though  the  instru- 
ments were  separate  as  to  the  real  and  personal  property, 
rescind  the  sale  as  to  the  latter  and  affirm  it  as  to  the  for- 
mer.^^  And  where  defendant  sold  plaintiff  a  garage  busi- 
ness and  also  a  demonstrating  automobile,  together  with 
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23  L.  R.  A.  611. 

2  0  Johnson  v.  Bed  well,  15  Ind.  App.  236,  43  N.  Ei  246;  Tupy  v. 
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the  agency  of  the  same,  the  two  contracts  being  supported 
by  one  consideration,  it  was  considered  that  the  plaintiflf 
could  not  rescind  the  contract  for  the  agency  and  yet  retain 
the  garage  business  or  the  possession  of  the  premises 
wherein  it  was  carried  on.''  And  generally,  where  a  par- 
ty enters  into  several  contracts  of  a  like  kind  with  the  same 
person,  he  cannot  claim  the  benefit  of  such  as  are  profit- 
able and  repudiate  those  that  are  unprofitable.^*  But  where 
the  grantor  of  land  by  two  different  contracts  sold  undivid- 
ed portions  to  two  different  persons,  and  for  convenience 
made  only  one  deed,  and  one  of  the  contracts  was  induced 
by  the  fraudulent  representations  of  the  grantee  therein, 
it  was  held  that  the  deed  might  be  set  aside  as  to  that 
grantee  alone,  as  this  was  not  properly  a  question  of  partial 
rescission. ^°  And  so,  where  the  vendor  contracted  to  sell 
a  certain  lot  of  land  to  the  vendee  for  a  certain  price,  and 
the  latter  fraudulently  procured  a  second  lot  to  be  included 
in  the  description  without  the  knowledge  of  the  vendor,  and 
after  the  deed  was  delivered  and  the  money  paid,  the  ven- 
dor discovered  the  fraud,  it  was  held  that  he  might  ac- 
quiesce in  the  validity  of  the  deed  as  to  the  first  lot  and  re- 
tain the  money  paid  therefor,  and  at  the  same  time  avoid 
the  deed  as  to  the  second  lot.-"  And  it  is  to  be  observed 
that  an  abatement  of  price  for  shortage  in  quantity  or  de- 
fect in  quality  may  be  allowed  without  violating  the  rule 
against  partial  rescissions,  as  this  involves  the  affirmance 
of  the  contract,  and  not  its  repudiation.^' 

§  586.     Delivery    or    Performance    in    Installments. — A 

party  entering  into  a  contract  for  the  purchase  of  goods  to 
be  delivered  in  installments,  cannot  accept,  pay  for,  and 
use  the  first  installment,  and  refuse  the  second,  and  rescind 
the  contract,  without  the  consent  of  the  seller,-^  except  in 

23  Jones  V.  Bay  Cities  Electric  Co.,  22  Cal.  Aiip.  81,  133  Pae.  492. 
And  see  Ross  v.  Head  (Tex.  Civ.  App.)  145  S.  ^^'.  1077. 

24  Wolcott  V.  Heath,  78  111.  433. 
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26  Walker  v.  Swasey,  2  Allen  (Mass.)  312. 

27  See  Eacot  v.  Parnell,  2  Bailey  (S.  C.)  424. 
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cases  where  there  is  a  breach  of  warranty  or  a  deficiency  in 
quantity  or  quality.  In  such  cases,  the  acceptance  of  a  por- 
tion or  installment  of  the  goods  which  answer  the  war- 
ranty will  not  oblige  the  purchaser  to  accept  subsequent 
installments  which  are  deficient  or  defective. ^°  But  it  has 
been  ruled  that  a  vendor  of  goods  to  be  delivered  in  install- 
ments may,  on  refusal  of  the  vendee  to  accept  certain  in- 
stallments, cancel  the  contract  as  to  them,  and  yet  hold  it  in 
force  as  to  the  other  installments.^"  And  the  absolute  re- 
fusal of  the  buyer  to  accept  the  first  installment,  with  no- 
tice to  the  seller  of  his  intention  not  to  perform,  which  he 
repeats  when  notified  of  a  later  shipment,  is  a  repudiation 
of  the  whole  contract. ''^ 

§  587.  Part  of  Property  Sold  by  Purchaser. — When  a 
purchaser  of  property  has  placed  it  out  of  his  power  to  re- 
store the  whole  of  it  to  the  seller,  by  having  sold  and  trans- 
ferred a  part  of  it,  he  cannot  rescind  the  purchase  by  re- 
turning so  much  of  the  property  as  remains  in  his  hands 
and  offering  to  pay  for  the  rest,  since  he  must  rescind  his 
contract  as  a  whole  or  not  at  all."-  But  the  fact  that  a  pur- 
chaser has  sold  part  of  a  stock  of  goods  procured  by  fraudu- 
lent representations  does  not  affect  the  right  of  the  seller  to 
rescind  the  sale  and  take  the  goods  not  sold,  for  there  is 
nothing  to  prevent  the  seller  from  complying  with  all  the 
conditions  of  a  lawful  rescission.""  But  a  vendor  who  has 
permitted  part  of  the  land  to  be  sold  without  attempting  to 
enforce  his  lien  cannot  elect  to  rescind  the  contract  as  to  a 
part  of  the  land  remaining,  by  accepting  a  reconveyance 
thereof,  after  the  rights  of  a  third  person  have  been  fixed 
by  the  recording  of  a  trust  deed  thereon,  at  least  if  the  ven- 
dor had  actual  notice  of  such  rights."* 

2  9  Sigerson.  v.  Harker,  15  Mo.  101 ;  Wolf ert  v.  Caledonia  Springs 
Ice  Co.,  195  N.  T.  118,  88  N.  E.  24,  21  L.  R.  A.  (N.  S.)  864. 

30  Maney  iMilllng  Co.  v.  Baker-Wignall  &  Co.,  186  III.  App.  390. 

31  Barrie  v.  Qulnby,  206  Mass.  259,  92  N.  E.  4.>1 ;  Quwack  v.  Cruse, 
1  Wils.  (Ind.)  320. 

3  2  Continental  Jewelry  Co.  v.  Pugh  Bros.,  168  Ala.  295,  53  South. 
324,  Ann.  Cas.  1912A,  657 ;   Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  785. 

3  3  Wilson  V.  GhalUs,  39  111.  App.  227. 

34  John  M.  Bonner  Memorial  Home  v.  Collin  County  Nat.  Bank,  57 
Tex.  Civ.  App.  813,  122  S.  W.  430. 
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§  588.  Option  for,  or  Acceptance  of,  Partial  Rescission. 
There  may  be  a  partial  rescission  of  a  contract  at  the  in- 
stance of  a  party  to  whom  an  option  has  been  given,  either 
in  the  contract  itself  or  subsequently,  to  take  such  a  course 
without  abrogating  the  entire  contract.^ ^  Thus,  under  a 
contract  of  sale  which  gives  to  the  purchaser  the  right  to 
return  any  part  of  the  goods  sold  when  found  defective  or 
unsatisfactory,  he  need  rescind  only  as  to  such  goods  as  are 
faulty  or  unsatisfactory.'''*'  So,  a  partial  rescission  may  take 
place  if  offered  or  demanded  by  one  party  and  accepted  or 
assented  to  by  the  other.  In  this  case,  it  becomes  effective 
as  a  modification  of  the  original  contract.^'  Thus,  the  omis- 
sion, by  the  consent  of  both  of  the  parties  thereto,  of  some 
of  the  items  in  a  building  contract,  does  not  amount  to  an 
abandonment  of  the  entire  contract,  the  residue  of  which 
will  remain  in  full  force. ^'  But,  while  a  contract  may  by 
agreement  be  rescinded  in  part,  yet  where  nothing  inore 
is  shown  than  that  there  was  a  rescission,  the  inference  is 
that  the  whole  contract  was  annulled  and  the  parties  re- 
stored to  the  status  quo.^^ 

§  589.     Power    to    Decree    Partial    Rescission. — It    has 

sometimes  been  held  that  a  court  of  equity  has  no  power  to 
decree  that  a  contract  shall  be  rescinded  in  part  and  af- 
firmed in  part,  being  bound,  as  are  the  parties  themselves, 
by  the  general  rule  that  the  contract  must  be  rescinded  as 
a  whole  or  not  at  all.'"'  But  the  more  reasonable  doctrine 
now  generally  prevails  that  a  partial  rescission  may  be  or- 
dered if  that  is  the  only  way  in  which  complete  justice  can 
be  executed  as  between  the  parties. '"■    For  example,  where 


3  5  KathaJi  v.  Comstock,  140  Wis.  427,  122  N.  W.  1044,  28  L.  R,  A. 
(N.  S.)  201. 

38  P.  J.  Sorg  Co.  V.  Grouse,  S8  Hun,  246,  .34  N.  Y.  Supp.  741;  Kui> 
fer  V.  MicMgan  Clothing  Co.,  141  Sliiii.  325,  104  N.  W.  5S2. 

3  7  Standard  Automobile  Supply  Co.  v.  Marshall  Field  &  Co.,  161 
111.  App.  372. 

38  llenne  v.  Neumeister,  25  Mo.  App.  300. 

30  Smith  T.  Felton,  8.5  Ind.  223. 

■to  .J(.linston  V.  Mitchell,  1  A.  K.  Marsh.  (Ky.)  225,  10  Am.  Dec.  727; 
Jopling  V.  Dooley,  1  Yerg.  (Tenn.)  2.-9,  24  Am.  Dec.  450 ;  Grant  ^ . 
Law,  29  Wis.  99. 

41  Mills  V.  Morris,  156  Wis.  38,  145  N.  W.  369;    Prewit  v.  Grave-. 


1373  ENTIRE   OR  PARTIAL  RESCISSION  §   589 

a  party,  by  false  and  fraudulent  representations  as  to  the 
character  and  quality  of  his  land,  induces  another  to  ex- 
change other  lands  for  it,  and  then  conveys  a  portion  of  the 
land  thus  obtained  to  an  innocent  purchaser,  so  that  it  is 
out  of  his  power  to  reconvey  it  and  thus  wholly  rescind 
the  contract,  it  is  competent  for  a  court  of  equity  to  decree 
a  partial  rescission,  and  to  require  the  party  in  fault  to  pay 
to  the  other,  in  money,  the  price  at  which  the  land  taken 
by  him  was  estimated  in  the  exchange,  and  take  a  reconvey- 
ance of  the  same,  and  to  make  the  amount  of  money  so  de- 
creed to  be  paid  a  lien  upon  that  portion  of  the  land  con- 
veyed to  the  defrauding  party  which  he  still  holds. *^  And 
on  the  same  principle,  where  one  sues  to  cancel  a  deed  to  a 
certain  part  of  a  tract  of  land,  alleging  the  tract  to  have 
been  unintentionally  included  with  a  tract  which  the  gran- 
tor intended  to  convey,  it  would  be  erroneous  to  enter  a  de- 
cree cancelling  the  deed  as  to  both  tracts.''^  And  so,  a  de- 
cree setting  aside  a  deed  in  toto  for  a  defect  in  the  acknowl- 
edgment of  the  wife  and  vesting  her  with  all  the  rights  of 
the  grantee  is  erroneous,  the  proper  decree  being  simply 
to  set  aside  the  deed  as  to  her.**  But  where,  in  a  contract 
for  the  sale  and  purchase  of  land,  it  was  ascertained  that 
the  vendor  could  not  give  a  good  title  as  to  a  part  of  it, 
which  formed  the  principal  inducement  to  the  purchase, 
it  was  held  that  this  was  not  a  case  where  the  contract 
ought  to  be  enforced  with  a  ratable  deduction  from  the 
purchase  money,  but  that  it  ought  to  be  rescinded  alto- 
gether.*" 

5  J.  J.  Marsh.  (Ky.)  114;  Olark  v.  Martin,  49  Pa.  299;  Sadler  v. 
Wilson,  40  N.  C.  296. 

42  Hopkins  y.  Snedaker,  Tl  111.  449. 

43  Benn  v.  Pritchett,  163  Mo.  560,  63  S.  W.  1103. 
a  Mays  v.  Pryce,  95  Mo.  603,  8  S.  W.  731. 

45  York  V.  Gregg,  9  Tex.  85.     And  see  Zunker  v.  Kuehn,  113  Wis. 
421,  88  N.  W.  605. 
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CHAPTER  XXXIII 

WAIVER,  ESTOPPEL,  AND  RATIFICATION 

§  590.  Waiver  of  Right  to  Rescind. 

591.  Knowledge  of  Rigtits  Essential  to  Valid  Waiver. 

592.  Contemporary  Knowledge  of  Fraud,  Mistal^e,  or  Defect. 

593.  Freedom  from  Duress,  Control,  or  Disability. 

594.  Recognition  of  Contract  as  Subsisting. 

595.  Accepting  and  Retaining  Benefits. 

596.  Waiver  of  Right  to  Rescind  by  Acts  or  Assertions  of  Owner- 

ship. 

597.  Same;    Contracts  for  Sale  of  Land. 

598.  Same;    Sale  of  Property  or  Offer  to  Sell. 

599.  Same ;    Use,   Change  of  Condition,  Impairment,  or  Destruc- 

tion of  Subject. 

600.  Same;    Possession  or  Use  for  Purpose  of  Testing. 

601.  Making  Payments. 

602.  Obtaining  Indulgence  or  Extension  of  Time. 

603.  Demand  or  Acceptance  of  Payment  or  Security. 

604.  Same;    Waiver  of  Default  or  Delay  in  Payment. 

605.  Permitting  Continuance  of  Work  Under  Contract. 

606.  Acceptance  of  Partial,  Faulty,  or  InsuiDcient  Performance. 

607.  Laches  as  Importing  Waiver. 

608.  Estoppel  by  Declarations  or  Conduct. 

609.  Estoppel  by  Negligence  or  Inaction. 

610.  Ratification  of  Voidable  Deed  or  Contract. 

611.  Same;    Intention  to  Ratify. 

612.  Aflirmance  by  Suing  on  Contract. 

613.  Compromise,  Settlement,  or  Further  Negotiations. 

614.  Effect  of  Waiver  or  RaUflcation. 

615.  Evidence;    Question  for  Jury. 

§  590.  Waiver  of  Right  to  Rescind.— The  right  to  re- 
scind a  contract,  whether  on  the  ground  of  fraud  or  for  any 
other  sufficient  reason,  may  be  waived,  and  such  waiver 
will  not  only  prevent  the  party  from  thereafter  maintaining 
any  proceedings  for  the  rescission  of  the  contract,  but  will 
also  debar  him  from  interposing  the  same  facts  in  defense 
to  an  action  upon  it.^    A  waiver,  by  any  party  fully  aware 

1  Byrne  Mill  Co.  v.  Robertson,  149  Ala.  27^,  42  South.  lOOS ;  Scarce 
V.  Indiana  &  I.  C.  R.  Co.,  17  Ind.  193;  Key  v.  Dent,  6  Md.  142; 
Holmes  v.  Huizenga,  160  Mich.  3-14,  125  N.  W.  419;  Davis  v.  Ger- 
maine,  1  Mont.  210;  McXaui;lit  v.  Equitable  Life  Assur.  Soc,  136 
App.  Ddv.  774,  121  N.  Y.  Supp.  447;  Merchants'  Trust  Co.  v.  Pot- 
ter, 24  Pa.  Super.  Ct.  510;  Long  v.  Dunlap,  87  S.  C.  8,  68  S.  E. 
801;  Freeman  v.  Duncan  (Tex.  Civ.  App.)  138  S.  W.  1060;  Jenness 
V.  Simpson,  84  Vt.  127,  78  Atl.  880. 
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of  the  facts  and  of  his  rights  in  the  premises,  may  be  ef- 
fected by  express  words  or  declarations,  or  by  any  acts 
or  conduct  which  unequivocally  show  his  intention  not  to 
insist  upon  the  fraud  or  other  ground  of  rescission,  or  to 
abide  by  the  contract  notwithstanding  such  grounds.^ 
Thus,  where  a  vendee  sues  his  vendor  for  rescission  of  the 
contract  of  sale,  on  the  ground  that  the  defendant  cannot 
make  a  good  title,  but  states  in  his  complaint  that,  "not- 
withstanding this,  plaintiff  hereby  offers,  if  defendant  can 
make  him  a  good,  marketable  title  to  said  real  estate,  to 
carry  out  and  complete  said  contract,"  and  it  is  found  that 
defendant  can  now  make  a  marketable  title,  the  plaintiff 
will  be  held  to  have  waived  his  right  to  rescind.^  So  where 
a  party,  after  discovering  the  falsity  of  the  representations 
by  which  he  has  been  induced  to  act,  conducts  himself  with 
reference  thereto  as  though  the  contract  were  still  in  force 
and  binding  on  him,  he  will  be  held  to  have  waived  all  right 
to  relief  by  reason  of  the  misrepresentations.*  And  a  waiv- 
er of  self-executing  provisions  for  forfeiture  in  a  contract 
for  the  sale  of  land  may  be  accomplished  by  an  express 
agreement  or  by  unequivocal  acts  affording  reasonable  and 
proper  inducement  to  the  purchaser  to  neglect  strict  and 
punctual  compliance  with  the  terms  of  the  contract  in  reli- 
ance thereon.'*  Waiver  of  a  right  to  rescind  may  also  be 
inferred  from  the  mere  silence  of  the  party,  where  the  cir- 
cumstances were  such  as  to  impose  on  him  the  duty  of 
prompt  and  explicit  disaffirmance  if  he  meant  to  rescind." 
And  a  right  to  rescind  or  terminate  the  contract,  expressly 
reserved  to  one  of  the  parties  in  the  contract  itself,  may  be 
waived  in  the  same  manner  and  with  the  same  effect.^  And 
so,  under  an  agreement  to  rescind  a  contract  at  a  future 

2  Seeley  v.  Seeley-Howe-Le  Van  Co.,  130  Iowa,  626,  105  N.  W.  380, 
114  Am.  St.  Rep.  452 ;  City  Light,  Power,  Ice  &  Storage  Co.  v.  St. 
iMary's  Mach.  Co.,  170  Mo.  App.  224,  156  S.  W.  83 ;  Loftis  t.  Pacific 
Mut  Life  Ins.  Co.,  38  Utah,  532,  114  Pac.  134. 

3  Hyde  v.  Heller,  10  Wash.  586,  39  Pac.  249. 
i  Stockham  v.  Adams,  96  111.  App.  152. 

5  JSIaffet  V.  Oregon  &  C.  R.  Co.,  46  Or.  443,  80  Pac.  489. 

6  stockham  v.  Adams,  96  111.  App.  152.  And  see  J.  I.  Case  Thresh- 
ing Mach.  Co.  V.  Puis,  158  111.  App.  1. 

7  Heald  v.  Wright,  75  111.  17. 
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day  if  certain  things  are  not  done,  either  party  rnay,  if  so 
disposed,  waive  whatever  advantage  he  has  under  the  agree- 
ment, and,  with  the  express  or  impHed  consent  of  the  oth- 
er, stand  upon  the  terms  of  the  original  contract.'  More- 
over, a  waiver  of  the  riglit  to  rescind  may  be  made  con- 
ditional. Thus,  a  buyer  may  waive  his  right  of  rescission 
on  breach  of  the  seller's  contract,  or  may  waive  it  condi- 
tionally, and  on  nonperformance  of  the  condition  may  then 
rescind  or  resort  to  an  action  for  damages.*  And  where  a 
contract  for  the  sale  of  land  is  made  binding  on  the  heirs  and 
personal  representatives  of  the  parties,  a  right  to  forfeit  the 
contract  may  be  waived  by  the  executor  of  the  deceased 
vendor.^" 

§  591.     Knowledge  of  Rights  Essential  to  Valid  Waiver. 

No  one  can  be  bound  by  a  waiver  of  his  rights  unless  such 
waiver  is  distinctly  made  with  full  knowledge  of  the  rights 
which  he  intends  to  waive,  and  the  fact  that  he  knows  his 
rights  and  intends  to  waive  them  must  plainly  appear.^^ 
Hence  there  can  be  no  waiver  of  the  right  to  rescind  a 
contract  unless  made  by  a  party  who  is  fully  informed  of 
the  facts  on  which  his  right  of  rescission  may  be  based. ^- 


8  Echols  V.  Butler,  28  Miss.  114. 

0  Simrall  v.  American  Multigraph  Sales  Co.,  172  Mo.  App.  .384,  158 
S.  V,'.  437. 

10  Williams  v.  Haddock,  78  Hun,  4129,  29  N.  T.  Supp.  199. 

"  Fitzgerald  v.  Frankel,  109  Va.  603,  64  S.  E.  941;  Wilson  v.  Car- 
ipenter's  Adm'r,  91  Va.  183,  21  S.  E.  243,  50  Am.  St.  Rep.  824;  Smith 
V.  Miller,  98  Va.  535,  37  S.  R  10. 

12  Southern  Loan  &  Trust  Co.  v.  Glssendaner,  4  Ala.  App.  523, 
58  South.  737 ;  Davis  Sewing  Mach.  Co.  v.  Crutchfield,  117  Ga.  S73, 
45  S.  E.  228 ;  McLean  v.  Clark,  47  Ga.  24 ;  Felt  v.  Bell,  205  111.  213, 
6S  N.  El.  794 ;  Williams  T.  Hamilton,  104  Iowa,  423,  73  N.  W.  1029, 
65  Am.  St.  Rep.  475;  Circle  v.  Potter,  S3  Kan.  363,  111  Pac.  4T9 ; 
Kenyon  Realty  Co.  v.  National  Deposit  Bank,  140  Ky.  133,  130  S.  W. 
9r-,,  31  L.  R.  A.  (N.  S.)  169;  Pratt  v.  Philbrook,  41  Me.  1.32;  Ft. 
Payne  Coal  &  Iron  Co.  v.  Webster,  163  Mas.s.  134,  39  N.  E.  786; 
Boulware  v.  Crohn,  122  Mo.  App.  571,  99  S.  W.  796;  Putney  v. 
Schmidt,  16  N.  M.  400,  120  Pac.  720;  Peuchen  v.  Behrend,  71  App. 
Div.  lilO,  75  N.  T.  Supp.  831 ;  Cohen  v.  Ellis,  16  Abb.  N.  C.  (N.  Y.) 
320;  Liland  v.  Tweto,  19  N.  D.  551,  125  N.  W.  1032;  Grewing  v. 
Minneapolis  Threshing  Mach.  Co.,  12  S.  D.  127,  80  N.  W.  176;  Adams 
V.  A.  A.  Paton  &  Co.  (Tex.  Civ.  App.)  173  S.  W.  546;  University  of 
Virginia  v.  Snyder,  100  Va.  567,  42  S.  E.  337 ;  Broddus  v.  McCall,  3 
Call  (Va.)  546;    Tolley  v.  Poteet,  62  W.  Va.  231,  .57  S.  E.  811. 
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In  the  absence  of  such  knowledge,  a  contract  cannot  be  held 
to  have  been  affirmed,  or  a  right  to  rescind  it  waived,  by 
the  act  of  the  party  in  suing  on  the  contract  and  recovering 
judgment,^^  or  proving  a  claim  on  the  contract  in  a  court 
of  bankruptcy,^*  or  taking  notes  in  settlement  of  a  claim 
founded  on  the  contract.^ '^  And  where  a  sale  of  a  specific 
quantity  of  merchandise  requires  delivery  in  successive  ship- 
ments of  stipulated  amounts,  each  shipment  to  be  paid  for 
on  delivery,  the  acceptance  by  the  buyer  of  a  cargo  in 
ignorance  of  a  default  of  the  seller  as  to  subsequent  ship- 
ments will  not  prevent  him  from  rescinding  the  contract/" 
So,  the  retention  of  money  paid  under  a  contract,  after  dis- 
covery of  fraud  on  the  part  of  the  other  parties,  does  not 
constitute  a  ratification  of  the  contract  where  it  is  unknown 
which  party  furnished  the  money. ^^  And  a  grantor  can- 
not be  held  to  have  ratified  an  absolute  convej^ance  so  long 
as  he  believes  that  the  grantee  does  not  intend  to  claim  the 
property  as  his  own  but  is  willing  to  reconvey  on  repay- 
ment of  advances  made  by  him.'-* 

Acts  of  waiver  or  ratification  after  discovery  of  some  out 
of  a  number  of  fraudulent  acts  will  not  preclude  a  rescis- 
sion upon  the  discovery  of  other  acts  of  fraud  which,  in 
and  of  themselves,  are  sufficient  ground  for  rescission.^" 
But  at  the  same  time,  to  make  a  waiver  effectual,  it  is  not 
necessary  that  the  party  should  have  knowledge  of  all  the 
incidents  of  the  fraud  which  was  practised  upon  him  or  of 
all  the  evidence  by  which  it  may  be  established.  "The  duty 
of  rescinding  arises  immediately  upon  acquiring  knowledge 
of  the  substantial  and  material  facts  constituting  the  fraud. 
It  is  not  requisite  that  the  defrauded  party  should  be  ac- 
quainted with  all  the  evidence  constituting  the  fraud  before 
the  duty  to  act  by  way  of  rescission  arises.  When  he  has 
evidence  sufficient  to  reasonably  actuate  him  to  rescind  the 


13  Kraus  v.  Thompson,  30  Minn.  64,  14  N.  W.  2C6,  44  Am.  Rep.  182 

14  Parmlee  v.  Adolph,  28  Ohio  St.  10. 

15  Gallipolis  Furniture  Co.  v.  Symmes,  19  Ohio  Cir.  Ot.  R.  659. 
10  Norrington  v.  Wright  (C.  C.)  5  Fed.  768. 

17  McOlure  T.  TJllman,  102  Mo.  App.  697,  77  S.  W.  325. 

18  Wager  v.  Reid,  3  Thomp.  &  O.  (N.  Y.)  332. 

IS  Stetler  v.  Fowler,  62  Wash.  345,  113  Pac.  1096,  114  Pac.  879. 
Black  Resc. — 87 
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contract,  and  on  which  he  has  once  acted,  no  subsequent 
discovery  of  cumulative  evidence  can  operate  to  excuse 
a  waiver  of  the  fraud,  if  one  has  in  the  mean  time  occurred, 
or  to  revive  a  once  lost  right  of  rescission."  ^^  Moreover, 
notice  of  acts  and  circumstances  such  as  to  put  a  man  of 
ordinary  intelligence  and  prudence  upon  inquiry  is  equiva- 
lent to  knowledge  of  fraud  necessary  to  a  waiver  of  the 
fraud. ^^  "There  must  be  knowledge  of  facts  which  will 
enable  the  party  to  take  effectual  action.  Nothing  short 
of  this  will  do.  But  he  may  not  willfully  shut  his  eyes  to 
what  he  might  readily  and  ought  to  have  known."  ^^ 

§  592.  Contemporary  Knowledge  of  Fraud,  Mistake,  or 
Defect. — One  who  enters  into  a  contract  or  makes  a  con- 
veyance with  knowledge  at  the  time  that  he  is  being  de- 
frauded, or  that  a  mistake  exists,  or  that  there  is  a  defect 
in  quantity  or  quality  in  the  property  contracted  for,  or 
with  knowledge  of  any  other  fact  which  would  release  him 
from  the  contract,  will  be  held  to  have  waived  the  same  and 
cannot  thereafter  set  it  up  as  a  ground  for  rescission." 
And  so,  if  he  knows  that  it  will  be  impossible  for  the  other 
party  to  fulfill  his  part  of  the  contract,  he  cannot  allege  a 
subsequent  nonperformance  as  ground  for  rescinding.^* 
Thus,  one  cannot  rescind  an  agreement  for  the  erection  for 
him  of  a  building  with  certain  lumber  to  be  furnished  by 
the  other  party,  because  of  defects  in  the  lumber  which  he 
knew  to  exist  when  the  contract  was  made.^^  So,  where 
a  married  woman  joined  with  her  husband  in  a  contract 
to  convey  timber  land,  believing  at  the  time  that  the  con- 
tract was  only  to  convey  the  standing  timber,  but  on  the 

2  0  Richardson  v.  Lowe,  149  Fed.  625,  79  C.  C.  A.  317;  Wilson  v. 
Hundley,  96  Va.  96,  30  S.  E.  492,  70  Am.  St.  Rep.  837 ;  Munich  Re- 
Insurance  Co.  V.  Undted  Surety  Co.,  113  Md.  200,  77  Atl.  579;  Bach 
V.  Tuch,  126  N.  Y.  53,  26  N.  E.  1019. 

21  Whitney  v.  Bissell,  75  Or.  28,  146  Pac.  141,  L.  R.  A.  1915D,  257. 

22  Rence  v.  Langdon,  99  U.  S.  581,  25  L.  Ed.  420. 

23  Stager  v.  Crabtree,  177  111.  59,  52  X.  E.  378:  Dellinger  v.  Gil- 
lespie, 118  N.  C.  737,  24  S.  E.  538 ;  Hart's  Ex'rs  v.  Edwards,  2  Bailey 
(S.  C.)  306 ;  Dickenson  v.  Farley,  84  Va.  240,  4  9.  E.  375 ;  Button  v. 
Dewing,  42  W.  Va.  691,  26  S.  E.  197. 

24  Kokomo  Straw  Board  Co.  v.  Inman,  58  Hun,  603,  11  N.  Y.  Supp. 
329. 

2  6  Scales  V.  Wiley,  68  Vt.  39,  33  Atl.  771. 
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same  day  that  she  signed,  and  several  days  before  she  pri- 
vately acknowledged  her  signature,  she  ascertained  from 
her  husband  that  it  was  a  contract  to  convey  the  land,  and 
after  this  voluntarily  acknowledged  her  execution  of  the 
contract,  it  was  held  that  such  acknowledgment  related 
back  to  the  time  of  signing  the  contract  and  rendered  it  as 
effectual  against  her  as  if  she  had  known  the  fact  at  the 
time  of  signing.^*  So  again,  a  purchaser  at  a  judicial  sale, 
having  knowledge  of  the  claims  of  a  third  person  cannot  re- 
fuse to  execute  the  contract  on  that  account.^'  On  the 
same  principle,  where  a  purchaser  of  land  knows  at  the 
time  of  the  purchase  that  the  title  thereto  is  defective,  or 
that  there  is  an  outstanding  incumbrance  or  an  equity  ex- 
isting in  favor  of  a  third  person,  but  nevertheless  accepts  a 
deed  and  goes  into  possession,  he  cannot  afterwards  rescind 
the  contract  of  sale  on  the  ground  of  the  defect  or  insuf- 
ficiency of  the  title. ^°  He  will  not  be  allowed  to  make  the 
purchase  and  obtain  possession,  and  then  forthwith  invoke 
the  aid  of  equity  to  rescind  the  sale,  but  will  be  left  to  his 
remedy  at  law  for  a  breach  of  the  contract.^' 

§  593.     Freedom   from    Duress,    Control,    or    Disability. 

An  act  of  a  party  relied  on  as  a  confirmation  of  a  previous 
contract,  or  as  a  waiver  of  the  right  to  rescind  it,  must 
be  shown  to  have  been  done  when  he  was  no  longer  under 
the  influence  of  the  circumstances  which  led  to  and  vitiat- 
ed the  original  agreement.^"  Hence,  where  the  making  of 
a  contract  was  procured  by  duress  or  undue  influence,  there 
can  be  no  ratification  of  it  so  long  as  the  duress  or  con- 
trolling influence  continues,  and  until  its  removal,  a  waiver 
of  the  right  to  rescind  cannot  be  made  out  from  any  dec- 
larations  or  acts   which  otherwise   would   distinctly   have 


2  6  Johnson  Lumber  Co.  v.  Leonard,  145  N.  C.  339,  59  S.  E.  134. 

2  7  Squler  v.  Stockton,  6  La.  Ann.  32. 

2  8  Beck  V.  Simmons,  7  Ala.  71 ;  Barnett  v.  Gaines,  8  Ala.  373 ;  Eoy- 
ster  V.  Shackleford,  5  Litt.  (Ky.)  228 ;  Mills  t.  Abrams,  41  N.  C.  456 ; 
Cornell  v.  McClain's  Heirs,  3  Ohio  Dec.  187 ;  Green  v.  Chandler,  25 
Tex.  148. 

2  9  Perkins  v.  "Williams,  5  Cold.  (Tenn.)  512. 

so  Gregg  v.  Harllee,  Dud.  Eq.  (S.  C.)  42. 
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that  effect.''^  Thus,  where  a  deed  by  a  parent  to  her  child, 
who  was  caring  for  her  and  who  exercised  a  dominant  in- 
fluence over  her,  is  voidable  because  the  grantor  had  no  in- 
dependent advice  as  to  the  effect  of  the  deed,  the  grantor 
cannot  afterwards  ratify  the  deed  without  the  benefit  of 
advice  of  the  same  kind  which  was  required  to  make  it 
originally  valid. ^^  The  same  rule  applies  to  a  contract  en- 
tered into  by  one  who  was  mentally  incapable  or  intoxicated 
at  the  time  of  making  it.  There  can  be  no  waiver  of  the 
right  to  rescind  it  until  the  party  has  regained  his  reason  or 
become  sober. "^  But  after  the  duress  has  ceased,  or  the  un- 
due influence  has  been  removed,  or  the  party  has  been  re- 
stored to  sanity,  he  may  so  recognize  the  validity  of  the 
contract  as  to  waive  his  right  to  rescind  it,  and,  in  effect,  to 
ratify  it  in  a  manner  equivalent  to  making  a  new  and  ex- 
press agreement.' ' 

§  594.  Recognition  of  Contract  as  Subsisting. — If  a  per- 
son, after  acquiring  knowledge  of  circumstances  which 
would  justify  him  in  rescinding  a  contract  to  which  he  is 
a  party,  makes  any  declaration  or  does  any  act  which  dis- 
tinctly recognizes  the  contract  as  still  subsisting  and  as 
binding  upon  him,  he  will  be  held  to  have  waived  his  right 
to  rescind. ^°  Thus,  where  the  contract  remains  executory, 
entirely  or  in  part,  and  a  party  to  it  discovers  that  he  has 

31  Thompson  v.  Lee,  31  Ala.  292;  Sulir  v.  Lauterbach,  164  Cal. 
501,  130  Pac.  2 ;  Thompson  v.  Thompson,  132  Ind.  288,  31  N.  E.  520 ; 
Eureka  Bant  v.  Bay,  00  Kan.  506,  135  Pac.  584;  St.  Ixiuls  &  S.  P. 
B.  Co.  V.  Gorman,  79  Kan.  643,  100  Pac.  647,  28  L.  R.  A.  (N.  S.)  637 ; 
McClure  v.  Lewis,  72  Mo.  314 ;  Gidney  v.  Chappell,  26  Okl.  737,  110 
Pac.  1009. 

3  2  Walsh  V.  Plarkey  (N.  J.  Ch.)  69  Atl.  726. 

ssDorsey  v.  Wolcott,  173  111.  539,  50  N.  E.  1015;  Spoonheim  v. 
SiX)onhelm,  14  N.  D.  380,  104  N.  W.  845. 

34Domerackd  v.  Janikovvski,  255  111.  575,  09  N.  e.  579;  Wliitcomb 
V.  Hardy,  73  Minn.  285,  70  N.  W.  20;  Blinn  v.  Schwarz,  177  N.  T. 
252,  CO  N.  E.  542,  101  Am.  St.  Rep.  806 ;  Sternback  y.  Friedman,  23 
Mlse.  Rep.  173,  50  N.  T.  Supp.  1025 ;  Keller  v.  Lamb,  202  Pa.  412,  51 
Atl.  082. 

3  5  Bernard  v.  Sloan,  2  Cal.  App.  737,  84  Pac.  232;  De  St.  Aubin 
V.  Field,  27  Colo.  414,  62  Pac.  109 ;  Shouse  v.  Doane,  39  Fla.  95,  21 
South.  807;  Stackpole  v.  Schmucker,  225  111.  502,  SO  N.  E.  314; 
Lombard  v.  Chicago  Sinai  Congregation,  64  111.  477;  EK^ans  v, 
Montgomery,  50  Iowa,  325 ;    Weaver  v.  Shriver,  79  Md.  530,  30  Atl. 
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been  defrauded  or  deceived,  but  nevertheless  continues  to 
operate  under  the  contract  or  to  perform  acts  in  perform- 
ance of  his  obligations  under  it,  it  is  a  condonation  of  the 
fraud  or  deceit  and  an  affirmance  of  the  contract  which  will 
prevent  him  from  afterwards  seeking  to  rescind  it.^"  Where 
a  contract  is  made  for  work  to  be  done  at  a  stipulated  price, 
and  it  is  discovered,  before  the  work  is  commenced,  that 
there  was  a  misrepresentation  in  regard  to  its  cost  or  value, 
the  party  engaging  to  do  the  work  may  repudiate  the  con- 
tract, but  if  he  goes  on  and  performs  it,  he  will  be  consid- 
ered to  have  waived  that  right  and  he  can  demand  no  more 
than  the  contract  price. ^'^  So,  if  a  contractor  for  the  build- 
ing of  a  railway  discovers  that  he  has  been  defrauded,  but 
nevertheless  sublets  a  part  of  the  work,  this  will  amount  to 
an  affirmance  of  the  contract."*  And  where  a  seller  of  lum- 
ber gives  notice  to  the  buyer,  before  the  time  for  complete 
performance,  that  the  lumber  contracted  for  cannot  be  de- 
livered on  the  date  specified,  the  contract  is  kept  alive  for 
the  benefit  of  both  parties  if  the  buyer  shows  no  intention 
to  treat  the  notice  as  a  breach,  but  announces  an  intention 
to  take  certain  lumber,  to  which  he  has  no  right  unless  the 
contract  is  still  in  force.'"  So,  the  right  to  abandon  a  con- 
tract for  services  to  be  rendered,  because  of  protracted 
sickness  disabling  the  employe  from  beginning  the  service, 
is  waived  by  treating  the  contract  as  in  force  after  the 
termination  of  the  delay.*"  But  whatever  is  relied  on  as 
a  waiver  must  be  distinctly  inconsistent  with  the  theory 

189 ;  Treacy  v.  Hecker,  51  How.  Prac.  (N.  T.)  €9 ;  Minter  v.  Hawkins, 
54  Tex.  Civ.  App.  228,  117  S.  W.  172;  Brundy  v.  Canby,  50  Mout. 
454,  148  Pac.  315. 

3  6  Burk  T.  Johnson,  146  Fed.  209,  76  C.  C.  A.  567;  Waite  v.  C.  K 
Shoemaker  &  Co.,  50  Mont.  264,  146  Pac.  736 ;  Remmers  v.  Berbling, 
66  Misc.  Rep.  291,  123  N.  Y.  Supp.  41 ;  Knuckolls  v.  Lea,  10  Humph. 
(Tenn.)  577;  Carlock  v.  Sweeney  (Tex.  Civ.  App.)  82  S.  W.  469; 
Reed  v.  Holloway  (Tex.  Civ.  App.)  127  S.  W.  1189;  Downer  v. 
Smith,  32  Vt.  1,  76  Am.  Dec.  148 ;  Milwaukee  Boston  Store  v.  Katz, 
153  Wis.  492,  140  N.  W.  1038. 

3  7  Saratoga  &  S.  R.  Co.  v.  Row,  24  Wend.  (N.  Y.)  74,  35  Am.  Dec. 
598 ;    Meyer  v.  Hallock,  25  N.  Y.  Super.  Ct  284. 

38  Georgia  Pac.  Ry.  Co.  v.  Brooks,  66  Miss.  583,  6  South.  467. 

39  North  Shore  Lumber  Co.  v.  South  Side  Lumber  Co.,  176  111. 
App.  96. 

40  Brigham  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep.  28. 
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that  the  contract  has  been  repudiated  or  rescinded.  Thus, 
where  husband  and  wife  conveyed  land  in  consideration 
of  a  promise  to  support  them  during  their  lives  and  to  fur- 
nish them  with  medical  attention,  and,  after  the  death  of 
the  wife,  the  physician  who  had  attended  her  presented  his 
bill  to  the  husband  and  was  told  to  apply  to  the  grantee 
in  the  deed  for  its  payment,  it  was  held  that  this  was  not 
an  election  by  the  husband  to  treat  the  conveyance  as  valid 
and  in  force,  where  it  appeared  that  the  grantee  was  indebt- 
ed to  him  for  rents  and  profits  on  account  of  the  use  of  the 
premises.*^ 

§  595.  Accepting  and  Retaining  Benefits. — Affirmance 
of  a  voidable  contract,  or  a  waiver  of  the  right  to  rescind 
it,  will  be  presumed  against  a  party  who,  having  full  knowl- 
edge of  the  circumstances  which  would  warrant  him  in 
rescinding  it,  nevertheless  accepts  and  retains  benefits  ac- 
cruing to  him  under  the  contract.*^  Thus,  where  a  purchas- 
er of  personal  property  retains  part  of  the  goods  bought, 
he  cannot  rescind  the  sale  for  fraud,  since  he  cannot  at  the 
same  time  assail  the  contract  and  retain  its  fruits.*^  So, 
one  who  knows  that  fraud  has  been  practised  upon  him,  or 
that  false  representations  have  been  made  to  him,  and  yet 
accepts  payment  according  to  the  terms  of  the  contract, 


41  McClelland  v.  McClelland,  176  111.  8.3,  51  N.  E.  559. 

42  Burnes  v.  Burnes,  147  Fed.  781,  70  C.  C.  A.  357;  Bement  v. 
La  Dow  (C.  C.)  66  Fed.  1S5 ;  Stephenson  v.  Allison,  123  Ala.  4.39,  2G 
South.  200;  Miller  v.  Davis'  Estate,  .52  Colo.  485,  122  Pac.  70.".; 
Florida  Cigar  &  Tobacco  Co.  v.  Baker  &  Holmes  Co.,  02  Fla.  4.S7,  .j7 
South.  174  ;  Green  v.  Jackson,  66  Ga.  250 ;  Barber  v.  L.\on,  8  Blaekf . 
(Ind.)  215 ;  Dorr  v.  Alford,  111  Iowa,  278,  82  X.  W.  7nO  ;  Thiemann 
V.  Heinze,  120  Mo.  630,  25  S.  W.  533 ;  Gallagher  v.  O'Neill,  78  Keb. 
671,  111  X.  W.  582;  Smith  Bros.  v.  Mousette,  75  Misc.  Uep.  121,  132 
N.  Y.  Supp.  770;  People  v.  Denison,  19  Hun  (X.  Y.)  l:!7 ;  Town  of 
Verona  v.  Peckham,  66  Barb.  (X.  X.)  103;  Odom  v.  Bryan,  53  X.  C. 
211;  Bennett  v.  Glaspell,  15  X.  D.  239,  107  X.  W.  45;  Ctmipbell  v. 
Foster,  2  Tenn.  Ch.  402 ;  Le  'S'ine  v.  Whitehouse,  37  Utah,  2G0,  100 
Pac.  2,  Ann.  Cas.  1912C,  407;  Finch  v.  Garrett,  109  Va.  114,  63 
S.  E.  417. 

43  American  Sales  Book  Co.  v.  S.  H.  Pope  &  Co.,  7  Ala.  App.  304, 
61  South.  45;  Taylor  v.  Thompson,  62  App.  Div.  159,  70  N.  Y. 
Supp.  997 ;  Caldwell  v.  Button,  20  Tex.  Civ.  App.  369,  49  S.  W.  723, 
Smith's  Adm'r  v.  Smith,  30  Vt.  139. 
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cannot  afterwards  impeach  it  for  fraud.**  On  the  same  prin- 
ciple, the  failure  of  one  partner  to  furnish  as  much  money 
for  partnership  purposes  as  he  had  agreed  to  furnish  does 
not  give  the  other  partner  a  right  to  repudiate  the  contract, 
when  called  on  to  carry  it  out,  after  having  accepted  and 
used  the  money  actually  furnished.*'  And  so,  where  an 
agreement  between  plaintiff  and  defendant  includes  the 
transfer  to  the  former  of  the  good  will  of  the  latter's  busi- 
ness, the  plaintiff  cannot  recover  back  the  consideration 
paid  by  him,  as  upon  a  rescission  of  the  agreement,  where 
he  has  had  the  benefit  of  such  good  will,  as  that  cannot  be 
restored  to  defendant.*"  And  a  party  to  a  contract  waives 
his  right  to  rescind  it  for  fraud  by  which  he  was  induced 
to  enter  into  it,  by  accepting  a  bond  from  the  other  party  as 
indemnity  for  any  loss  which  he  may  sustain  through  the 
alleged  fraud.*'  Again,  where  a  person  discovers  that 
fraud  has  been  practised  upon  him  to  induce  him  to  sub- 
scribe for  stock  in  a  corporation,  he  must  rescind  his  sub- 
scription promptly,  if  at  all,  and  he  loses  his  right  to  do  so 
if  he  afterwards  attends  and  votes  at  stockholders'  meet- 
ings, accepts  an  election  as  director,  and  pays  assessments 
on  the  stock  levied  at  such  meetings.**  But  since  a  waiver 
of  rights  must  be  voluntary  and  intentional,  it  is  to  be  ob- 
served that  a  party's  acceptance  of  benefits  under  a  contract, 
in  order  to  estop  him  from  rescinding  it,  must  proceed  from 
his  own  volition,  and  not  merely  from  the  other  party's 
insistence  upon  performance  of  the  contract,  after  the  first 
party  has  repudiated  it.*° 

§  596.  Waiver  of  Right  to  Rescind  by  Acts  or  Assertions 
of  Ownership. — One  who  receives  property  under  a  con- 
tract, and  discovers  that  he  has  been  defrauded,  should  there- 

*i  Hatch  V.  Ferguson  (C.  C.)  57  Fed.  972 ;  Deskins  v.  Dunn,  158 
Ky.  172,  164  S.  W.  810 ;  Baltimore  &  O.  R.  C!o.  v.  Jolly  Bros.  &  Co., 
71  Ohio  St.  92,  72  N.  E.  888. 

45  Stein  V.  Robertson,  30  Ala.  286. 

48  Handforth  v.  Jackson,  150  Mass.  149,  22  N.  E.  634. 

47  Griggs  V.  Woodruff,  14  Ala.  9. 

48  Marten  v.  Paul  O.  Burns  Wine  Co.,  99  Gal.  355,  33  Pac.  1107; 
Dassler  v.  Rowe,  91  Neb.  637,  136  N.  W.  846. 

4  9  Strauss  v.  Welsbach  Gas  Lamp  Co.,  42  Misc.  Kep.  184,  85  N.  X. 
Supp.  367. 


§   896  RESCISSION   OF   CONTRACTS  1384 

after  treat  the  property  as  a  reasonably  prudent  and  care- 
ful man  is  bound  to  treat  the  property  of  another  found  in 
his  possession,  but  not  as  his  own  property.^"  And  if,  in- 
stead of  taking  this  course,  he  asserts  ownership  of  the 
property,  treats  it  as  his  own,  and  exercises  acts  of  owner- 
ship over  it,  he  will  be  held  to  have  waived  his  right  to  re- 
scind on  account  of  the  fraud. '''^"  The  application  of  this 
rule  is  well  illustrated  in  a  case  in  the  federal  courts,  in 
which  the  purchasers  of  certain  mining  property  sought 
rescission  on  the  ground  of  fraud.  It  was  said:  "It  may  be 
conceded  that  the  vendees  might  in  case  of  success  in  their 
suit  for  rescission  be  decreed  to  have  a  lien  on  the  property 
sold  for  the  amount  of  their  cash  payment,  and  also  that  the 
vendees  might  have  been  justified  in  taking  samples  of  ore 
and  making  reasonable  experiments  with  the  mines  for  the 
purpose  of  securing  proof  for  use  in  the  pending  litigation, 
but  neither  of  these  concessions  avails  them  for  the  present 
purpose.  If  they  were  entitled  to  hold  possession  to  pre- 
serve their  lien,  they  would  clearly  be  entitled  to  do  such 
acts  and  such  acts  only  as  were  reasonably  necessary  for 
and  consistent  with  that  purpose.  Any  other  or  further  acts 
would  be  manifestly  for  some  other  purpose.  Likewise,  if 
they  might  take  samples  and  otherwise  prepare  evidence 
for  the  trial,  only  such  samples  and  other  experimental  woi'k 
as  would  reasonably  subserve  that  purpose  would  be  justi- 
fied. But  neither  of  these  purposes,  in  our  opinion,  required 
the  breaking  down,  shipping,  and  selling  of  ore,  running 
levels  and  making  cross-cuts,  and  other  acts  of  development 


BO  Eichardson  v.  Lowe,  149  Fed.  625,  79  C.  C.  A.  317. 

51  Gi-ymes  v.  Sanders,  9.3  V.  S.  55,  23  L.  Ed.  798;  Joslyn  v.  Cadil- 
lac Automobile  Co.,  177  Fed.  S(J3,  101  0.  C.  A.  77;  Lockwood  v. 
Fltts,  90  Ala.  150,  7  South.  467;  Comer  v.  Franklin,  l(j9  Ala.  573, 
53  South.  797 ;  McCoy  y.  Prince,  11  Ala.  App.  388,  66  South.  O.jO  ; 
O'Donaell  &  Duer  Bavarian  Brewing  Co.  v.  Farrar,  163  111.  471,  45 
N.  B.  283;  Wliite  Brass  Castings  Co.  v.  Union  Metal  Mfg.  Co.,  135 
111.  App.  32;  Sutter  v.  Ross,  64  111.  App.  263;  Aultman  &  Co.  v. 
Withrow,  48  111.  App.  492;  Tarklngton  v.  Puryis,  128  Ind.  182,  25 
N.  B.  879,  9  L.  B.  A.  607 ;  Himes  v.  Langley,  85  Ind.  77 ;  McCuUoch 
V.  Scott,  13  B.  Mon.  (Ky.)  172,  56  Am.  Dec.  561 ;  Stone  v.  Russell,  13 
Ky.  Law  Rep.  970 ;  Armstrong  v.  Descalzl,  48  Pa.  Super.  Ct.  171 ; 
Tete  Bros.  y.  Eshler,  11  Pa.  Staper.  Ct.  224;  Ellis  y.  ElUs,  5  Tex. 
Cly.  App.  46,  23  S.  W.  996;   Akerly  y.  Vilas,  21  Wis.  88. 
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and  prospecting  shown  by  the  proof  in  this  case.  The 
vendees  obviously  had  some  other  purpose  in  doing  all  this 
work,  and  it  must,  in  our  opinion,  be  referred  to  their  own 
interests  as  owners  of  the  mines  which  they  had  purchased 
and  which  they  had  determined  to  keep,  notwithstanding 
any  frauds  practised  upon  them  by  the  vendors."  ^^  On  the 
same  principle,  evidence  that  the  buyer  of  a  horse  issued 
and  mailed  post  cards  advertising  the  horse  for  service,  stat- 
ing that  he  was  the  owner,  and  giving  his  address,  shows 
that  he  abandoned  any  prior  attempt  to  rescind  the  sale.*^^ 
But  it  may  be  a  question  whether  the  purchaser  of  a  piano, 
left  with  him  for  trial,  exercises  acts  of  ownership  over  it, 
in  such  sense  as  to  lose  his  right  to  return  it  and  cancel  the 
contract,  by  merely  playing  upon  it  from  time  to  time.°* 

§  597.  Same;  Contracts  for  Sale  of  Land.— The  rule 
stated  in  the  preceding  section  is  applicable  to  contracts  for 
the  purchase  and  sale  of  lands.  That  is,  if  the  vendee  dis- 
covers an  undisclosed  incumbrance,  a  defect  in  the  title,  a 
deficiency  in  quantity,  fraud  or  false  representations,  or 
other  circumstances  which  would  justify  him  in  rescinding 
the  contract,  but  thereafter,  having  knowledge  of  such  cir- 
cumstances, exercises  acts  of  ownership  over  the  land  with- 
out asserting  any  intention  to  rescind,  he  will  be  held  to 
have  waived  his  right  to  do  so.°^  This  result  follows,  for 
example,  if  he  retains  the  possession  of  the  premises,  re- 
ceives the  rents  and  profits,  makes  changes  in  the  condition 
of  the  estate,  or  puts  permanent  improvements  upon  it.**"  It 
is  also  an  assertion  of  ownership,  such  as  precludes  a  sub- 
sequent rescission,  if  the  vendee  raises  crops  on  the  land,^^ 


6  2  Richardson  v.  Lowe,  149  Fed.  625,  79  C.  C.  A.  317. 
6  3  Simpson  v.  Ritchie,  110  Me.  299,  86  Atl.  124. 
6  4  Bell  V.  Anderson,  74  Wis,  638,  43  N.  W.  666. 
6  6  Bennett  v.  Hlckey,  112  Mich.  379,  70  N.  W.  900. 

5  8  Bnrkett  v.  Munford,  70  Ala.  423;  Gordon-Tiger  Mining  &  Re- 
duction Co.  Y.  Brown,  56  Colo.  301,  138  Pac.  51 ;  Patten  v.  Stewart, 
24  Ind.  332;  Montgomery  v.  Gibbs,  40  Iowa,  652;  Lillienthal  v. 
Bierkamp,  133  Iowa,  42,  110  N.  W.  152 ;  Egan  v.  Teaman  (Tenn.  Oh. 
App.)  46  S.  W.  1012;  Wettemaeh  v.  Jones-Thompson  Inv.  Co.,  77 
Wash.  144,  137  Pac.  442. 

6  7  Buxton  V.  Jones,  120  Mich.  522,  79  N.  W.  980. 
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or  cuts  timber  from  it,^*  or  leases  the  premises  to  a  tenant.^" 
But  a  vendee's  right  to  treat  the  contract  as  rescinded,  be- 
cause of  the  vendor's  refusal  to  deliver  a  deed  except  upon 
the  execution  by  the  vendee  of  notes  for  the  purchase  mon- 
ey containing  extraordinary  conditions,  is  not  waived  by  the 
latter's  taking  possession  and  making  improvements,  when 
the  vendor  thereafter  continues  to  withhold  the  deed  and 
to  demand  notes  of  the  character  mentioned."" 

§  598.  Same ;  Sale  of  Property  or  Offer  to  Sell.— If  the 
purchaser  of  real  or  personal  property  has  knowledge  of 
facts  which  would  give  him  the  right  to  rescind  the  pur- 
chase, but  nevertheless  sells  the  whole  or  a  considerable 
part  of  the  property  to  a  third  person,  this  is  such  an  in- 
dubitable assertion  of  ownership  as  will  amount  to  an  af- 
firmance of  the  purchase  or  a  waiver  of  any  right  to  rescind 
it,''^  in  addition  to  which,  of  course,  such  an  act  places  it  out 
of  his  power  to  restore  to  his  vendor  what  he  received  from 
him,  which  is  one  of  the  essential  conditions  of  a  valid  re- 
scission. So,  one  who  was  defrauded  in  the  purchase  of 
land  is  not  entitled  to  have  the  contract  rescinded  where, 
several  months  after  discovering  the  fraud  and  after  con- 
sulting counsel,  he  joined  with  his  vendor  in  a  deed  of  the 
land  to  another  in  satisfaction  of  an  incumbrance  thereon, 
and  further  recognized  the  validity  of  the  transaction  by 
taking  a  deed  from  the  latter  to  himself."^    Whether  a  mere 

5  8  Foley  V.  Crow,  37  Md.  51. 

6  9  Arteburn  v.  Price  (Tex.  Olv.  App.)  152  S.  W.  672. 
6  0  Vawter  v.  Bacon,  89  Ind.  565. 

61  McLean  v.  Clapp,  141  U.  S.  429,  12  Sup.  Ct.  29,  35  L.  Ed.  804; 
Hodge  V.  Tufts,  115  Ala.  866,  22  South.  422 ;  Georgia  Refining  Co.  v. 
Augusta  Oil  Co.,  74  Ga.  497;  R,  T.  Stone  Tobacco  Co.  v.  Allen  & 
Holmes,  1  Ga.  App.  484,  57  S.  B.  967 ;  Wolf  v.  Dletzsch,  75  111.  205 ; 
Rice  V.  Friend  Bros.  Co.  (Iowa)  146  N.  W.  748 ;  Sell  v.  Compton,  91 
Kan.  151,  136  Pac.  927 ;  Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  7S5 ; 
Ledoux  V.  Armor,  4  Rob.  (La.)  381 ;  Craig  v.  Laue,  212  Mass.  195, 
98  N.  E.  685;  Wetmore  v.  McDougall,  32  Mich.  276;  Cahen  v. 
Piatt,  40  N.  Y.  Super.  Ct.  483 ;  La  FoUette  v.  Noble,  13  Misc.  Rep. 
574,  34  N.  T.  Supp.  955;  :>Iason  v.  Wheeler,  2  Misc.  Rep.  523,  24 
N.  Y.  Supp.  879 ;  Polrier  Mfg.  Co.  v.  Kitts,  18  N.  D.  556,  120  N.  W. 
558 ;  Bl  Campo  Ice,  Light  &  Water  Co.  v.  Texas  Machinery  &  Supply 
Co.  (Tex.  Olv.  App.)  147  S.  W.  838.  And  see  Cooper  v.  Hillsboro 
Garden  Tracts  (Or.)  152  Pac.  488. 

«3  Bostick  V.  Haynle  (Tenn.  Ch.  App.)  36  S.  W.  856. 
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unsuccessful  offer  or  attempt  to  sell  the  property  would  be 
sufficient  to  raise  an  estoppel  against  the  purchaser  to  re- 
scind his  purchase  for  causes  of  which  he  had  knowledge  at 
the  time,  is  not  entirely  clear.  Several  of  the  authorities 
recognize  such  an  offer  or  attempt  to  sell  as  a  waiver  of  the 
right  to  rescind. ^^  But.there  are  decisions  to  the  contrary,"* 
and  it  seems  that  merely  advertising  land  for  sale  under  a 
mortgage  after  filing  a  bill  to  rescind  the  mortgage  for 
fraud  is  not  an  affirmance  of  the  mortgage,  where  no  at- 
tempt to  sell  under  the  advertisement  is  made.°^ 

But  even  a  sale  of  the  property  will  not  prevent  rescission 
by  the  purchaser  if  made  before  discovery  of  the  facts  jus- 
tifying rescission,  and  if  the  purchaser  can  recover  back 
what  he  has  sold,  so  as  to  be  in  a  position  to  tender  it  to  his 
vendor.  Thus,  in  a  case  in  Ohio,  one  who  had  been  fraud- 
ulently induced  to  buy  a  tract  of  land  supposed  to  contain 
valuable  mineral  deposits,  sold  a  part  of  it  to  a  third  person. 
But  afterwards,  and  on  discovering  the  fraud,  he  repurchas- 
ed the  part  so  sold,  for  the  purpose  of  tendering  a  reconvey- 
ance of  the  whole  to  his  vendor  and  compelling  a  rescission 
of  the  contract.  And  it  was  held  that  such  repurchase  was 
not  a  ratification  of  the  original  contract  and  did  not  estop 
him  from  claiming  its  rescission. °"  So  also,  one  who  has 
conveyed  land  in  consideration  of  the  vendee's  transfer 
to  him  of  certain  mortgages,  is  not  deprived  of  his  right 
to  compel  a  reconveyance  for  the  vendee's  fraudulent  rep- 
resentations as  to  the  title  of  the  mortgagors,  by  the  fact 
that  he  assigned  the  mortgages  for  value  to  a  third  person, 
if  he  had  no  knowledge  of  the  fraud  at  the  time  of  the  as- 
signment, and  if  he  afterwards  took  an  assignment  back 
from  such  third  person."' 

6  3Boulware  v.  Crohn,  122  Mo.  App.  571,  99  S.  W.  796;  Blocli  v. 
Martin,  150  Mo.  App.  82,  129  S.  W.  715 ;  Glllam  v.  Briggs,  Rich.  Eq. 
Gas.  (S.  C.)  432 ;    Winters  v.  Coward  (Tex.  Civ.  App.)  174  S.  W.  940. 

eiHoyle.  v.  Southern  Saw  Works,  105  Ga.  123,  31  S.  E.  137;  Be- 
lew  v.  Clark,  4  Humph.  (Tenn.)  506. 

6  5  Watts  V.  British  &  A.  Mortg.  Co.,  60  Fed.  483,  9  O.  O.  A.  98. 

ee  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

6  7  Baker  v.  Maxwell,  99  Ala.  558,  14  South.  468. 
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§  599.  Same ;  Use,  Change  of  Condition,  Impairment,  or 
Destruction  of  Subject. — If  the  purchaser  of  a  tool,  imple- 
ment, machine,  apparatus,  or  any  other  article  intended  to 
serve  a  useful  purpose,  discovers  that  he  has  been  deceived 
or  defrauded,  or  that  the  article  is  defective  or  unsuited  to 
its  purpose,  but  nevertheless  continues  to  use  it,  not  for 
the  purpose  of  testing  it  or  trying  to  make  it  available  (or 
to  an  extent  substantially  greater  than  is  necessary  for  test- 
ing or  adjusting),  but  for  the  purpose  of  deriving  a  benefit 
or  advantage  from  its  use,  he  will  be  held  to  have  waived 
his  right  to  rescind  the  purchase,  and  cannot  thereafter  re- 
turn the  article  and  claim  a  restoration  of  the  money 
paid  for  it.^'  Thus,  if  it  appears  that  the  purchaser  of  an 
automobile  kept  and  used  it  after  he  knew  that  it  was  de- 
fective and  that  the  defects  could  not  or  would  not  be  rem- 
edied by  the  seller,  his  suit  for  rescission  of  the  purchase 
cannot  be  sustained.'"'  So,  one  who  has  bought  a  horse  and 
finds  it  unsound  or  not  as  warranted  will  be  considered  to 
have  waived  his  right  to  return  the  animal  if  thereafter  he 
uses  it  for  driving  or  for  work,"  except  in  so  far  as  driving 
the  horse   may  be  necessary  to  give  it  proper  exercise.'^ 

68  Dodsworth  v.  Hercules  Iron  Works,  66  Fed.  483,  13  C.  0.  A.  5.32  ; 
Thomas  China  Co.  v.  0.  W.  Raymond  Co.,  1:;.j  Fed.  25,  67  C.  C.  A. 
029 ;  Buckstaff  v.  Russell,  79  Fed.  (Jll,  25  C.  C.  A.  129 ;  Hodge  v. 
Tufts,  115  Ala.  866,  22  South.  422 ;  Cross  v.  Mayo,  167  Cal.  594,  140 
Pac.  283 ;  C.  F.  &  A.  C.  Bllzell  v.  I.  H.  &  W.  L.  Watson,  57  Fla.  Ill, 
49  South.  149 ;  Gatling  v.  Newell,  9  Ind.  572 ;  CookJugham  v.  Dusa, 
41  Kan.  229,  21  Pac.  95 ;  Gale  Sulky  Harrow  JIfg.  Co.  v.  Moore,  46 
Kan.  ."24,  26  Pac.  703 ;  Nichols  &  Shepard  Co.  v.  Wheeler,  150  Ky. 
169,  150  S.  W.  33 ;  J.  I.  Case  Threshing  'Mach.  Co.  v.  Patterson,  137 
Ky.  180,  125  S.  W.  287 ;  Cocke  v.  Hardin,  Litt.  Sel.  Gas.  (Ky.)  374 ; 
Hess  V.  Bhrlich,  166  Mo.  App.  030,  150  S.  W.  710;  Sturgis  v.  Whisler, 
145  Mo.  App.  148,  130  S.  W.  Ill ;  Acme  Harvester  Co.  v.  Carroll,  SO 
Neb.  594,  114  N.  W.  780 ;  Bates  v.  Fish  Bros.  \Vagon  Co.,  169  N.  Y. 
587,  62  N.  B.  1094 ;  Gausler  v.  Bridges,  13  Pa.  Super.  Ct.  646 ;  Hall- 
wood  Cash  Register  Co.  v.  Berry,  35  Tex.  Civ.  App.  554,  80  S.  ^V. 
857;  Geiser  Mfg.  Co.  v.  Lunsford  (Tex.  Civ.  App.)  139  S.  W.  64; 
Mayer  v.  Dwinell,  29  Vt.  298.  And  ,'ee  Crescent  Milling  Co.  v.  H.  X. 
Strait  Mfg.  Co.,  227  Fed.  804,  142  C.  C.  A.  328;  Linderman  JIach. 
Co.  V.  Shaw-Walker  Co.  (Mich.)  153  N.  W.  34. 

6  0  Houston  Motor  Car  Co.  v.  Brashear  (Tex.  Civ.  App.)  158  S.  W. 
233. 

7  0  Libby  v.  Haley,  91  Me.  331,  39  Atl.  1004;  Hakes  v.  Thayer,  165 
Mich.  470,  131  N.  W.  174;    Ward  v.  Marvin,  78  Vt.  141,  62  Atl.  40. 

71  Faust  V.  Koers,  111  Mo.  App.  560,  86  S.  W.  278. 
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And  a  person  who  has  purchased  a  suit  of  clothes  and  worn 
it  for  thirty  days  cannot  then  return  it,  although  it  does 
not  fit.''^  And  the  same  principle  applies  to  raw  material 
bought  for  the  purpose  of  being  made  up  into  finished  prod- 
ucts,''  and  to  property  purchased  with  a  view  to  being  used 
in  a  particular  business,'*  and  even  to  the  purchase  of  an 
interest  in  a  business.'^  Upon  a  sale  of  goods  by  sample, 
there  is  an  implied  warranty  by  the  seller  that  the  bulk  of 
the  commodity  is  equal  in  quality  to  the  sample  exhibited 
to  the  buyer,  and  if  it  does  not  correspond,  the  purchaser 
may  refuse  to  receive  it,  or,  if  received,  he  may  return  it  in 
a  reasonable  time  allowed  for  examination,  and  thus  re- 
scind the  contract;  but  if  he  keeps  the  goods  and  uses  them 
as  his  own,  after  time  allowed  for  inspection,  he  cannot  re- 
pudiate the  purchase,  though  he  may  sustain  an  action  for 
the  breach  of  the  implied  warranty.'' 

It  is  also  a  rule  that  if  the  condition  of  the  property  is 
materially  changed,  or  if  it  is  impaired  or  destroyed,  so 
that  a  restoration  of  the  status  quo  becomes  impossible,  any 
existing  right  to  rescind  the  contract  must  be  taken  as 
waived  or  lost.''  Thus,  a  purchaser  of  raw  material  is  not 
entitled  to  rescind  on  account  of  fraud,  defective  qual'ity, 
or  other  cause,  after  he  has  changed  its  condition  by  putting 
it  through  a  process  of  manufacture.'^  And  where,  after 
acquiring  knowledge  of  fraud  in  the  sale  of  a  skating  rink, 
the  purchasers,  without  complaint,  paid  part  of  the  price 
and  promised  to  pay  the  balance,  and  dealt  with  the  rink 
as  their  property,  made  changes  in  it  and  in  the  method 
of  conducting  its  business,  and  advertised  it  for  sale,  they 
were  held  to  have  elected  to  abide  by  their  contract.'^     So, 

7  2  Powell  V.  Morrell  (Sup.)  121  N.  Y.  Supp.  225. 

"Noble  V.  Olympia  Brewing  Co.,  6-1  Wash.  461,  117  Pac.  211,  36 
L.  R.  A.  (N.  S.)  467 ;   Bounce  v.  Dow,  6  Thomp.  &  C.  (N.  Y.)  653. 

■a  Hansen  v.  Baltimore  Packing  &  Cold-Storage  Co.  (C.  C.)  86  Fed. 
832. 

T5  Temple  Nat  Bank  v.  Warner  (Tex.  Civ.  App.)  31  S.  W.  239. 

7  6  Magee  v.  BlUingsley,  3  Ala.  679;  Waring  v.  Mason,  18  Wend. 
(N.  Y.)  425. 

7  7  Detroit  Heating  &  Lighting  Co.  t.  Stevens,  16  Utah,  177,  52 
Pac.  379 ;    Myers  v.  King,  48  Hun  (N.  Y.)  106. 

7  8  Paul  GerU  &  Co.  v.  Mistletoe  Silk  Mills,  83  N.  J.  Law,  7,  S4 
Atl.  1065 ;   May  v.  Loomis,  140  N.  0.  350,  52  S.  E.  728. 

7  9  Dennis  v.  Jones,  44  N.  J.  Eq.  513,  14  Atl.  913,  6  Am.  St.  Rep.  899. 
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where  defendant  gave  his  note  in  payment  for  certain  prop- 
erty, which  was  sold  to  him  under  false  representations  as 
to  the  state  of  the  title,  and,  after  discovering  the  fraud, 
he  discharged  the  mortgages  on  the  property,  gave  a  new 
one,  and  otherwise  changed  the  condition  of  the  property, 
it  was  held  that  he  had  lost  the  right  to  rescind.^"  The 
same  result  follows  where  the  property  has  been  sold  un- 
der an  execution  against  the  purchaser,  so  that  he  can  no 
longer  return  it,^^  and  where  he  has  consumed  or  destroyed 
it.*-  But  where  goods  are  sold  by  sample,  the  purchaser 
must  be  allowed  a  reasonable  time  within  which  to  make 
an  examination  of  them,  and  if  they  were  actually  not  of 
the  quality  indicated  by  the  sample,  their  accidental  de- 
struction before  the  expiration  of  such  reasonable  time  can- 
not deprive  the  buyer  of  the  right  of  repudiating  the  con- 
tracts^ 

§  600.     Same ;  Possession  or  Use  for  Purpose  of  Testing. 

The  possession  and  use  of  an  article  does  not  prevent  the 
purchaser  from  rescinding  the  sale,  when  exercised  only  for 
the  purpose  of  testing  the  article  in  regard  to  its  quality 
or  suitability,  or  endeavoring  to  make  it  function  according 
to  its  intended  service,  especially  when  this  is  done  at  the 
instance  or  request  of  the  seller,  provided  such  use  of  it 
is  neither  so  extensive  or  so  long  continued  as  to  be  be- 
yond what  is  reasonably  necessary  for  a  trial."*  Even 
where  the  buyer,  as  the  result  of  a  preliminary  test  or  trial, 
rejects  the  article  as  unsuitable  or  as  having  been  fraudu- 
lently misrepresented,  and  gives  notice  of  his  intention  to 
rescind  and  offers  a  return  of  the  property,  which  the  seller 
refuses  to  accept,  the  buyer  may  then  proceed  to  a  more 
exhaustive  trial  or  experiment,  with  a  view  to  obtaining 
conclusive  proof  of  the  fraud  or  of  the  defective  character 

80  Downer  v.  Smith,  32  Vt.  1,  76  Am.  Dec.  148. 

81  Clark  V.  Succession  of  Briggs,  5  La.  Ann.  624. 

8  2  Scott  V.  Kittanning  Coal  Co.,  89  Pa.  231,  33  Am.  Rep.  753. 

88  Magee  v.  Billingsley,  3  Ala.  679. 

84  0'Donnell  v.  Allen,  6  Allen  (Mass.)  106;  J.  I.  Case  Threshing 
Mach.  Co.  V.  McKay,  IGl  X.  C.  584,  77  S.  E.  848 ;  Jlorrlson  v.  Cot- 
ton (Tex.  Civ.  App.)  ]ri2  S.  W.  Sf.i;;  Kelsey  v.  J.  W.  Ringrose  Xet 
Co.,  152  Wis.  499,  140  N.  W.  60;  Schroeder  v.  Hotel  Commercial 
Co.,  84  Wash.  685,  147  Pac.  417. 
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of  the  property  and  then  sue  for  rescission,  and  this  will 
not  amount  to  such  a  dealing  with  the  property  as  should 
waive  his  right  to  rescind. *°  On  similar  principles,  where 
one  who  has  parted  with  property  in  exchange  for  prop- 
erty of  another  returns  what  he  received,  and  receives  back 
what  he  gave,  in  order  to  use  it  for  a  few  days,  he  is  not 
thereby  precluded  from  rescinding  the  contract  for  fraud 
or  breach  of  warranty.^^ 

§  601.  Making  Payments. — One  who  pays  the  whole 
or  a  part  of  the  consideration  due  from  him  under  a  con- 
tract, after  he  has  acquired  knowledge  of  fraud  or  other 
circumstances  which  would  justify  him  in  rescinding,  will  be 
held  to  have  recognized  the  contract  as  binding,  and  to 
have  waived  his  right  of  rescission,*^  and  the  same  is  true 
where,  possessing  such  knowledge,  he  unequivocally  prom- 
ises to  pay  the  consideration  or  gives  his  note  for  it.**  But 
of  course  this  rule  does  not  apply  where  the  payment  is 
obtained  from  him  by  means  of  a  fresh  deceit,  nor  where 
he  is  under  an  obligation,  outside  of  the  contract,  to  make 
it.  Thus,  the  purchaser  of  city  lots  will  not  be  held  to  have 
waived  the  making  of  improvements  by  the  vendor,  as  pro- 
vided in  the  contract,  by  subsequently  taking  a  deed  and 
executing  a  note  for  the  price,  where  he  acted  on  assurances 
given  that  the  improvements  would  yet  be  made.*'  And 
a  purchaser  who,  after  the  institution  of  his  suit  to  rescind 

8  6  Mudsill  Min.  Co.  v.  Watrous,  61  Fed.  163,  9  C.  C.  A.  415 ;  Boles 
V.  Merrill,  173  Mass.  491,  53  N.  E.  894,  73  Am.  St.  Kep.  308.  See 
Trinidad  Asphalt  Mfg.  Co.  v.  BuckstafE  Bros.  Mfg.  Co.,  86  Neb.  623, 
126  N.  W.  293,  136  Am.  St.  Rep.  710. 

8  6  Martin  v.  Ash,  20  Mich.  166. 

8  7  Baer  Grocer  Co.  v.  Barber  Milling  Co.,  223  Fed.  969,  139  C.  C.  A. 
449;  Mestler  v.  Jeffries,  145  Mich.  598,  lOS  N.  W.  994;  Dennis  v. 
Jones,  44  N.  J.  Elq.  513,  14  Atl.  913,  6  Am.  St.  Rep.  S99 ;  Guarantee 
Savings,  Loan  &  Inv.  Co.  v.  'Moore,  35  App.  Div.  421,  54  N.  Y.  Supp. 
787;  Foerster  v.  Squier  (N.  T.  City  Ct.)  19  N.  T.  Supp.  367;  May 
V.  Loomis,  140  N.  C.  850,  52  S.  E.  728 ;  Ifnuckolls  v.  Lea,  10  Humph. 
(Tenn.)  577;  Luckenbach  v.  Thomas  (Tex.  Civ.  App.)  166  S.  W.  99. 
But  compare  Evans  v.  Chicago  &  R.  I.  R.  Co.,  26  111.  189 ;  Bond  v. 
Carpenter,  15  R.  I.  440,  8  Atl.  539 ;  Nicholson  v.  Kennedy,  188  Pa. 
90,  41  Atl.  381. 

8  8  Knight  V.  Houghtalling,  85  N.  C.  17;  Hill  v.  Hanan  (Tex.  Civ. 
App.)  146  S.  W.  648. 

8  8  Tennant  Land  Co.  v.  Nordeman,  148  Ky.  361,  146  S.  W.  756. 
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the  sale,  pays  interest  on  a  note  of  his  vendor  in  the  hands 
of  a  third  person,  assumed  by  him  as  a  part  of  the  price  of 
the  land  bought,  and  which  he  had  bound  himself  before  the 
sale  to  pay  to  such  person,  cannot  be  treated  as  having  vol- 
untarily ratified  the  sale."" 

§  602.     Obtaining  Indulgence  or  Extension  of  Time. — A 

party  to  a  contract  who  has  knowledge  of  facts  which  would 
justify  him  in  rescinding  it,  but  who  thereafter  seeks  and 
obtains  indulgence  in  respect  to  the  time  or  manner  of 
performance  of  his  obligations  under  the  contract,  or  an 
extension  of  time  for  making  stipulated  payments,  thereby 
waives  his  right  of  rescission, ^^  for  this  amounts  not  only 
to  a  recognition  of  the  contract  as  subsisting  and  binding, 
but  is  in  effect  a  modification  of  its  terms  by  mutual  agree- 
ment."- On  this  principle,  a  vendor  who,  after  serving  no- 
tice on  the  purchaser  of  the  cancellation  of  the  contract,  as 
permitted  by  its  terms,  repeatedly  requests  time  to  complete 
his  title,  and  promises  to  carry  out  the  contract  as  soon  as 
he  has  perfected  the  title,  waives  any  rights  acquired  by 
the  attempted  cancellation,  where  the  purchaser  accepts 
and  relies  on  the  promise  to  convey. °'  But  while  a  court 
of  equity  will  not  interfere  to  rescind  a  contract  for  failure 
of  consideration,  where  the  party  seeking  rescission  has  sur- 
rendered the  original  security  and  accepted  another  in  its 
place,  yet  the  mere  renewal  of  a  note  will  not  be  ground 
for  the  refusal  of  relief."* 

§  603.     Demand  or  Acceptance  of  Payment  or  Security. 

One  who  demands  payment  of  sums  alleged  to  be  due  him 
under  a  contract  and  in  pursuance  of  its  terms,  or  who  ac- 
cepts such  a  payment  when  offered,  thereby  admits  the 
contract  to  be  binding  and  in  force  and  waives  the  right 

90  Breaus  v.  Sarvoie,  39  La.  .Vnn.  2J3,  1  South.  614. 

91  Delano  v.  .Jacoby,  96  Cal.  275,  31  Tae.  290,  31  Am.  St  Rep.  201; 
Bourke  v.  Kissack,  242  111.  2;'.:!,  S9  N.  E.  990;  T.  Wilce  Co.  v.  Kelley 
Slungle  Co.,  130  Jlicli.  319,  89  N.  W.  957;  Hubbardston  ijumber  Co. 
v.  Bates,  :>1  Mich.  15S;  Tarsons  v.  MeKinle,\-,  56  Minn.  464,  57 
N.  W.  1134;  Crooks  v.  Nippolt,  44  Minn.  239,  40  N.  W.  349;  Hewitt 
V.  Andrews,  (i9  Or.  581,  140  Pac.  437. 

9  2  C.  J.  Huebel  Co.  v.  Leaper,  188  Fed.  769,  110  C.  0.  A.  475. 
9  3  Price  V.  Immel,  48  Colo.  163,  109  Pac.  941. 
9  4  Johnson  v.  Jones,  13  Smedes  &  M.  (Miss.)  580. 
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to  rescind  it  on  account  of  any  facts  of  which  he  had  full 
knowledge  at  the  time.""  Thus,  for  instance,  an  employe 
who  knows  that  the  contract  which  he  has  signed  is  dif- 
ferent from  that  which  he  supposed  he  was  signing  at  the 
time  of  its  execution,  but  nevertheless  continues  to  work 
under  it  for  some  time  and  to  accept  the  compensation 
which  it  gives  him,  is  estopped  to  allege  that  he  signed  the 
contract  without  knowing  its  contents. ""  So,  a  provision 
in  a  contract  of  sale  that  it  shall  become  void  if  assigned 
without  the  consent  of  the  vendor  is  waived  if  the  vendor 
accepts  the  purchase  money  from  the  assignee. °'  But  one 
who  has  given  notice  of  his  rescission  of  a  contract,  and 
afterwards  acknowledges  the  receipt  of  a  check  sent  for 
sums  due  under  it,  but  at  the  same  time  refuses  to  recon- 
sider his  determination,  does  not  waive  his  rescission  by 
the  mere  retention  of  the  check  in  his  hands.'**  And  where 
a  purchaser  of  goods  has  been  financially  injured  by  the 
defective  quality  of  the  shipments  made  to  date,  having 
sold  the  goods  to  customers  of  his  own  and  having  been 
obliged  to  settle  with  them,  his  demand  for  reimbursement 
for  the  loss  so  sustained  is  not  an  election  to  affirm  the 
contract  which  will  preclude  him  from  rescinding  it  within 
a  reasonable  time  thereafter.^" 

On  the  same  general  principle,  if  a  seller,  from  whom 
goods  have  been  obtained  by  false  representations  of  the 
purchaser's  financial  ability,  accepts  further  security  after 
discovering  the  fraud,  he  cannot  afterwards  rescind  and 
retake  the  goods. ^°''     And  the  seller  of  goods,  by  seeking 

85  Keating  v.  Keating  Mining  Co.,  18  Idaho,  660,  112  Pac.  208 ; 
Hall  V.  BoUen,  148  Ky.  20,  145  S.  W.  1136 ;  Sullivan  t.  Bosw^ell,  122 
Md.  539,  89  Atl.  940;  Harms  v.  Wolf,  114  Mo.  App.  387,  89  S.  W. 
1037;  Urbansky  v.  Sliirmer,  111  App.  Div.  50,  97  N.  Y.  Supp.  577; 
Dunlevie  v.  Spangenberg,  66  Misc.  Kep.  354,  121  N.  T.  Supp.  299. 
But  see  Pelham  v.  Chattaboochee  Grocery  Co.,  146  Ala.  216,  41  South. 
12,  8  L.  B.  A.  (N.  S.)  448,  119  Am.  St.  Rep.  19 ;  Allen  v.  Wilmington 
&  W.  R.  Co.,  106  N.  C.  515,  11  S.  E.  576,  826 ;  Georgia  Pac.  Ry.  Co.  v. 
Brooks,  66  Miss.  583,  6  South.  467. 

96  Taylor  Iron  &  Steel  Co.  v.  Nichols  (N.  J.  Ch.)  65  Atl.  695. 

97  Olcott  V.  Heermans,  3  Hun  (N.  T.)  431. 

98  Eastern  Forge  Co.  v.  Corbin,  182  a;  ass.  590,  66  N.  E.  419. 
9  9  Gunderson  v.  Brey,  210  Fed.  401,  127  C.  C.  A.  133. 

100  Bridgeford  v.  Adams,  45  Ark.  136.     Compare  Perkins  v.  Bailey, 
99  Mass.  61,  96  Am.  Dee.  689.     But  merely  presenting  a  note  at  the 
Black  Besc. — 88 


§    604  RESCISSION   OF  CONTRACTS  1394 

to  hold  the  same  as  security  for  the  payment  of  deferred  in- 
stallments of  the  price,  with  knowledge  of  fraud,  affirms  the 
contract  and  cannot  afterwards  rescind. ^"^  And  so,  the  right 
to  rescind  conveyances  on  account  of  collusion  of  the  ven-  ' 
dor's  agent  with  the  purchaser,  and  their  concealment  of  the 
fact  that  the  lands  were  valuable  for  mining  purposes,  is 
lost,  where,  after  learning  the  facts,  the  vendor  received 
notes  and  mortgages  for  deferred  payments,  and  neglected 
to  disaffirm  the  sale  for  over  three  years  thereafter,  dur- 
ing which  time  the  lands  were  conveyed  to  other  parties, 
who  expended  large  sums  of  money  thereon. ^"^ 

§  604.     Same;   Waiver  of  Default  or  Delay  in  Payment. 

When  the  purchaser  of  real  or  personal  property  delays  or 
makes  default  in  respect  to  the  payment  of  the  price,  or  an 
installment  thereof,  at  the  appointed  time,  but  the  vendor 
nevertheless  accepts  a  subsequent  tender  of  the  amount  due, 
he  thereby  waives  any  right  which  he  may  have,  wheth- 
er reserved  in  the  contract  or  arising  independently  of  its 
terms,  to  declare  a  forfeiture  of  the  contract  or  to  rescind 
it  on  account  of  such  default  or  delay,^"^  and  in  fact  such 

bank  where  it  Is  payable  (before  it  is  due)  as  part  of  an  investigation 
to  determine  the  truth  or  falsity  of  the  buyer's  statements  as  to  has 
solvency,  is  no  waiver  of  his  fraud.  In  re  Midland  Motor  Co.,  224 
Fed.  3G.S,  140  C.  C.  A.  54. 

101  James  Music  Co.  v.  Bridge,  134  Wis.  510,  114  N.  W.  1108. 

102  Litchfield  v.  Browne,  70  Fed.  141,  17  C.  C.  A.  28. 
io3Rosser  v.  United  States,  46  Ct.  CI.  192;    Stewart  v.  Cross,  66 

Ala.  22 ;  Hurst  v.  Thompson,  73  Ala.  158 ;  Freeman  v.  Griswold,  4 
Cal.  TJnrep.  2.j6,  34  Pac.  327 ;  Fairchild-GUmore-Wilton  Co.  v.  South- 
ern Refining  Co.,  15S  Cal.  204,  110  I'ac.  951;  Steviuson  v.  Joy,  164 
Cal.  279,  128  Pac.  751;  Hurd  v.  Fleck,  34  Colo.  2ti2,  82  Pac.  48.J ; 
Cowart  V.  Singletary,  140  Ga.  435,  79  S.  E.  196,  47  L.  R.  A.  (X.  S.) 
621,  Ann.  Cas.  1915A,  1116;  Hill  v.  Alber,  201  111.  124,  103  N.  E. 
612 ;  Jackson  v.  Conlin,  50  111.  App.  538 ;  Rump  v.  Schwartz,  56 
Iowa,  Oil,  10  N.  W.  90;  Gaughen  v.  Kerr,  99  Iowa,  214,  68  N.  W. 
694 :  Zunkel  v.  Colson,  109  Iowa,  095,  81  N.  W.  175 ;  Bohart  v.  Re- 
public Inv.  Co.,  49  Kan.  94,  30  Pac.  180 ;  Usher  v.  Hollister,  58  Kan. 
431,  49  Pac.  525 ;  Cue  v.  Johnson,  73  Kan.  558,  85  Pac.  508 ;  Bellamy 
V.  Ragydnle,  14  B.  Mon.  (Ky.)  364;  Liuscott  v.  Buck,  S3  Jle.  530; 
Wilkinson  v.  Blount  Mfg.  Co.,  109  Mass.  374,  47  N.  E.  1020 ;  Kim- 
ball v.  Goodburn,  32  Jlich.  10;  Street  v.  Dow,  Har.  (Mich.)  427; 
Stewart  v.  Gates,  30  Miss.  100;  Ballard  v.  Cheney,  19  Neb.  58,  20 
N.  W.  .587;  Merriam  v.  Goodlett,  36  Xeb.  384.  54  N.  W.  686;  Clark 
V.  Neumann,  56  Neb.  374,  76  N.  W.  892 ;  Koles  v.  Borough  Park  Co., 
142  App.  Div.  765,  127  N.  Y.  Supp.  671 ;    PetUt  v.  Brooklyn  Develop- 
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a  waiver  extends  not  only  to  the  delay  in  the  payment  in 
question,  but  to  any  and  all  previous  defaults  then  exist- 
ing.^"* So,  if  the  vendor  accepts  payment  of  a  portion  of 
what  is  due  to  him,  after  all  is  due,  he  waives  the  right  to 
insist  on  a  forfeiture,  and  the  purchaser  has  an  equity  to 
require  performance  of  the  contract  on  tendering  the  bal- 
ance due.^°'  Similarly,  a  vendor's  statement  to  the  purchas- 
er that  he  will  not  insist  on  the  forfeiture  stipulated  in  the 
contract,  on  default  of  prompt  payments,  is  a  waiver  of  his 
right  to  declare  a  forfeiture,  especially  if  the  purchaser  has 
in  the  mean  time  made  valuable  improvements,^""  and  so 
of  a  statement  of  the  vendor  that  "all  he  will  ask  for  this 
year  is  the  payment  of  the  interest  due."  ^"^ 

But  the  fact  that  the  vendor  had  previously  indulged  the 
vendee  by  accepting  payments  after  they  were  due  furnish- 
es no  legal  excuse  for  the  vendee's  not  meeting  subsequent 
payments  promptly;  and  such  receipt  of  an  overdue  pay- 
ment, while  it  waives  a  strict  compliance  with  the  terms 
of  the  contract  as  to  that  payment,  does  not  waive  the 
terms  of  the  contract  as  to  a  subsequent  payment  or  in- 
stallment, nor  prevent  a  forfeiture  if  it  is  not  punctually 
met.^"°     If,  however,  there  has  been  repeated  delay  on  the 

ment  Co.,  152  App.  Div.  462,  137  N.  Y.  Supp.  301 ;  Edward  Thomp- 
son Co.  V.  Vaeheron,  69  Misc.  Rep.  83,  125  N.  Y.  Supp.  939 ;  Fargus- 
son  V.  Taleott,  7  N.  D.  183,  73  N.  W.  207 ;  Plummer  v.  Kelly,  7  N.  D. 
88,  73  N.  W.  70 ;  Mafflet  v.  Oregon  &  C.  R.  Co.,  46  Or.  443,  80  Pac. 
489 ;  Kulin  v.  Skelley,  25  Pa.  Super.  Ct.  185 ;  DlUingliam  v.  Kerr 
(Tex.  Olv.  App.)  139  S.  W.  911 ;  E'rwin  v.  Daniels,  34  Tex.  Civ.  App. 
378,  79  S.  W.  61 ;  JMcCord  v.  Hames,  38  Tex.  Civ.  App.  239,  S5  S.  W. 
504;  Smith  v.  Profitt,  S2  Va.  832,  1  S.  E.  67;  Garvey  v.  Barkley, 
56  Wash.  24,  104  Pac.  1108 ;  Clizer  v.  Krauss,  57  Wash.  26,  106  Pac. 
145;  Wheeling  Creek  Gas,  Coal  &  Ck)ke  Co.  v.  Elder,  54  W.  Va.  335, 
46  S.  E.  357.    • 

104  Paulman  v.  Cheney,  18  Xeb.  392,  25  N.  W.  495;  White  v.  Atlas 
Lumber  Co.,  49  Neb.  82,  68  X.  W.  359. 

105  Smith  V.  Smith,  55  111.  204;  O'Fallon  v.  Kennerly,  45  Mo.  124; 
Rump  V.  Schwartz,  56  Iowa,  611,  10  N.  W.  99. 

106  Blair  v.  Blair,  48  Iowa,  393;  Souter  v.  Witt,  87  Ark.  593,  113 
S.  W.  800,  128  Am.  St.  Rep.  40. 

107  Bucholz  V.  Leadbetter,  11  N.  D.  473,  92  N.  W.  830. 

108  Nelson  v.  Sanders,  123  Ala.  615,  26  South.  518;  l\Ie Adams  v. 
Felkner,  140  Cal.  354,  73  Pac.  1064;  Phelps  v.  Illinois  Cent.  K.  Co., 
63  111.  468;  Ohio  Valley  Buggy  Co.  v.  Anderson  Forging  Co.,  168 
Ind.  593,  81  N.  E.  574,  11  Ann.  Cas.  1045 ;    Halsted  v.  Little,  25  Me. 
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part  of  the  purchaser  in  making  his  payments,  and  habitual 
indulgence  on  the  part  of  the  vendor  in  giving  him  time,  so 
that  the  course  of  their  dealings  might  reasonably  lead  the 
vendee  to  believe  that  strict  compliance  with  the  terms  of 
the  contract  would  not  in  the  future  be  insisted  on,  then  it 
would  be  inequitable  to  permit  the  vendor  to  take  sudden 
and  sharp  advantage  of  a  subsequent  default  and  declare 
a  forfeiture  forthwith ;  and  in  order  to  preserve  his  right 
to  do  so,  it  will  be  necessary  for  him  to  give  the  vendee 
notice  that  he  intends  thereafter  to  insist  on  strict  punctual- 
ity in  payment,  and  the  notice  must  be  so  timed  as  to  give 
the  vendee  a  reasonable  opportunity  to  comply  with  its 
terms. '^'"'  In  such  a  case,  for  example,  a  forfeiture  will  not 
be  sustained  when  based  upon  a  demand  for  immediate 
payment  made  at  a  time  when  the  vendee  is  out  of  work 
and  unable  to  raise  the  money. ^^'' 

Where  the  vendor  grants  an  extension  of  time  for  mak- 
ing a  stipulated  payment,  or  gives  an  explicit  promise  to 
do   so,  this  constitutes  a  waiver  of  any  right  to  take  ad- 


225;  Keefe  v.  Fairfield,  184  Mnss.  304,  68  N.  E.  342;  True  v.  North- 
ern Tae.  Ry.  Co.,  126  Slinn.  72,  147  ?:.  W.  948 ;  Reynolds  v.  Burling- 
ton &  iM.  B.  R.  Co.,  11  Neb.  186,  7  N.  W.  787;  Lent  v.  Burlington 
&  M.  R.  R.  Co.,  11  Neb.  201,  8  N.  W.  431;  New  Publication  Co.  v. 
Stem  (Sup.)  127  N.  T.  Supp.  .393 ;  Shilanski  v.  Farrell,  .57  Ta.  Super. 
Ct.  137:  Robinson  v.  Sherwin,  ?A\  Vt.  (iO;  Beltinok  v.  Tacoma  Theater 
Co.,  61  Wash.  182,  111  Pac.  1045;  Jung  Brewing  Co.  v.  Konrad,  137 
Wis.  107,  lis  N.  W.  548. 

109  Little  Rock  Cooperage  Co.  y.  L.  N.  Lanier  &  Co.,  83  Ark.  548, 
104  S.  W.  221;  Braddock  v.  Enuland,  87  Ark.  393,  112  S.  W.  888; 
Ilaile  V.  Smith,  118  Cal.  0.")<;,  45  Pac.  872;  Boone  v.  Templeman,  158 
Ciil.  290,  110  Pac.  947,  139  Am.  St.  Rep.  12i;;  Boulder  &  B.  Placer 
Co.  V.  Maxwell,  24  Colo.  87,  48  Pac.  S15 ;  Eaton  v.  Schneider,  185 
111.  508,  57  N.  E.  421 ;  Gaughen  v.  Kerr,  99  Iowa,  214,  68  N.  W.  694 ; 
Tait  V.  Reid,  158  Iowa,  466,  139  N.  W.  1101;  Robinson  v.  Trul'ant, 
97  Jlich.  410,  56  N.  W.  7C0 ;  Orr  v.  Zimmermann,  63  Mo.  72;  Ran- 
dolph V.  Ellis,  240  Mo.  216,  144  S.  W.  4S3 ;  Winchell  v.  Scott,  114 
N.  Y.  040,  21  N.  E.  1065;  Barnett  v.  Sussman,  116  App.  Div.  859, 
102  N.  Y.  Supp.  287;  Murray  v.  Harbor  &  Suburban  Bldg.  &  Sav. 
Ass'n,  91  App.  Div.  397,  86  N.  Y.  Supp.  799;  Harris  v.  Troup,  8 
I'aiL'O  (N.  Y.)  42.3;  Maffet  v.  Oregon  &  C.  R.  Co.,  46  Or.  443,  80 
Pae.  489;  Keator  v.  Fer.guson,  20  S.  D.  173,  107  N.  W.  G78,  129  Am. 
St.  l;ep.  947 ;  Scarborough  v.  Arrant,  25  1\-x.  120 ;  Douglas  v.  Han- 
bury,  56  Wash.  63,  104  Pac.  1110,  134  Am.  St.  Rep.  1096. 

110  Fox  V.  Grange,  261  111.  116,  103  N.  E.  576. 
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vantage  of  the  failure  to  pay  at  the  appointed  day,"^  and 
if  no  definite  time  is  set  for  making  the  payment  as  to  which 
an  extension  is  granted,  the  vendor  cannot  forfeit  the  con- 
tract by  demanding  immediate  payment,  but  the  vendee 
is  entitled  to  a  reasonable  time  after  notice. ^^^  But  where 
the  vendor  waives  a  forfeiture  by  extending  the  time  of 
payment  after  maturity,  this  does  not  vest  the  title  to  the 
property  in  the  purchaser,  nor  authorize  a  decree  of  specific 
performance  requiring  its  conveyance  to  him  without  pay- 
ment being  first  made  in  full,  but  the  contract  remains 
executory  and  binding  on  both  parties. ^^'  Hence  there  is 
nothing  to  prevent  the  vendor  from  rescinding  or  for- 
feiting the  contract  on  default  of  payment  at  the  end  of  the 
extended  period. '^^^ 

§  605.     Permitting  Continuance  of  Work  Under  Contract. 

If  a  party  to  a  contract  which  remains  wholly  or  partly  ex- 
ecutory has  ground  for  rescinding  or  terminating  the  same, 
and  is  aware  of  the  fact,  but  nevertheless  permits  the  other 
party  to  continue  in  the  performance  of  the  work  he  has  un- 
dertaken to  do  or  in  the  performance  of  his  obligations  un- 
der the  contract,  particularly  where  this  involves  the  ex- 
penditure of  labor  or  money,  this  amounts  to  a  waiver  of  the 
right  to  rescind. ^^'  Thus,  where  the  construction  of  a  rail- 
in  Young  V.  Ward,  115  111.  2fi4,  3  N.  E.  512;  O'Neal  v.  Wabash 
Ave.  Baptist  Church,  48  111.  349;  Braley  v.  Lan?ley,  28  Kan.  804; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Pratt,  64  Kan.  118,  67  Pac.  464;  Nep- 
pach  V.  Oregon  &  C.  R.  Co.,  46  Or.  374,  80  Pac.  482,  7  Ann.  Cas.  1035. 
But  see  Jones  t.  Bowling,  117  Mich.  288,  75  N.  W.  611;  Ives  v. 
Armstrong,  5  R.  I.  567. 

112  Cythe  V.  La  Fontain,  51  Barb.  (N.  T.)  186 ;  Reynolds  v.  Burling- 
ton &  M.  R.  R.  Co.,  11  Neb.  ISG,  7  N.  W.  737. 

113  Herman  v.  Gieseke  (Tex.  Civ.  App.)  33  S.  W.  1006. 

114  Lanier  v.  Foust,  81  Tex.  186,  16  S.  W.  994;  Boger  v.  Bell,  84 
Wash.  131,  146  Pac.  179. 

115  Garland  v.  City  of  New  Orleans,  13  La.  Ann.  43;  HoUovs^ay  v. 
Ogden  School  Dlst,  62  Mich.  153,  28  N.  W.  764 ;  Lawrence  v.  Dale, 
3  Johns.  Ch.  (N.  T.)  23 ;  Boyum  v.  Johnson,  S  N.  D.  306,  79  N.  W. 
149;  Wilson  v.  Guthrie,  2  Grant  Cas.  (Pa.)  Ill;  Avondale  Marble 
Co.  V.  Wiggins,  12  Pa.  Super.  Ct.  577.  But  where  defendant  agreed 
to  buy  lumber  on  condition  of  plaintiff's  transporting  other  lumber, 
the  transportation  of  the  lumber  by  the  plaintiff  does  not  preclude 
defendant  from  rescinding  his  agreement  to  buy  by  reason  of  de- 
fects in  plaintiff's  title.  Shores  Lumber  Co.  v.  Claney,  102  Wis. 
235,  78  N.  W.  451. 


§   606  RESCISSION   OF  CONTRACTS  1398 

road  was  not  completed  within  the  time  specified  in  the 
contract,  but  the  contractors  continued  the  work,  with  the 
consent  of  the  raih^oad  company,  it  was  held  that  the  com- 
pany had  thereby  waived  its  right  to  rescind  the  contract, 
and  was  bound  to  pay  for  the  work  at  the  contract  price,  and 
that  the  contractors  were  bound  to  complete  the  work 
within  a  reasonable  time,  failing  in  which  they  would  be 
liable  for  actual  damages  sustained/"  So,  in  a  case  in  Ver- 
mont, under  a  contract  by  which  one  party  sold  another 
certain  premises  in  the  latter's  possession,  the  vendor  agreed 
to  build  a  barn  thereon,  and  the  vendee  sold  him  the  lumber 
therefor.  The  purchaser  claimed  that  the  vendor's  conduct 
regarding  the  measurement  of  the  lumber  was  a  breach  of 
the  contract  which  entitled  him  to  an  allowance  therefor  at 
its  full  value  regardless  of  the  price  agreed  on.  But  since 
the  purchaser  had  proceeded  to  measure  a  part  of  the  lumber 
taken,  and  had  stood  by  in  silence  while  the  vendor  used 
the  remainder  in  the  performance  of  the  contract,  it  was 
held  that  he  had  waived  any  right  which  he  might  have  had 
to  rescind  the  contract. ^^^  So,  the  grantor  in  a  deed  contain- 
ing conditions  subsequent  waives  a  forfeiture  under  such 
conditions,  where  he  subsequently  without  objection  per- 
mits the  grantee  to  expend  a  large  sum  of  money  and  make 
repairs  upon  the  premises,  and  joins  with  him  in  a  sale  of  a 
portion  thereof.'^^ 

§  606.  Acceptance  of  Partial,  Faulty,  or  Insufficient  Per- 
formance.— When  a  contract  requires  the  performance  of 
specified  work  in  the  way  of  construction  or  otherwise,  the 
rendition  of  certain  services,  the  manufacture  of  an  article 
to  one's  order,  the  delivery  of  a  given  quantity  of  goods  or 
of  goods  of  a  prescribed  quality,  or  other  such  matter,  and  it 
is  performed  only  partially  or  not  in  full,  or  in  a  manner 
which  is  unsatisfactory  or  defective,  thus  giving  the  other 
party  a  right  to  rescind,  he  will  be  held  to  have  waived  that 
right  if,  with  knowledge  of  the  facts,  he  nevertheless  ac- 


118  Louisville  &  N.  R.  Co.  v.  Mason  &  I-Ioge  Co.,  31  Ky.  Law  Rep. 
1220,  104  S.  W.  975. 

11?  Angel  V.  Bashaw,  82  Vt.  2.52,  73  Atl.  23,  18  Ann.  Cas.  449. 
118  Cook  V.  Wardens  &  Vestry  of  St.  Paul's  Church,  67  N.  Y.  594. 
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cepts  such  performance  as  a  substantial  compliance  with 
the  contract.^^°  Thus,  where  a  buyer  accepts  the  article 
delivered,  although  it  is  not  the  one  he  contracted  to  pur- 
chase, he  cannot  thereafter  rescind  the  sale.^^"  So,  a  party 
entitled  to  rescind  a  contract  for  the  purchase  of  lands,  be- 
cause of  failure  of  title  as  to  a  part,  waives  that  right  by 
accepting  a  conveyance  of  the  residue  without  objection. '^^^ 
As  to  what  constitutes  an  "acceptance"  such  as  to  estop  the 
party  from  afterwards  claiming  a  rescission,  it  may  be  said 
that  a  buyer  of  chattels  will  be  deemed  to  have  accepted  the 
articles  purchased  or  delivered  to  him,  if  he  does  any  act  in- 
consistent with  their  ownership  by  the  seller, '^^^  or  if  he 
demands  that  the  defects  in  the  article  be  remedied  and  ex- 
presses his  willingness  to  pay  for  it  as  soon  as  this  is 
done,^^^  or  if,  making  no  ofifer  or  attempt  to  return  the  prop- 
erty, he  accepts  a  deduction  in  the  price  for  deficiency  in 
quality,^^*  or  if  he  refuses  to  surrender  the  property  when 
it  is  sent  for,  in  response  to  his  complaint  of  it,  because  he 
believes  himself  to  have  a  lien  on  it/-^  And  a  mere  com- 
plaint or  expression  of  disappointment  as  to  the  quantity  or 
quality  of  the  goods  delivered  will  not  be  sufficient  to  save 
the  party's  right  to  rescind,  if  at  the  same  time  he  exercises 
acts  of  dominion  or  ownership  over  the  property. '^^'^  But 
where  the  contract  is  to  be  performed  in  installments,  as, 

119  Lyon  V.  Bertram,  20  How.  149,  15  L.  Ed.  847;  Lilley  v.  Randall, 
3  Colo.  208;  Scranton  v.  Mechanics'  Trading  Co.,  37  Conn.  130;  San- 
derson V.  Trump  Mfg.  Co.,  180  Ind.  197,  102  N.  E.  2;  Nortliup  v.  Mol- 
lett  (Ky.)  35  S.  W.  268 ;  Auerbach  v.  Wunderlich,  76  Minn.  42,  78  N. 
W.  871;  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  186  N.  T. 
89.  78  N.  E.  701;  Glen  v.  Wliitaker,  51  Barb.  (N.  T.)  457;  Colean 
Mfg.  Co.  V.  FeclUer,  20  N.  D.  188,  126  N.  W.  1019. 

120  Barry  v.  Danielson,  78  Wash.  453,  139  Pac.  223. 

121  Harrison  v.  Deramus,  33  Ala.  463. 

122  Wirth  V.  Fawlies,  109  Minn.  254,  123  N.  W.  661,  1.34  Am.  St. 
Rep.  778;  Duluth  Log  Co.  v.  John  C.  Hill  Lumber  Co.,  110  Minn. 
124,  124  N.  W.  967. 

123  Pullman  Palace  Car  Co.  y.  Metropolitan  St.  Ry.  Co.,  157  U. 
S.  94,  15  Sup.  Ct.  503,  39  L.  Ed.  G32.  And  see  Greene  v.  Curtis 
Automobile  Co.,  144  Wis.  493,  129  N.  W.  410. 

12.4  Acme  Brewing  Co.  v.  Wm.  Rahr  Sons  Co.,  10  Ga.  App.  564,  73 
S.  E.  955. 

126  Norton  v.  Dreyfuss,  51  N.  T.  Super.  Ct.  491. 

126  Spiegelberg  v.  Karr,  24  Pa.  Super.  Ct.  339 ;  Henry  Paper  Co.  v. 
Columbia  Paper  Bag  Co.,  185  Fed.  464,  107  C.  C.  A.  534. 
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by  successive  shipments  of  the  goods  ordered,  and  the  buyer 
accepts  and  settles  for  one  instaHment,  though  it  is  deficient 
in  quantity  or  defective  in  quality,  this  does  not  preclude 
him  from  refusing  to  accept  a  later  consignment,  which  is 
similarly  objectionable,  or  from  rescinding  the  contract  on 
that  account,  especially  where  he  had  no  sufficient  oppor- 
tunity to  inspect  the  defective  shipment  which  was  accepted, 
or  where  he  registered  his  complaint  or  protest  at  the 
time."' 

Substantially  the  same  principle  applies  where  a  cause 
of  rescission  arises  from  the  failure  of  one  of  the  parties  to 
perform  his  part  of  the  contract  within  the  time  limited  for 
that  purpose.  If,  notwithstanding  such  failure  in  punctual- 
ity, the  other  party  acquiesces  in  the  delay  and  accepts  a 
belated  performance,  it  is  a  waiver  of  his  right  to  rescind. ^^* 
So,  after  the  specified  time  for  performance  of  the  contract 
has  passed,  if  one  urges  the  other  to  perform  it,  he  thereby 
waives  his  right  to  avoid  it  for  failure  of  performance,  in 
the  absence  of  any  showing  of  an  tmreasonable  delay  in 
performance  after  such  request.^-"  But  the  mere  receipt  of 
part  of  a  stock  of  goods  ordered,  and  their  retention  without 
objection,  in  the  expectation  of  receiving  the  balance  im- 
mediately, is  not  a  waiver  of  the  buyer's  right  to  rescind  for 
failure  to  deliver  within  the  time  fixed. ^^°  And  a  parol 
promise  to  take  certain  goods,  made  by  the  purchaser  after 
the  expiration  of  the  period  within  which  by  contract  they 
were  to  be  delivered,  being  within  the  statute  of  frauds  and 
not  binding,  does  not  deprive  him  of  the  right  to  rescind. ^^^ 

127  Moran  v.  Wagner,  28  App.  D.  0.  317;  Newton  v.  Bayless  Fruit 
Co.,  155  Ky.  440,  159  S.  W.  968 ;  EnteiTDrlse  Mfg.  Co.  v.  Oppenhelm, 
Ob^nidorf  &  Co.,  114  Md.  368,  79  Atl.  1007,  .38  L.  R.  A.  (N.  S.)  548; 
T'nited  States  Iron  Co.  v.  Schloss- Sheffield  Steel  &  Iron  Co.,  71  N. 
J.  Law,  1,  5S  Atl.  173;  J.  M.  Russell  Co.  v.  Lilientliiil.  36  Or.  105,  58 
Pac.  890 ;    Stalil  v.  Schwartz,  67  Wash.  25,  120  Pac.  850. 

128  Graham  v.  United  States,  ISS  Fed.  651,  110  C.  C.  A.  465;  Aikin 
y.  Bloodgood,  12  Ala.  221;  Comparet  v.  Hedges,  6  Blackf.  (Ind.)  416; 
Van  Orman  v.  ileirill,  27  Iowa,  476;  Henderson  Bridge  Co.  v.  O'Con- 
nor, SS  Ky.  303,  11  S.  W.  18. 

1  =  3  Moline  Malleable  Iron  Co.  v.  McDonald,  38  111.  App.  589. 

130  Bamberger  Bros.  v.  Burrows,  145  Iowa,  441,  124  N.  W.  333. 

131  Hill  V.  Blake,  97  N.  Y.  216. 
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§  607.  Laches  as  Importing  Waiver. — It  was  shown  in 
an  earlier  chapter  of  this  work  that  unreasonable  delay  on 
the  part  of  one  who  has  good  cause  for  rescinding  a  con- 
tract, after  acquiring  knowledge  of  the  facts  or  circum- 
stances which  would  justify  him  in  that  course,  may  pre- 
clude him  from  obtaining  any  relief  in  equity,  being  tanta- 
mount to  a  waiver  of  his  right  to  rescind,  or  to  an  election 
to  affirm  the  contract  rather  than  to  repudiate  it.  In  the 
same  connection  it  was  shown  that  the  question  of  reason- 
able promptness  in  asserting  a  right  to  rescind  depends  on 
the  circumstances  of  the  particular  case ;  that  circumstanc- 
es may  be  adduced  explaining  or  excusing  the  delay  of  the 
party ;  that  such  delay  is  the  less  excusable,  or  that  a 
shorter  period  of  inaction  may  bar  the  rights  of  the  party, 
if  there  has  been  in  the  mean  time  a  material  change  in  the 
situation  or  in  the  value  of  the  property  involved,  and  that, 
on  the  other  hand,  indulgence  may  be  shown  towards  a 
more  considerable  period  of  delay  if  it  appears  that  it  has 
caused  no  loss,  injury,  or  prejudice  to  the  other  party.^^^ 

§  608.  Estoppel  by  Declarations  or  Conduct. — An  estop- 
pel to  claim  or  enforce  the  right  of  rescinding  a  contract, 
or  of  procuring  the  cancellation  of  a  conveyance,  may  be 
raised  against  a  party  having  that  right,  in  consequence  of 
his  declarations  or  of  his  conduct  with  reference  to  the  sub- 
ject-matter. Such  an  estoppel  may  be  raised  from  his  dis- 
tinct admission  that  the  contract  is  in  force  and  binding 
upon  him,^^^  or  his  explicit  declaration  that  he  intends  to 
perform  it  or  to  do  whatever  it  requires  him  to  do,^^*  or  his 
recognition  of  it  as  an  existing  and  binding  obligation  in  a 
sworn  pleading,^^"  or  from  the  fact  that,  on  filing  his  petition 
in  bankruptcy,  he  lists  in  his  schedule  of  assets  the  rights 
accruing  to  him  under  the  contract.^'"'  So,  where  a  vendor 
of  real  estate,  after  making  the  contract,  files  for  record  a 
declaration  that  he  holds  the  land  in  trust  for  others,  he  can- 

132  Supra,  §§  536-547. 

133  Brinley  v.  Tibbets,  7  Greenl.  (7  Me.)  70. 

134  Hedrick  v.  Hem,  4  W.  Va.  620;  Pursley  v.  Good,  94  Mo.  App. 
382,  68  S.  W.  218. 

13  5  Youngblood  v.  Toungblood,  74  Ga.  614. 
136  Harding  v.  Wilson,  13  Ky.  Law  Rep.  928. 


§   608  RESCISSION  OF   CONTRACTS  1402 

not  afterwards  lawfully  declare  a  forfeiture  of  the  con- 
tract.^^'  But  an  assignment  of  his  interests  by  one  contract- 
ing for  the  purchase  of  an  option  on  land,  will  not  estop  him 
to  exercise  a  right  reserved  in  the  contract  to  withdraw 
from  the  purchase/^^  and  the  right  of  rescission  vested  in 
one  who  was  induced  by  false  representations  to  buy  an 
interest  in  a  partnership  is  not  defeated  by  his  joining  the 
other  partners  in  a  deed  of  voluntary  assignment  of  the  firm 
assets,  which  he  repudiates  before  it  is  delivered  to  the  as- 
signee or  recorded/^''  So,  where  a  woman  has  been  induced 
to  make  a  deed  of  her  property  by  threats  of  a  criminal 
prosecution  against  her  husband,  her  expressions  of  satis- 
faction with  the  arrangement  made  are  not  a  sufficient  ratifi- 
cation to  validate  the  deed  while  her  husband  still  lives  and 
continues  subject  to  prosecution.^*"  And  the  same  may  be 
said  of  a  case  where  one  who  is  fully  aware  of  his  right  to 
rescind  a  contract  for  fraud  speaks  of  one  of  its  minor  con- 
siderations as  unimportant  or  immaterial  to  him.^*'  And  a 
vendor,  by  recording  a  declaration  of  the  existence  of  the 
contract  of  sale,  does  not  make  an  election  which  will  de- 
feat his  right  to  rescind  on  refusal  of  the  purchaser  to  per- 
form.'^*^ 

Without  explicit  admissions  or  declarations,  an  estoppel 
to  rescind  may  be  raised  against  a  party  in  consequence  of 
his  acts  or  conduct  amounting  to  a  ratification  of  the  con- 
tract, or  which  are  consistent  only  with  the  theory  that  he 
recognizes  or  ratifies  it.^*^  This  is  the  case,  for  example,  if 
he  receives  and  retains  benefits  under  the  contract, '^''^  or  if 
his  acts  are  such  as  to  affect  the  other  party  and  cause  a 
change  in  his  situation  with  reference  to  the  subject-matter 


137  Seiberling  v.  Lewis,  93  111.  App.  .549. 

138  Clark  y.  Harmer,  9  App.  D.  C.  1. 

139  Tarkington  v.  Purvis,  128  Ind.  182,  25  N.  E.  870,  9  L.  R.  A.  607. 
110  I^flore  Count.v  v.  Allen,  80  Miss.  298,  .-'.1  South.  815. 

141  Blum  V.  Smith,  66  Wash.  192,  119  Pac.  18.;. 

"2  Hoskins  v.  Dougherty,  29  Te.x.  Civ.  App.  :!18,  69  S.  W.  10.3. 

143  Weeks  v.  Eobie,  42  N.  H.  .'116;  Chiitman  v.  Bundy,  130  La. 
158,  57  South.  786 ;  Converse  v.  Blumrlch,  14  Mich.  109,  90  Am.  Dec. 
2:";(). 

1"  Supra,  §  595.  And  see  Healy  v.  Seward,  5  Wash.  319,  31  Pac. 
874. 
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or  the  property  involved,  so  as  to  make  it  inequitable  to 
enforce  the  remedy  of  rescission. ^*^  Thus,  a  party  to  a  con- 
tract is  estopped  to  repudiate  it,  where  the  other  parties 
have  been  induced  by  his  actions  and  conduct  to  expend 
money  in  carrying  out  the  agreement  and  benefiting  him  as 
well  as  themselves,^**  and  the  same  rule  applies  against  a 
vendor  of  land  who  permits  the  vendee  to  enter  into  pos- 
session and  make  valuable  and  lasting  improvements  with- 
out objection  or  protest.^*''  And  where  an  agreement  for 
support  and  maintenance,  in  consideration  of  a  grant  of 
land,  has  been  faithfully  carried  out  until  the  death  of  the 
beneficiary,  his  heirs  cannot  have  the  conveyance  set 
aside. ^*' 

Again,  an  estoppel  to  claim  a  rescission  may  be  predicated 
upon  the  party's  acceptance  of  or  acquiescence  in  the  situa- 
tion as  he  finds  it  upon  discovering  the  facts  giving  him  a 
right  to  rescind,  and  especially  where  he  takes  any  action 
to  ameliorate  the  situation  or  turn  it  to  his  advantage.^*" 
Thus  the  right  of  a  purchaser  of  land  to  demand  rescission 
because  at  the  time  for  performance  the  vendor  cannot  give 
an  abstract  showing  perfect  title  is  waived  where  the  pur- 
chaser, on  learning  this,  advised  that  the  defects  should  be 
cured  by  means  of  an  action  to  quiet  title,  and  said  he  was 
willing  to  perform  as  soon  as  this  could  be  done.^^"  So,  the 
purchaser  of  a  business,  under  a  contract  which  binds  the 
seller  not  to  engage  in  that  business  again,  waives  his  right 
to  insist  on  this  condition  by  consenting  that  the  seller  may 
re-engage  in  the  business  and  permitting  him  to  carry  it 
on  for  several  years  without  objection. ^'^^     Again,  where  a 

146  Kioek  v.  Newbury,  63  Wash.  153,  114  Pac.  1032;  Ferry  v. 
Clarke,  77  Va.  397. 

146  Sanche  v.  Electrolibration  Co.,  4  App.  D.  C.  453. 

li'Knaggs  V.  Mastin,  9  Kan.  532;  Tucker  v.  Allen,  16  Kan.  312; 
Talbott  V.  Manard,  106  Tenn.  60,  59  S.  W.  340. 

148  Cross  V.  Bowker,  102  Wis.  497,  78  N.  W.  564. 

140  Cooper  v.  Stockton,  60  Mo.  81;  Henderson  v.  Samuels,  7  Tex. 
Civ.  App.  351,  25  S.  W.  470;  Park  v.  Richmond  &  I.  Turnpike  Co. 
(Ky.)  9  S.  W.  252,  1  L.  E.  A.  198 ;  Blackman  v.  Wrig'it,  96  Iowa,  541, 
65  N.  W.  843.  See  Alpena  Portland  Cement  Co.  v.  Backus,  156  Fed. 
944,  84  0.  C.  A.  444. 

150  Bales  v.  Williamson,  128  Iowa,  127,  103  N.  W.  150.  But  see 
Moreland  v.  Atchison,  24  Tex.  164. 

151  Buck  V.  Coward,  122  Mich.  530,  81  N.  W.  328. 


§    608  RESCISSION  OF   CONTRACTS  1404 

contract  between  the  owner  of  a  railroad  and  a  finance  com- 
pany provided  for  the  organization  of  a  new  company,  of 
whose  directors  a  majority  should  be  named  by  such  owner, 
who  should  also  be  the  president,  and  whose  bonds  should 
be  sold  by  the  finance  company,  it  was  held  that  the  failure 
to  elect  the  former  owner  president  and  to  allow  him  to 
name  the  directors  was  not  ground  for  rescinding  the  con- 
tract, where  the  election  of  the  president  and  directors  took 
place  at  a  meeting  at  which  he  was  present  and  voted  for 
the  persons   elected. ^^^ 

Nor  can  any  one  be  permitted  to  complain  of  a  state  of 
affairs  which  he  himself  has  been  instrumental  in  bringing 
about.  Thus,  where  certain  creditors  procure  the  convey- 
ance by  the  debtor's  wife  of  her  property  for  the  payment  of 
their  claims,  neither  they  nor  their  assignee  will  be  entitled 
to  have  the  conveyance  set  aside. ^^^  So  a  party  to  a  con- 
tract is  estopped  from  urging  his  discharge  from  liability 
on  it,  by  reason  of  the  other's  want  of  authority  to  make 
it.^°*  And  the  assertion  of  a  claim  founded  on  the  contract, 
or  the  retention  of  a  right  or  benefit  accruing  under  it,  is 
such  an  acquiescence  in  the  situation  as  will  estop  the  party 
from  afterwards  seeking  to  rescind  it.^^^  For  similar  rea- 
sons, where  a  party  wholly  abandons  and  repudiates  his 
contract,  he  cannot  demand  to  have  it  rescinded, ^^*  nor  is 
this  remedy  available  to  him  where  he  has  voluntarily  put 
it  out  of  his  own  power  to  comply  with  the  conditions  of 
the  contract. ^'^^  An  estoppel  to  rescind  may  also  be  based 
upon  the  abandonment  or  withdrawal  of  a  prior  uncomplet- 
ed attempt  to  rescind  or  to  declare  a  forfeiture, ^^^  and  upon 

152  American  Loan  &  Trust  Co.  v.  Toledo,  0.  &  S.  By.  Co.  (C.  C.) 
47  Fed.  343.  And  see  French  v.  Northwestern  Laundry,  132  Iowa, 
81,  lOT  N.  AV.  430. 

10  3  Martin  v.  Clark,  116  111.  654,  7  N.  E.  3.53. 

isiPancoast  v.  Travelers'  Ins.  Co.,  79  Ind.  172.  But  see  Living- 
ston V.  Tompkins,  4  Johns.  Ch.  (N.  V.)  41.5,  S  Am.  Dec.  598. 

lo-'j  Delano  v.  Smith,  142  Mass.  490,  8  N.  e.  644;  Grlnrod  v.  Anglo- 
American  Bond  Co.,  34  Mont.  1<;9,  S5  Pac.  891 ;  Mullen  v.  Gallanan, 
167  Iowa,  367,  149  N.  W.  516;  City  of  Providence  v.  St.  John's  Lodge, 
2  It.  I.  46. 

106  Lockwood  V.  Hannibal  &  St.  J.  R.  Co.,  65  Mo.  233. 

10  7  Auxier  v.  Ta.\ior,  1U2  Iowa,  673,  72  N.  W.  291. 

10  8  Smith  &  Rice  Co.  v.  Canady,  213  Mass.  122,  99  N.  E.  968. 
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the  refusal  of  an  offer  of  rescission  made  by  the  other 
party.^"  But  an  accomplished  rescission  cannot  be  undone 
by  the  mere  act  of  the  party.  Thus,  for  instance,  where  a 
county,  having  sold  land  on  contract,  properly  declared 
a  forfeiture  for  nonpayment,  and  then  sold  the  land  to  a 
third  person,  it  was  held  that  it  could  not  afterwards  waive 
the  forfeiture  and  restore  the  original  contract,  so  as  to  give 
it  any  force  as  against  the  second  purchaser.^'" 

§  609.     Estoppel   by   Negligence    or   Inaction. — On   the 

principle  of  estoppel,  a  person  may  lose  his  right  to  rescind 
a  contract  by  his  negligence,  silence,  and  inaction  when  the 
circumstances  are  such  as  to  impose  upon  him  the  duty  of 
promptly  asserting  and  claiming  his  rights, ^°^  and  especially 
where  such  failure  to  take  prompt  action  may  result  in  in- 
jury to  the  other  party  or  in  the  loss  or  deterioration  of  the 
property  involved. ^^^  On  this  principle,  the  failure  to  read 
a  written  instrument  before  affixing  one's  signature  to  it, 
having  the  ability  and  opportunity  to  read  it,  may  estop  one 
from  rescinding  the  contract  which  it  embodies  for  fraud  or 
mistake,  unless  the  negligence  is  amply  excused  by  the 
circumstances.^"^  But  the  general  rule  here  cited  must  be 
adapted  to  the  distinguishing  characteristics  of  the  particu- 
lar case.  For  instance,  in  one  case,  it  appeared  that  a  seller, 
three  days  after  shipping  goods  on  the  positive  assurance 
of  the  buyer  as  to  his  solvency,  received  a  report  that  the 
buyer  was  generally  believed  to  be  heavily  in  debt  and  to 
owe  more  than  he  had  stated,  but  still  relying  on  the  state- 
ment, the  seller  permitted  the  goods  to  be  delivered.  It  was 
held  that  his  failure  to  stop  the  goods  in  transit  or  to  re- 

15  0  Heath  v.  Tucker,  153  Mo.  App.  356,  13i  S.  W.  572. 

160  Livingston  County  Sup'rs  v.  Dart,  56  111.  437. 

161  Barry  v.  St.  Joseph's  Hospital,  116  Cal.  xvi,  48  Pac.  68;  Ste- 
phenson V.  Patton,  86  Kan.  379,  121  Pac.  498,  Ann.  Cas.  1913C,  360; 
Hensley  v.  Hensley  (Ky.)  30  S.  W.  613 ;  Hooper  v.  Cummings,  45  Me. 
359. 

162  Jones  V.  Glathart,  100  111.  App.  630;  Hooper  v.  Owens,  7  La. 
Ann.  206. 

163  Supra,  §§  52-57.  And  see  Sisk  v.  Caswell,  14  Cal.  App.  377, 
112  Pac.  185;  Frum  v.  Keeney,  109  Iowa,  393,  80  N.  W.  507;  Phillip 
V.  Gallant,  62  N.  T.  256;  Hale  v.  Hale,  62  W.  Va.  609,  59  S.  E.  1056, 
14  L.  R.  A.  (N.  S.)  221;  Taylor  v.  Godfrey,  62  W.  Va.  677,  59  S.  E. 
631. 
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take  them  from  the  buyer  was  not  a  waiver  of  the  right  to 
rescind/**  So,  where  a  widow  by  fraud  procures  from  the 
children  of  her  deceased  husband  a  deed  of  all  their  interest 
in  the  real  estate  left  by  him,  and  it  is  accordingly  distrib- 
uted to.  her  by  the  probate  court,  the  fact  that  they  had 
learned  of  the  fraud  in  time  to  oppose  the  order  of  distribu- 
tion, but  failed  to  do  so,  will  not  affect  their  right  to  relief 
in  equity. ^"^ 

§  610.     Ratification  of  Voidable   Deed   or  Contract. — A 

contract  which  has  been  induced  by  fraud,  false  representa- 
tions, mistake,  duress,  undue  influence,  or  which  is  improv- 
ident and  without  adequate  consideration,  or  as  to  which  a 
stipulated  cause  for  forfeiture  has  occurred,  is  not  void,  but 
merely  voidable.'""  And  though  the  existence  of  such  facts 
would  justify  the  injured  party  in  rescinding  it,  yet  if  he  ex- 
pressly ratifies  it,  he  thereby  relinquishes  all  right  of  rescis- 
sion, makes  the  contract  valid  ab  initio,  and  must  thereafter 
abide  by  it  and  rely  solely  upon  it.'"'  Ratification  may  be 
effected  by  any  explicit  declaration  in  writing,'""   as,  for 

104  McDonald  v.  Goodkind,  22  Mont.  491,  56  Pac.  967. 
16  5  Olivas  V.  Olivas,  61  Cal.  382. 

166  ^Miere  a  contract  for  the  sale  and  conveyance  of  land  provides 
that  it  shall  become  "null  and  void"  if  the  vendee  makes  default  in 
the  payment  of  the  price,  the  use  of  the  words  quoted  does  not  make 
the  contract  absolutely  void,  upon  the  occurrence  of  a  default,  but 
only  voidable  at  the  election  of  the  vendor.  Marshall  v.  Porter,  73 
W.  Va.  258,  80  S.  E.  350. 

167  Kline  v.  Kline,  14  Ariz.  .369,  128  Pac.  805;  Anderson  v.  Ander- 
son, 251  111.  415,  90  N.  E.  265,  Ann.  Cas.  1912C,  5.j6;  Gilbert  v.  O. 
K.  Hauck  Piano  Co.,  159  111.  App.  .';47;  Perry  v.  Pearson,  30  111.  App. 
389;  St.  John  v.  Hendrickson,  81  Ind.  350;  East  Jellico  Coal  Co.  v. 
Jones,  141  Ky.  306,  132  S.  W.  411;  Edwards  v.  Handley,  Hardin  (3 
Ky.)  602,  3  Am.  Dec.  745;  Jones  v.  Evans,  7  Dana  (Ky.)  96;  Highway 
Com'rs  of  Sault  Ste.  Marie  v.  Van  Dusan,  40  Jlich.  429 ;  Edward.s 
V.  Roberts,  7  Sniedes  &  M.  (^Miss.)  544:  Kertson  v.  Kertson,  77  Neb. 
6SN,  110  N.  W.  750;  Post  v.  Hai^'cii,  75  N.  J.  Erj,  :!:;3,  72  Atl.  384; 
Absiilon  v.  Sickiiiger,  102  App.  Div.  3S3,  92  N.  Y.  Supp.  601;  Skin- 
ner V.  Scott,  29  Okl.  364,  118  Pac.  394;  American  Cottcm  Co.  v.  Col- 
lier, 30  Tex.  Civ.  App.  105,  (19  S.  W.  1021;  Wilkinson  v.  Sweet  (Tex. 
Civ.  App.)  93  S.  W.  702;  Eldrid^e  v.  Young  America  &  G.  Consol. 
Min.  Co.,  27  Wash.  29",  67  I'ac.  7(i.'l.  As  to  ratification  of  contracts 
procured  by  duress,  see,  supra,  §  225;  of  contracts  made  by  insane 
persiiiis,  §  275;  of  contracts  made  by  persons  while  intoxicated,  § 
281 ;  of  contracts  of  infants,  §  303 ;  of  contracts  of  release,  com- 
promise, or  settlement,  §  397;   of  voidable  or  revocable  gifts,  §  504. 

168  See  McNair  v.  Benson,  63  Or.  66,  126  Pac.  20. 
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instance,  by  an  indorsement  of  approval  upon  the  contract, 
if  such  indorsement  is  delivered  to  the  other  party  or  made 
upon  his  duplicate  copy,'^"'  or  by  the  admission  to  probate 
of  a  will  of  the  party  concerned  in  which  he  recognizes  or 
affirms  the  contract  or  conveyance  in  question, ^^°  or  by  his 
voluntary  dismissal  of  a  bill  in  equity  brought  to  set  it 
aside, ^'^  or  by  his  voluntary  payment,  without  objection  or 
protest,  of  a  note  given  in  pursuance  of  the  terms  of  the 
contract. ^'^  So  also,  ratification  may  be  inferred  from  his 
conduct  with  reference  to  the  subject-matter.  Thus,  where 
the  purchaser  of  a  fruit  farm,  after  being  fully  advised  of 
the  falsity  of  representations  made  by  the  vendor  on  the 
sale  of  the  property,  employs  an  agent  to  care  for  and  dis- 
pose of  the  products  of  the  farm  according  to  his  best  judg- 
ment, and  to  account  for  the  net  proceeds,  he  will  be  deemed 
to  have  ratified  his  purchase  of  the  property.^'^  But  ratifica- 
tion of  a  voidable  deed  or  contract  can  only  be  made  by  one 
who  had  the  power  to  make  it  in  the  first  instance/'*  and 
if  an  alleged  joint  contract  was  executed  by  one  person  for 
himself  and  for  three  others,  but  without  their  authority, 
there  can  be  no  recovery  upon  the  contract  against  any  one 
of  those  three  without  proof  that  each  and  all  of  them 
ratified  it.^'^  A  contract  which  is  voidable  or  not  enforce- 
able may  be  ratified  after  suit  has  been  begun  upon  it,^'"  but 
it  is  essential  to  a  valid  ratification  that  the  party  concerned 
should  have  had  full  knowledge  of  the  facts 'which  would 
justify  him  in  rescinding  it.^^' 

§  611.  Same;  Intention  to  Ratify. — Any  acts  or  dec- 
larations alleged  as  constituting  a  ratification  of  a  deed 
or  contract  which  otherwise    might  have   been   rescinded 


169  Dickinson  v.  Wright,  56  Mich.  42,  22  N.  W.  312. 

170  Sappingfield  v.  Sappingfleld,  67  Or.  156,  135  Pac.  333.    But  see 
Parker  v.  Hill,  85  Ark.  363,  108  S.  W.  208. 

171  Kerby  v.  Kerby,  57  Md.  345. 

172  Brown  v.  Worthington,  152  Mo.  App.  351,  133  S.  W.  93. 

173  Stackpole  v.  Schmucker,  225  111.  502,  80  N.  B.  314. 

174  Cushman  v.  Cloverland  Coal  &  Min.  Co.,  170  Ind.  402,  84  N.  E. 
759,  16  L.  R.  A.  (N.  S.)  1078,  127  Am.  St.  Rep.  391. 

175  Nicholson  V.  Kennedy,  188  Pa.  90,  41  Atl.  381. 

176  Snyder  v.  Gericke,  101  Mo.  App.  647,  74  S.  W.  377. 

177  Romine  v.  Howard  (Tex.  Civ.  App.)  93  S.  W.  690. 
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must  be  shown  to  have  been  given  or  performed  with  the 
intention  of  ratifying  it,  or  they  must  be  of  such  a  nature  or 
tenor  that  a  purpose  to  ratify  may  be  unmistakably  infer- 
red.^'* Thus,  the  execution  and  delivery  of  a  deed  in  pur- 
suance of  a  bond  therefor  obtained  by  fraud,  though  with 
full  knowledge  of  the  facts,  does  not  operate  as  a  confirma- 
tion of  the  previous  transaction,  unless  made  with  that  in- 
tent.'^'°  So,  a  person's  right  to  rescind  a  contract  or  trans- 
action tainted  with  fraud  will  not  be  defeated  by  any  equiv- 
ocal acts  on  his  part  which  do  not  clearly  evince  a  purpose, 
with  complete  knowledge  of  the  fraud,  to  retain  as  his  own 
property  of  which  he  acquired  the  possession  by  or  through 
the  contract.^*"  And  on  this  ground  also,  the  recognition 
in  a  holographic  will  of  the  existence  of  a  prior  deed  of 
the  testator,  which  had  been  obtained  from  him  by  the  pres- 
sure of  undue  influence,  amounting  merely  to  an  acknowl- 
edgment that  he  had  been  forced  to  buy  peace  and  had  sur- 
rendered the  property,  is  not  a  ratification  of  the  deed.'-*^ 

§  612.     Affirmance    by    Suing    on    Contract. — One    who 

brings  suit  upon  a  contract  necessarily  asserts  that  it  is 
valid  and  enforceable,  else  he  could  not  derive  a  cause  of 
action  from  it.  Hence  if  one  is  aware  of  facts  which  would 
justify  him  in  rescinding  a  contract  or  other  transaction  into 
which  he  has  entered,  but  ncAertheless  institutes  an  action 
upon  it,  this  is  an  election  to  affirm  it  and  a  waiver  of  any 
right  of  rescission,  and  the   election   so   made   is   final. ^^^ 

178  Kennedy  v.  Roberts,  105  Iowa,  521,  75  N.  W.  .363;  Bryant  v. 
Levy,  52  La.  Ann.  1649,  28  South.  191 ;    Tucker  v.  Allen,  16  Kan.  312. 

17  0  Montgomery  v.  Pickering,  116  Mass.  227. 

isoTarkiugton  y.  Purvis,  12S  Ind.  182,  25  N.  E.  879,  9  L.  B.  A. 
607. 

181  Parker  v.  Hill,  S5  Ai-k.  303,  lOS  S.  W.  208. 

182  Lewis  V.  New  York  Life  Ins.  Co.,  181  Fed.  433.  104  C.  C.  A.  181, 
.30  L.  R.  A.  (N.  S.)  1202;  Norris  v.  Hay,  149  Cal.  605.  87  Pac.  380; 
Montgomery  v.  McLanry,  143  Cal.  S3,  76  Pac.  964;  P.nlliley  v.  Mor- 
pm,  46  Conn.  :;9:!;  Harris  v.  Daly,  121  Ga.  511,  49  S.  E.  609 ;  Mc- 
Clellan  v.  McClellan,  135  Ga.  95,  68  S.  E.  1025;  Rowe  v.  Rowe,  5  111. 
Ajtp.  331;  Huey  v.  Grinnell,  50  111.  179;  Menefce  v.  Jobnson,  2  Rob. 
(La.)  274;  Bedier  v.  Reaume,  95  Mich.  518,  55  N.  W.  306;  Field  v. 
LaiiLcsilorf,  43  Mo.  32,  97  Am.  Dec.  367;  Conrow  v.  Little,  115  N.  Y. 
.387.  22  X.  B.  346,  5  L.  R.  A.  693.  But  bringing  suit  upon  a  contract 
cannot  affirm  it  if  it  is  absolutely  void,  as  in  that  case  there  is  noth- 
ing on  which  to  found  a  right  of  action.     Dickinson  v.  Wright,  56 
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Thus,  for  example,  if  the  seller  of  goods  discovers  that  he 
has  been  defrauded,  or  that  the  purchaser's  representations 
as  to  his  financial  ability  were  false,  he  has  thereupon  a 
right  to  rescind  the  sale  and  reclaim  the  goods ;  but  if, 
knowing  the  facts,  he  brings  an  action  for  the  price  of  the 
goods  (with  or  without  an  attachment),  he  waives  the 
fraud  and  affirms  the  sale,  and  cannot  resort  to  proceedings 
for  rescission  if  unable  to  collect  the  price  by  such  suit.^*' 
So  also,  by  bringing  an  action  for  fraud  and  deceit  in  in- 
ducing him  to  enter  into  a  contract,  the  party  affirms  the 
contract,  and  cannot  afterwards  sue  for  money  paid  out 
under  it  as  if  it  had  been  rescinded."*  And  if  a  purchaser 
of  real  estate,  on  discovering  a  defect  in  his  vendor's  title 
to  part  of  the  land,  sues  at  law  on  the  contract  and  recov- 
ers the  damages  sustained  by  reason  of  the  defect,  he  elects 
to  treat  the  contract  as  valid. ^^^  And  the  institution  of  a 
suit  for  a  breach  of  warranty  in  a  sale  is  likewise  an  af- 
firmance of  the  sale,  even,  it  is  said,  though  no  damages 
are  recovered  therein.^*"  On  similar  principles,  a  vendor 
of  land  who,  after  default  in  payment,  sues  to  foreclose 
his  vendor's  lien,  waives  any  right  of  forfeiture  on  account 


Mich.  42,  22  N.  W.  312.  And  see  Canal  Bank  v.  Copeland,  15  La.  75, 
holding  that  a  vendor,  unable  to  enforce  his  judgment  for  specific 
performance,  may  afterwards  sue  for  a  rescission. 

1S3  Bryan-Brown  Shoe  Co.  v.  Block,  52  Ark.  458,  12  S.  W.  1073; 
Hanchett  v.  Riverdale  Distillery  Co.,  15  111.  App.  57;  Streator  Tile 
Works  V.  Coe,  53  111.  App.  483 ;  Seeley  v.  Seeley-Howe-Le  Van  Co., 
130  Iowa,  626,  105  N.  W.  380,  114  Am.  St.  Eep.  4.j2;  Galloway  v. 
Holmes,  1  Doug.  (Mich.)  330;  First  Nat.  Bank  v.  McKinney,  47  Neb. 
149,  66  N.  W.  280;  First  Nat.  Bank  v.  Tootle,  59  Neb.  44,  SO  N.  W. 
264 ;  Bach  v.  Tuch,  126  N.  Y.  53,  26  N.  E.  1019 ;  AUyn  v.  Willis,  65 
Tex.  65 ;  Wachsmuth  v.  Sims  (Tex.  Civ.  App.)  32  S.  W!  821.  But  see 
Crafts  V.  Belden,  99  Mass.  535. 

181  Stevens  v.  Pierce,  151  Mass.  207,  23  N.  E.  1006.  But  see  Emma 
Silver  Min.  Co.  v.  Emma  Silver  Min.  Co.  of  New  York  (C.  C.)  7  Fed. 
401. 

185  Pettus  V.  Smith,  4  Rich.  Eq.  (S.  C.)  197.  But  a  purchaser  en- 
titled to  a  good  title  who,  on  discovering  a  defect  in  the  title,  prose- 
cutes, at  the  request  of  the  vendor,  a  suit  to  quiet  title  does  not 
thereby  waive  his  right  to  rescind  on  the  court's  adjudging  that  the 
vendor's  title  is  defective.  Strothers  v.  Leigh,  151  Iowa,  214,  130  N. 
W.  1019. 

186  Davis  V.  Schmidt,  126  Wis.  461,  106  N.  W.  119,  110  Am.  St.  Eep. 
938. 

Black  Resc. — 89 
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of  such  default/^'  and  he  may  be  similarly  estopped  by 
his  act  in  retaining,  as  liquidated  damages  under  the  terms 
of  the  contract,  a  payment  already  made.^*'  So,  a  con- 
tractor, by  relying  on  the  contract  and  recovering  the  con- 
tract price  for  the  work  in  i^echanic's  lien  proceedings, 
estops  himself  from  asserting  that  there  was  a  mutual  mis- 
take as  to  any  part  of  the  contract.^*"  And  where  a  part- 
ner allows  his  co-partner  to  sell  some  real  estate  standing 
in  his  name,  and  recovers  a  judgment  against  him  for  its 
value,  he  is  estopped  from  setting  aside  the  transfer.^"" 
And  so,  where  a  mortgagee  discharged  his  mortgage  of  rec- 
ord, and  took  a  new  one  in  lieu  thereof,  in  ignorance  of  the 
fact  that  an  intervening  mortgage  had  been  given  and  re- 
corded, but  after  knowing  the  facts  he  sold  the  land  under 
a  power  contained  in  his  mortgage,  brought  an  action 
against  the  mortgagor  to  recover  the  deficiency,  obtamed 
judgment,  and  enforced  it  by  execution,  it  was  held  that 
he  could  not  afterwards  maintain  a  bill  in  equity  to  have 
the  discharge  of  his  first  mortgage  canceled/*"- 

It  is  also  a  rule  that  if  a  party  to  a  contract  is  made  de- 
fendant in  an  action  upon  it,  and  knows  the  facts  which 
would  sustain  a  demand  on  his  part  for  its  rescission,  but 
nevertheless  presents  a  counterclaim  for  damages  for  breach 
of  the  contract  or  for  a  breach  of  warranty,  he  thereby  af- 
firms the  contract  and  waives  the  right  to  rescind  it.^"^ 
And  so,  where  one  who  has  been  induced  to  accept  the 
note  of  a  third  person  by  the  false  and  fraudulent  repre- 
sentation that  the  maker  is  solvent  and  that  the  note  is  good 
and  collectible,  proves  up  his  claim  on  the  note  in  a  court 
of  bankruptcy,  after  he  discovers  the  falsity  of  the  state- 

187  Old  Second  Nat.  Bank  v.  Alpena  County  Sav.  Bank,  115  Mieli. 
548,  73  N.  W.  SOO;  Douglass  v.  Blount,  95  Tex.  360,  67  S.  W.  4S4,  5S 
L.  E.  A.  699. 

1S8  Bush  r.  O'Neal  (Tex.)  173  S.  V\'.  869,  177  S.  W.  9.53. 

188  .Toim  Monks  &  Sons  v.  West  Street  Improveiiient  Co.,  149  App. 
Dlv.  504,  104  N.  Y.  Supp.  39. 

190  Howell  V.  Earp,  21  Hun  (N.  T.)  393. 

191  Cliilds  V.  Stoddard,  1.30  JIass.  lio. 

io2Mundt  V.  Simpkins,  81  Nelj.  1,  115  N.  W.  325,  129  Am.  St.  Eep. 
670;  Garr,  Scott  &  Co.  v.  Young  (Tenn.  Cli.  App.)  U2  S.  W.  C31; 
Badger  Stjite  Lumber  Co.  v.  G.  W.  Jones  Lumber  Co.,  140  AVis.  73, 
121  N.  W.  933. 
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ments  made  to  him,  he  will  thereafter  be  precluded  from  a 
rescission  of  the  contract  by  which  he  acquired  the  note.^"" 
But  in  all  cases,  in  order  that  the  institution  of  a  suit  or 
the  interposition  of  a  counterclaim  should  have  the  effect 
of  affirming  the  contract,  it  is  necessary  that  the  injured 
party  should,  at  the  time,  have  full  knowledge  of  the  facts 
and  circumstances  which  would  give  him  a  right  of  rescis- 
sion.^»* 

§  613.  Compromise,  Settlement,  or  Further  Negotia- 
tions.— If  a  party  to  a  contract,  having  knowledge  of  fraud 
practised  upon  him  in  regard  to  it,  or  of  the  other's  breach 
of  it  or  inability  to  perform  it,  tiegotiates  with  such  other 
party,  or  enters  into  additional  stipulations  in  reference  to 
the  contract,  he  thereby  waives  his  right  to  rescind  it  for 
any  cause  then  known  to  him.'^'"'  Thus,  where  an  orig- 
inal contract  of  sale  was  procured  by  false  representations 
as  to  the  value  of  the  property,  such  fraud  cannot  be  used 
to  defeat  the  enforcement  of  a  renewal  contract  made  with 
knowledge  thereof. ^^^  So,  where  a  contract  is  terminable 
at  a  certain  time  after  notice  given  by  either  of  the  parties 
to  the  other,  and  one  has  given  such  notice,  but  thereafter 
makes  a  proposition  to  continue  the  contract  on  certain 
conditions,  to  which  the  other  agrees,  but  with  a  modifica- 
tion, the  first  party's  acceptance  of  the  modification  after 
the  time  had  expired  waives  his  right  to  terminate  the  con- 
tract.^"^  And  where  one  having  a  contract  for  the  sale 
of  a  specified  quantity  of  grain,  to  be  paid  for  on  delivery, 
accepts,  instead  of  delivery,  the  transfer  of  a  guarantied 
warehouse  receipt  made  negotiable  by  law,  the  presumption 
is  that  he  accepts  it  as  a  performance  and  satisfaction  of 
the  contract,  so  that,  in  the  absence  of  proof  to  the  con- 

183  Parmlee  v.  Adolph,  28  Ohio  St.  10. 

184  Rochester  Distilling  Co.  v.  Devendorf,  72  Hun,  428,  25  N.  Y. 
Supp.  200 ;    Paquin  v.  MUliken,  163  Mo.  79,  6.3  S.  W.  417,  1092. 

195  Griggs  V.  Woodruff,  14  Ala.  9;  Sadler  v.  Robinson,  2  Stew. 
(Ala.)  520;  Jewell  Belting  Co.  v.  Hamilton  Rubber  Mfg.  Co.,  257  111. 
238,  100  N.  E.  920;  Hanson  v.  Field,  41  Miss.  712 ;  Pintard  v.  Mar- 
tin, Smedes  &  M.  Ch.  (Miss.)  126 ;  McDonough  v.  Dillingham,  43  Hun 
(N.  Y.)  493 ;    Wells  v.  Houston,  23  Tex.  Civ.  App.  629,  57  S.  W.  584. 

186  w.  W.  Kimball  Co.  v.  Raw,  7  Kan.  App.  17,  51  Pac.  789. 

1"  City  Bank  v.  Girard  Bank,  10  La.  562. 
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trary,  no  action  can  be  maintained  by  him  against  the  ven- 
dor for  the  failure  of  the  warehouseman  to  deliver.^"*  For 
similar  reasons,  if  a  party  to  a  contract  has  knowledge  of 
circumstances  which  would  justify  him  in  rescinding  it,  but 
nevertheless  accepts  a  compromise  and  settlement  of  the 
loss  or  injury  sustained,  the  contract  cannot  afterwards  be 
rescinded  or  set  aside  or  the  party  relieved,  even  though  he 
has  accepted  a  less  sum  than  the  law  would  have  given 
him/""  But  of  course  this  rule  does  not  apply  where  a 
compromise  or  settlement  was  procured  by  fraud  or  deceit. 
Such  a  settlement  would  be  voidable,  and  its  avoidance 
would  restore  the  party's  original  right  of  rescission. ^°° 

§  614.  Effect  of  Waiver  or  Ratification. — Where  a  par- 
ty to  a  contract,  either  by  election  or  by  laches,  waives  the 
fraud  of  the  other  party  as  a  ground  of  rescission,  he  there- 
by loses  also  the  right  to  urge  the  fraud  as  a  ground  of  any 
other  equitable  relief.^"^  But  where  a  contract  is  continu- 
ous, or  for  performance  in  installments  (as,  where  goods 
are  to  be  delivered  from  time  to  time)  and  provides  that  on 
breach  of  its  covenants  by  either  party  the  other  may  re- 
scind, a  party  who  waives  one  breach  of  the  contract  does 
not  thereby  waive,  or  bind  himself  to  waive,  a  subsequent 
breach. ^"^  It  is  also  said  that  submission  to  one  fraud- 
ulent representation  does  not  bind  the  party  to  submit 
to  all  that  he  may  afterwards  discover,  and  if,  upon  dis- 
covering further  fraud,  he  brings  his  bill  to  rescind,  his  first 
submission  will  not  bind  him  even  as  to  the  misrepresenta- 
tions already  wai\ed.^''^  But  it  should  be  noted  that  if 
a  party  is  in  possession  of  substantially  complete  knowl- 
edge of  the  fraud  which  has  been  practised  upon  him,  and 
elects  not  to  rescind  the  contract,  the  right  of  rescission 
will  not  be  revived  by  his  subsequent  discover}^  of  some 

i98Whitlock  T.  Hay,  58  N.  Y.  481. 

199  Wilcox  V.  Mann,  115  Iowa,  91,  87  N.  W.  74S;  Bradley  v.  Chase, 
22  Me.  511;  Sanderson  v.  Adams,  133  JlicLi.  3.j9,  91  N.  W.  1063; 
Evans  v.  Evans,  IOC  Mo.  1,  03  S.  W.  060.  See  Jandorf  v.  Patterson, 
90  Mich.  40,  51  N.  W.  352. 

200  Can-  V.  Callaghan,  3  Litt.  (Ky.)  365. 

201  Alger  V.  Anderson  (C.  C.)  02  Fed.  696. 

202Wllldnson  v.  Blount  Mfg.  Co.,  169  Mass.  374,  47  N.  E.  1020. 
2  0.-!  Pierce  v.  Wilson,  34  Ala.  596. 
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additional  incident  of  the  same  fraud  or  some  piece  of  evi- 
dence to  establish  it.^"* 

§  615.  Evidence;  Question  for  Jury. — Whether  or  not 
a  person  has  acquiesced  in  tlie  continuance  of  a  contract 
which  he  had  legal  ground  to  rescind,  or  has  ratified  a  void- 
able contract,  or  elected  to  affirm  it  rather  than  to  rescind 
it,  depends  primarily  upon  his  intention,  and  this  is  to  be 
showrn  by  his  declarations,  his  acts,  or  his  conduct,  which 
are  matters  of  fact.  The  question  is  therefore  a  question 
of  fact  for  the  determination  of  a  jury^  in  any  case  at  law 
where  it  arises,  and  if  a  prima  facie  right  to  rescind  is  made 
out,  then  the  burden  of  proving  acquiescence,  waiver,  or 
election  to  affirm  is  on  the  party  alleging  it.^"^  But  it  is  said 
that  where  an  original  transaction  is  infected  with  fraud,  a 
confirmation  of  it  would  be  so  inconsistent  with  justice,  and 
so  likely  to  be  accompanied  by  imposition,  that  the  courts 
will  watch  it  with  the  utmost  strictness  and  not  allow  it  to 
stand  but  on  the  clearest  evidence  of  a  solemn  and  delib- 
erate act.^"" 

204  Taylor  v.  Short,  107  Mo.  384,  17  S.  W.  970. 

205  Joslyn  V.  Cadillac  Automobile  Co.,  177  Fed.  863,  101  C.  0.  A. 
77 ;  Vroman  v.  Darrow,  40  111.  171 ;  Smalley  v.  Hendiickson,  29  N.  J. 
Law,  371;  Younger  v.  Welch's  Ex'x,  22  Tex.  417;  Wells  v.  Houston, 
29  Tex.  Civ.  App.  619,  69  S.  W.  183. 

206  Wilson  V.  Carpenter's  Adm'r,  91  Va.  183,  21  S.  E.  243,  50  Am. 
St.  Rep.  824. 
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CHAPTER  XXXIV 

RBSTITUTION   OR  RESTORATION  OF   STATUS   QUO 

§  616.  Restoration  of  Former  Status  In  General. 

617.  Nece.ssity  of  Tender  or  Restoration  of  Property. 

618.  Where  Restoration  is  Impossible. 

619.  Property  Accidentally  Destroyed  or  Tx>st. 

620.  Property  Sold  or  Hypothecated  to  Third  Person. 

621.  Exception  as  to  What  Rescinding  Party  is  Legally  Entitled 

to  Hold. 

622.  Exception  as  to  Property  Entirely  Worthless. 

623.  Effect  of  Refusal  to  Accept  Return  of  Property. 

624.  To  Whom  Restoration  or  Tender  Should  be  Made. 

625.  Time  to  Make  or  Offer  Restoration. 

626.  Mode,  Sufficiency,  and  Extent  of  Restoration. 

627.  Payment  or  Tender  of  Value  in  Lieu  of  Specific  Restoration. 

628.  Holding  Property  Subject  to  Seller's  Demand  or  Order. 

629.  Resale  of  Goods  by  Buyer  for  Seller's  Account. 

630.  Reconveyance  of  Land. 

631.  Restoration  of  Possession  of  Land. 

632.  Liability  for  Interest  on  Consideration  Received. 

633.  liiability  for  Waste  or  Deterioration  of  Property. 

634.  Accounting  for  Rents  or  Rental  Value. 

635.  Allowance  for  Cost  of  Keeping  and  Expense  of  Restoration. 

636.  Allowance  for  Improvements  and  Repairs. 

637.  Allowance  for  Taxes  and  Incumbrances  Paid. 

§  616.  Restoration  of  Former  Status  in  General. — Re- 
scission of  a  contract  does  not  involve  the  claim  or  award 
of  compensation  to  the  injured  party  on  account  of  fraud 
or  other  vice  inherent  in  the  contract,  nor  does  it  imply  a 
readjustment  of  the  rights  of  the  parties  after  a  recognized 
breach  of  the  contract,  but  it  means  the  undoing  of  the  con- 
tract, the  making  of  it  as  if  it  had  never  been.  Hence  the  first 
and  prime  essential  of  rescission  is  the  "restitutio  in  inte- 
grum," that  is,  the  restoration  of  each  of  the  parties  to  the 
position,  with  reference  to  his  property  and  his  rights,  which 
he  occupied  immediately  before  the  making  of  the  contract. 
And  to  this  end,  it  is  necessary  that  the  party  seeking  a 
rescission  should  offer  or  tender  such  a  restoration  to  the 
other,  and  that  the  court,  if  appealed  to,  should  be  able  to 
accomplish  that  result  by  its  judgment  or  decree.^     It  is 

1  In  re  Morgantown  Tin  Plate  Co.  (D.  C.)  184  Fed.  109 ;  Garland 
V.  Bowling,  Hempt.  710,  Fed.  Cas.  No.  5,242;    Jemison  v.  Woodruff, 
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said :  "The  rule  that  he  who  seeks  to  rescind  a  contract  of 
sale  must  first  offer  to  return  the  property  received,  and 
place  the  other  party  in  the  position  he  formerly  occupied, 
so  far  as  practicable,  prevails  equally  at  the  civil  and  the 
common  law.  It  is  a  rule  founded  in  natural  justice,  and  re- 
quires that  the  offer  shall  be  made  by  the  purchaser  to  his 

34  Ala.  143 ;  Kant  v.  Atlanta,  B.  &  A.  R.  Co.,  189  Ala.  48,  66  Soutli. 
598;  Barnett  v.  Stanton,  2  Ala.  181;  Hoover  v.  Brinkley,  66  Ark. 
645,  51  S.  W.  73 ;  Johnson  v.  Walker,  25  Ark.  197 ;  Desha  v.  Robin- 
son, 17  Ark.  228;  Bennett  v.  Owen,  13  Ark.  177;  Sullivan  v.  Cali- 
fornia Realty  Co.,  142  Oal.  201,  75  Pac.  767;  Central  Life  Assur. 
Soc.  V.  Mvaford,  45  Colo.  240,  100  Pac.  423 ;  Hirzel  v.  Schwartz,  17 
Colo.  App.  470,  68  Pac.  1056 ;  Lane  v.  Latimer,  41  Ga.  171 ;  Smith 
V.  Brittenham,  109  111.  540 ;  Eaiington  v.  King,  49  111.  449 ;  Rigdon 
V.  Walcott,  141  111.  649,  31  N.  El  158;  Duncan  v.  Humphries,  58 
111.  App.  440;  City  of  Litchfield  v.  Litchfield  Water  Supply  Co.,  95 
111.  App.  647 ;  Musselman  v.  Cravens,  47  Ind.  1 ;  Norris  ▼.  Sicott, 
6  Ind.  App.  18,  32  N.  E.  103,  865;  Watson  Coal  &  Min.  Co.  v. 
Oasteel,  68  Ind.  476;  Colson  v.  Smith,  9  Ind.  8;  Bonniwell  v.  Madi- 
son, 107  Iowa,  85,  77  N.  W.  530 ;  Anderson  v.  Haskell,  45  Iowa,  45 ; 
Carneal  v.  May,  2  A.  K.  Marsh.  (Ky.)  587,  12  Am.  Dec.  453 ;  Hawk- 
ins V.  Brown,  80  Ky.  186;  Caddo  Oil  &  Min.  Co.  v.  Producers'  Oil 
Co.,  134  La.  701,  64  South.  684;  Stewart  v.  Presley,  22  La.  Ann. 
514 ;  Getchell  v.  Kirkby,  113  Me.  91,  96  Atl.  1007 ;  Dockray  v.  Thurs- 
ton, 43  Me.  216;  Potter  v.  Titcomb,  22  Me.  300;  Gassett  v.  Glazier, 
165  Mass.  473,  43  N.  E.  193;  Conner  v.  Henderson,  15  Mass.  319, 
8  Am.  Dec.  103 ;  National  Bank  of  Sturgis  v.  Levanseler,  115  Mich. 
372,  73  N.  W.  399;  Galvin  v.  O'Brien,  96  Mich.  483,  56  N.  W.  85; 
Jewett  V.  Petit,  4  Mich.  508 ;  Hanson  v.  Meld,  41  Miss.  712 ;  Wood  v. 
Kansas  City  Home  Telephone  Co.,  223  Mo.  537,  123  S.  W.  6 ;  Robin- 
son V.  Slple,  129  Mo.  208,  31  S.  W.  788 ;  Jarrett  v.  Morton,  44  Mo. 
275 ;  Ungerer  &  Co.  v.  Louis  JJaull  Cheese  &  Fish  Co.,  155  Mo.  App. 
95,  134  S.  W.  56;  Swobe  v.  New  Omaha  Thomson-Houston  Electric 
Light  Co.,  39  Neb.  586,  58  N.  W.  181;  Clark  v.  Tennant,  5  Neb.  549; 
Robinson  v.  Kind,  25  Nev.  261,  59  Pac.  862,  62  Pac.  705;  Young  v. 
Stevens,  48  N.  H.  133,  2  Am.  Rep.  202,  97  Am.  Dec.  592 ;  Manahan 
V.  Noyes,  52  N.  H.  232 ;  Mincho  v.  Bankers'  Life  Ins.  Co.,  124  App. 
Div.  578,  109  N.  T.  Supp.  179;  Pullman  v.  Alley,  53  N.  Y.  637; 
Gillet  V.  Moody,  5  Barb.  (N.  Y.)  185 ;  Wheaton  v.  Baker,  14  Barb. 
(N.  Y.)  594 ;  Bedell  v.  Bedell,  3  Hun  (N.  Y.)  5S0 ;  J.  I.  Case  Thresh- 
ing Mach.  Co.  V.  Feezer,  152  N.  O.  516,  67  S.  E.  1004;  Moore  v. 
Reed,  37  N.  C.  580;  Tecumseh  State  Bank  v.  Maddox,  4  Okl.  583,  46 
Pac.  563 ;  Vaughn  v.  Smith,  34  Or.  54,  55  Pac.  99 ;  Miles  v.  Hemen- 
way,  59  Or.  318,  111  Pac.  696,  117  Pac.  273;  Bell  v.  Hartman,  9 
Phila.  (Pa.)  1;  Fleming  v.  Hanley,  22  R.  I.  251,  47  Atl.  387;  King 
V.  Doolittle,  1  Head  (Tenn.)  77;  Brady  v.  Oliver,  125  Tenn.  595, 
147  S.  W.  1135,  41  L.  R.  A.  (N.  S.)  60,  Ann.  Cas.  1913C,  376 ;  Mills 
V.  Alexander,  21  Tex.  154;  Corbett  v.  McGregor  (Tex.  Civ.  App.)  131 
S.  W.  422;  Hammond  v.  Buckmaster,  22  Vt.  375;  Poor  v.  Wood- 
burn,  25  ^'t.  234 ;   Christian  v.  Vance,  41  W.  Ta.  754,  24  S.  El  596. 
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vendor  upon  the  discovery  of  the  defects  for  which  the  re- 
scission is  asked.  The  vendor  may  then  receive  back  the 
property  and  be  able  by  proper  care  and  attention  to  pre- 
serve it,  or  he  may  have  recourse  upon  other  parties,  the 
remedies  against  whom  might  be  lost  by  delay.  He  must 
be  permitted  to  judge  for  himself  what  measures  are  neces- 
sary for  his  interest  and  protection,  and  if  the  purchaser 
by  delay  deprives  him  of  the  opportunity  of  thus  protecting 
himself,  he  cannot  demand  a  rescission  of  the  contract.''  ^ 
It  has  even  been  said  that  the  rescinding  party  must  be 
"eager,  ready,  and  willing"  to  place  the  other  party  to  the 
contract  in  statu  quo.^  And  an  application  for  the  rescis- 
sion of  a  contract,  when  made  to  a  court,  is  addressed  to 
its  sound  discretion  and  is  governed  by  equitable  principles, 
and  will  not  be  granted  unless  the  court  can  and  does,  by 
its  decree,  restore  the  parties  substantially  to  the  position 
which  they  occupied  before  making  the  contract.*  But  the 
rule  does  not  mean  that  there  must  be  an  absolute  and 
literal  restoration  of  the  exact  previous  condition,  but  such 
a  restoration  as  is  substantial,  without  material  difference, 
and  reasonably  practicable,^  or,  where  fraud  is  involved, 
as  nearly  complete  as  the  fraud  of  the  opposite  party  will 
permit."  Further,  the  rule  does  not  apply  in  cases  where 
the  contract  is  rescinded  by  the  mutual  consent  or  agree- 
ment of  the  parties,  since,  in  such  cases,  they  are  at  liberty 
to  arrange  their  own  terms, ^  nor  in  cases  where  the  con- 
tract remains  wholly  executory,  with  nothing  given  or  per- 
formed on  either  side.* 

2  Andrews  v.  Hensler,  6  Wall.  254,  18  L.  Ed.  737. 

3  Gheuvront  v.  Cheuvront,  54  W.  Va.  171,  46  S.  B.  2.3.3. 

*  Ferry  v.  Clarke,  77  Va.  307 ;  Bonsai  v.  Camp,  111  Va.  505,  69 
S.  E.  07S;  Bankston  v.  Owl  Bayou  Cypress  Co.,  117  La.  1058,  42 
South.  500. 

5  Fairbanks,  Morse  &  Co.  v.  Walker,  76  Kan.  903,  92  Pac.  1129, 
17  L.  R.  A.  (N.  S.)  558 ;    Bell  v.  Keepers,  39  Kan.  105,  17  Pac.  785. 

6  De  Ford  v.  Urbain,  Wils.  (Ind.)  67. 

'  Fay  V.  Oliver,  20  Vt.  118,  49  Am.  Dec.  764 ;  Fleming  v.  Hanley, 
21  R.  I.  141,  42  Atl.  520. 

8  Roberts  v.  James,  83  N.  J.  Law,  492,  85  Atl.  244,  Ann.  Cas.  1914B, 
859. 
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§  617.     Necessity  of  Tender  or  Restoration  of  Property. 

In  pursuance  of  the  rule  set  forth  in  the  preceding  section, 
and  on  the  principle  that  he  who  seeks  equity  must  do 
equity,  it  is  well  settled  that  any  person  demanding  the  re- 
scission of  a  contract  to  which  he  is  a  party  must  restore 
or  offer  to  restore  to  the  other  party  whatever  he  may  have 
received  under  the  contract  in  the  way  of  money,  property, 
or  other  consideration  or  benefit.'    It  is  only  by  doing  this 

9  Gay  V.  Alter,  102  U.  S.  79,  26  L.  Ed.  48 ;  Chicago-Texas  Land  & 
Lumber  Co.  v.  Robertson,  ]69  Fed.  2.S7,  94  C.  C.  A.  577;  The  Ernest 
M.  Munn,  66  Fed.  356,  13  C.  C.  A.  510 ;  Courtrigbt  v.  Burnes  (C.  C.) 
48  Fed.  501 ;  Hafer  v.  Cole,  17G  Ala.  242,  57  South.  757  ;  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Jordan,  170  Ala.  530,  54  South.  280 ;  Duy 
V.  Higdon,  162  Ala.  528,  50  South.  378;  Ellis  v.  Ellis,  84  Ala.  348, 
4  South.  868;  Robertson  v.  Bradford,  73  Ala.  116;  McCracken  v. 
McBee,  96  Ark.  251,  131  S.  W.  450;  Hick  v.  Thomas,  90  Cal.  289, 
27  Pac.  208,  376 ;  More  t.  Calkins,  85  Cal.  177,  24  Pac.  729 ;  Herman 
V.  Haffenegger,  54  Cal.  161;  Bohall  v.  Oilier,  41  Cal.  532;  Miller 
y.  Steen,  30  Cal.  402,  S9  Am.  Dec.  124 ;  Tutt  v.  Davis,  13  Cal.  App. 
715,  110  Pac.  690 ;  McOilahon  v.  Plummer,  6  Dak.  42,  50  N.  W.  480 ; 
Couch  V.  Crane,  142  Ga.  22,  82  S.  E.  459;  Walker  v.  Walker,  139 
Ga.  547,  77  S.  E.  795;  Cleckley  v.  Mutual  Fidelity  Co.,  117  Ga.  466, 
43  S.  E.  725;  Bazemore  v.  Davis,  55  Ga.  504;  Miller  v.  Roberts,  9 
Ga.  App.  511,  71  S.  E.  927 ;  Bowman  v.  Ayers,  2  Idaho  (Hash.)  465, 
21  Pac.  405;  Mortimer  v.  McMullen,  202  111.  413,  67  N.  B.  20;  Burn- 
ham  V.  Kidwell,  113  111.  425 ;  Shores  v.  Barker,  88  111.  212 ;  Bowen 
V.  Schuler,  41  111.  192 ;  Jennings  t.  Gage,  13  111.  610,  56  Am.  Dec. 
476;  Drosdoffi  v.  Fetzer,  178  111.  App.  336;  American  Educational 
Co.  V.  Taggert,  124  111.  App.  567;  Robertson  v.  Merriam,  103  111. 
App.  610;  Duncan  v.  Humphries,  58  111.  App.  440;  Boyer  v.  Berry- 
man,  123  Ind.  451,  24  N.  E.  249;  Worley  v.  Moore,  97  Ind.  15; 
Johnson  School  Tp.  v.  Citizens'  Banli,  81  Ind.  515 ;  Gates  t.  Bales, 
78  Ind.  285;  Shepherd  v.  Fisher,  17  Ind.  229;  State  Life  Ins.  Co. 
V.  Nelson,  46  Ind.  App.  137,  92  N.  B.  2 ;  Stotts  v.  Fairfield,  163  Iowa, 
726,  145  N.  W.  61;  Hendrickson  v.  Hendrickson,  51  Iowa,  68,  50 
N.  W.  287;  Sell  v.  Compton,  91  Kan.  151,  136  Pac.  927;  State  v. 
Williams,  39  Kan.  517,  18  Pac.  727;  Gribben  v.  Maxwell,  34  Kan.  8, 
7  Pac.  584,  55  Am.  Rep.  233 ;  Burlington  Tp.  v.  Cross,  15  Kan.  74 ; 
Sneed  v.  Waring,  2  B.  Mon.  (Ky.)  522 ;  Abel  v.  Cave,  3  B.  Mon.  (Ky.) 
159;  Perkins  v.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  12  Am.  Dec.  29S; 
Ackerman  v.  McShane,  43  La.  Ann.  507,  9  South.  485 ;  Byrne  v. 
Hibernian  Nat.  Bank,  31  La.  Ann.  81;  Blake  v.  Nelson,  29  La. 
Ann.  245;  Kleinwort  v.  Klingender,  14  La.  Ann.  96;  Sharp  v.  Ponce, 
76  Me.  350 ;  Houghton  v.  Nash,  64  Me.  477 ;  Tisdale  v.  Buckmore,  33 
Me.  461 ;  Ayers  v.  Hewett,  19  Me.  281 ;  Renshaw  v.  Lefferman,  51 
Md.  277;  Swing  v.  Composite  Brake  Shoe  Co.,  169  Mass.  72,  47 
N.  B.  241 ;  Commonwealth  v.  Lynn,  123  Jlass.  218 ;  Hinchman  v. 
Matheson  Blotor  Car  Co.,  151  Mich.  214,  115  N.  W.  48;  Crippen  v. 
Hope,  38  Mich.  344 ;   Dunks  v.  Fuller,  32  Mich.  242 ;   Nolan  v.  Snod- 
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that  he  can  entitle  himself  to  the  return  of  what  he,  on  his 
part,  may  have  given  or  paid,  and  to  be  released  from  the 
obligation  of  the  contract.  The  rule  has  been  expressed  in 
the  statutory  law  of  some  of  the  states  as  follows :  "Rescis- 
sion, when  not  effected  by  consent,  can  be  accomplished 
only  by  the  use,  on  the  part  of  the  party  rescinding,  of  rea- 
sonable diligence  to  comply  with  the  following  rules:  (1) 
He  must  rescind  promptly,  upon  discovering  the  facts  which 
entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 
undue  influence,  or  disability,  and  is  aware  of  his  right  to 
rescind,  and  (2)  he  must  restore  to  the  other  party  every- 
thing of  value  which  he  has  received  from  him  under  the 
contract,  or  must  offer  to  restore  the  same  upon  condition 

grass,  70  Miss.  794,  12  South.  583;  Robinson  v.  Siple,  129  Mo.  208, 
31  S.  W.  788;  Wiggins  Ferry  Co.  \.  Chicago  &  A.  E.  Co.,  73  ilo. 
889,  39  Amt  Rep.  519;  Knight  v.  Orchard,  92  Mo.  App.  466;  Waite 
V.  Vinson,  14  Mont.  405,  36.Pac.  828;  Brown  v.  Waters,  7  Neb.  424; 
Splller  V.  Cass,  58  N.  H.  489 ;  Rogers  v.  Miller,  62  N.  H.  131 ;  Spen- 
cer -i.  St.  Clair,  57  N.  H.  9;  Sanborn  v.  Batchelder,  51  N.  H.  426; 
Redrow  v.  Sparks,  10  N.  J.  Elq.  133,  70  Atl.  450 ;  Russell  v.  Russell, 
63  N.  J.  Eq.  2S2,  49  Atl.  1081 ;  Doughten  v.  Camden  B.  &  L.  Ass'n, 
41  N.  J.  Eq.  556,  7  Atl.  479;  Putney  v.  Schmidt,  16  N.  M.  409,  120 
Pac.  720 ;  Weill  t.  Maloue,  159  N.  Y.  523,  53  X.  B.  li:^^ ;  Gould  v. 
Cayuga  County  Nat.  Bank,  86  N.  Y.  75;  Hedges  v.  Pioneer  Iron 
Works,  166  App.  Div.  208,  151  N.  Y.  Supp.  495;  Hearn  v.  Schuch- 
man,  SO  Misc.  Rep.  311,  141  N.  Y.  Supp.  242;  Weill  v.  Malone,  91 
Hun,  201.  36  N.  Y.  Supp.  114;  Stumpf  v.  Halstead  Land  &  Develop- 
ment Co.,  59  Misc.  Rep.  529,  110  N.  Y.  Supp.  838;  Williams  v. 
Dunn,  151  X.  C.  107,  65  S.  E.  7-54;  Chesley  t.  Soo  Lignite  Coal  Co., 
19  N.  D.  18,  121  N.  W.  73;  Railroad  Co.  v.  Steinfeld,  42  Ohio  St. 
449 ;  Brown  v.  Witter,  10  Ohio,  142 ;  Reed  v.  JIcGrew,  5  Ohio,  376  ; 
Pierson  v.  Fisher,  48  Or.  223.  85  Pac.  621;  Whitney  v.  Bissell,  75 
Or.  28,  146  Pac.  141,  L.  R.  A.  1915D,  257;  Babcock  v.  Case,  61  Pa. 
427,  100  Am.  Dec.  654 ;  Cooper  v.  Rutland,  99  S.  C.  S3,  S2  S.  E.  904 ; 
Sullivan  v.  Bromley,  26  S.  D.  147,  12S  N.  W.  5S6;  Lovell  v.  Mc- 
Caughey,  S  S.  D.  471,  66  X.  W.  10S5 :  Cates  v.  S.parkinan,  73  Tex. 
619,  11  S.  W.  846,  15  Am.  St.  Rep.  806 ;  Mills  v.  Alexander,  21  Tex. 
154;  Teas  v.  McDonald,  13  Tex.  349,  65  Am.  Dec.  65;  May  v.  Cearley 
(Tex.  Civ.  App.)  138  S.  W.  165;  Duluth  Music  Co.  v.  Clancy,  139 
Wis.  189,  120  X.  W.  854,  131  Am.  St.  Rep.  lO.jl ;  Van  Trott  v.  Wiese, 
36  Wis.  439;  Weed  v.  Page,  7  Wis.  503.  As  to  restoration  of  considera- 
tion on  cancellation  of  contracts  made  by  insane  persons,  see,  supra, 
§  276.  As  to  restitution  of  property  or  consideration  on  disafflrm- 
ance  of  a  contract  by  an  infant,  see,  supra,  §  310.  Tender  or  restora- 
tion of  consideration  received,  as  requisite  to  cancellation  or  repudia- 
tion of  release,  compromise,  or  settlement,  see,  supra,  §  396.  Restora- 
tion or  refund  of  unearned  premium  on  cancellation  of  insurance 
policy,  see,  supra,  §  483. 
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that  such  party  shall  do  likewise,  unless  the  latter  is  unable 
or  positively  refuses  to  do  so."  '■"  In  other  words,  a  party 
will  not  be  permitted  to  rescind  a  contract  so  as  to  reclaim 
what  he  has  parted  with,  and  at  the  same  time  retain  what 
he  has  received  in  the  transaction.^^  For  example,  where 
a  mercantile  company,  in  consideration  of  the  surrender  to 
it  of  valuable  property  rights,  on  a  part  of  which  it  has  a 
mortgage,  assumes  and  agrees  to  pay  the  debts  of  the  mort- 
gagor, it  cannot  retain  the  property  and  benefits  accruing  to 
it  in  consequence  of  the  transaction,  and  at  the  same  time 
repudiate  its  agreement  to  pay  the  debts,  on  account  of  the 
alleged  fraud  of  the  mortgagor  in  concealing  the  true 
amount  of  his  indebtedness.^^  So,  a  subscriber  for  a  set 
of  books,  to  be  published,  delivered,  and  paid  for  volume  by 
volume,  who  has  received  part  of  the  set  and  is  unwilling 
to  receive  the  remainder,  claiming  that  he  was  defrauded 
by  misrepresentations  as  to  what  the  set  would  contain, 
must  rescind  the  contract  as  an  entirety,  and  must  tender 
back  the  books  already  delivered  to  him.^'  And  it  is  to  be 
noted  that  the  rule  requiring  restoration  of  whatever  has 
been  received  under  the  contract  does  not  in  any  way  de- 
pend upon  the  ground  or  reason  for  the  rescission.^* 

This  rule  applies  to  contracts  of  sale,  whether  of  real  or 
personal  property.  The  vendor  or  seller  cannot  rescind  the 
sale  and  reclaim  his  property,  whether  on  account  of  fraud 
or  any  other  cause,  without  at  least  offering  to  restore 
whatever  part  of  the  purchase  price  he  may  have  received,^ ^ 

10  Civ.  Code  Cal.,  §  1691;  Rev.  Civ.  Code  Mont.,  §  5065;  Rev.  Civ. 
Code  N.  Dak.,  §  5380;  Rev.  Civ.  Code  S.  Dak.,  §  1285;  Rev.  Laws 
Okl.  1910,  §  986.    And  see  Civ.  Code  Ga.  1910,  §  4305. 

iiWesthafer  v.  Patterson,  120  Ind.  459,  22  N.  E.  414,  16  Am.  St. 
Rep.  330. 

12  Hargadine-McICittrick  Dry-Goods  Co.  v.  SwofCord  Bros.  Dry- 
Goods  Co.,  10  Kan.  App.  198,  63  Pac.  281. 

13  History  Co.  v.  Flint  (Tex.  App.)  15  S.  W.  912. 

14  Modem  Woodmen  of  America  v.  Vincent,  40  Ind.  App.  711,  80 
N.  B.  427,  82  N.  E.  475,  14  Ann.  Cas.  89. 

15  Bozeman  v.  Browning,  31  Ark.  364;  Drew  v.  Pedlar,  87  Cal. 
443,  25  Pac.  749,  22  Am.  St.  Rep.  257;  Clint  v.  Eurelta  Crude  Oil 
Co.,  3  Cal.  App.  463,  86  Pac.  817;  Bridges  v.  Earbree,  127  Ga.  679, 
56  S.  E.  1025 ;  Bowden  v.  Aehor,  95  Ga.  243,  22  S.  E.  254 ;  Harding 
V.  Olson,  177  111.  298,  52  N.  E.  482 ;  Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500;    Wickiser  v.  Cook,  85  111.  68;    Fitzkee  v.  Hoeflin,  187 
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except  where,  in  land  contracts,  there  is  a  provision  for  the 
forfeiture  of  installments  paid,  a  contingency  which  will 
be  noticed  in  a  later  section.  Thus,  where  a  quitclaim  deed 
was  executed  imder  a  mistaken  belief  that  the  grantor  had 
an  interest  in  the  land,  a  warranty  deed  executed  by  him 
after  acquiring  an  interest  cannot  be  set  aside  on  the 
ground  of  fraud  without  an  offer  to  return  the  consideration 
given  for  the  quitclaim  deed.^''  And  where,  on  a  sale  of 
goods,  it  was  agreed  that  the  purchaser  should  pay  the 
freight  and  deduct  it  from  the  price,  the  seller  cannot  re- 
scind for  fraud  without  refunding  the  amount  so  paid  for 
freight/^  The  converse  of  this  proposition  is  equally  true. 
The  purchaser  of  property,  if  he  seeks  to  rescind  the  sale 
on  account  of  fraud,  defect  of  title  or  of  quality,  breach  of 
warranty,  failure  to  correspond  with  samples,  or  other 
cause,  must  restore  the  seller  to  his  former  position  by  re- 
turning the  property. ^^     For  instance,  where  the  subject 

111.  App.  514 ;  Johnson  v.  McLane,  7  Blackf.  (Ind.)  501,  4.3  Am.  Dec. 
102 ;  Harkiie.ss  v.  Cleaves,  11.3  Iowa,  140,  84  N.  W.  1033 ;  Stapleton 
V.  Haight,  135  Iowa,  564,  113  N.  W.  351;  Rudolf  v.  Costa,  119  La. 
781,  44  South.  477;  Pochg  v.  New  Orleans  Home  Inv.  Co.,  52  La. 
Ann.  lliST,  27  South.  797;  Bryant  v.  Stothart,  46  La.  Ann.  485.  15 
South.  70 ;  Wright  v.  Frank  A.  Andrews  Co.,  212  Mass.  186,  98  N.  E. 
798 ;  German-American  Provision  Co.  v.  Jones  Bros.  &  Co.,  87  Miss. 
277,  39  South.  521;  Johnson  v.  Jackson,  27  Miss.  498,  61  Am.  Dec. 
522 ;  White  Oak  Grove  Benev.  Soc.  v.  Murray,  145  'Mo.  622,  47  S.  W. 
501 ;  American  Waterworks  Co.  v.  ^'euner,  03  Hun,  632,  IS  N.  T. 
Supp.  379 ;  Stevens  v.  Hyde,  32  Itarb.  (N.  Y.)  171 ;  Wilson  v.  Bom- 
beck  (Okl.)  127  Pae.  440 ;  Stephens  v.  Wood,  3!)  Or.  441,  65  Pac.  602 ; 
Bird's  Appeal,  91  Pa.  68 ;  Bell  v.  Hartman,  9  Phlla.  (Pa.)  1 ;  Wiley 
V.  Heldell,  12  Helsk.  (Tenn.)  98;  Coppedge  v.  Threadgill,  3  Sneed 
(Tenn.)  577;  KauK'man  v.  Brown,  S3  Tex.  41,  18  S.  W.  425;  Cod- 
dlngton  V.  Wells,  ri9  Tex.  49;  Teaiiue  v.  Williams,  6  Te.x.  Civ.  App. 
468,  25  S.  W.  1048:  Harms  v.  Catlin,  37  Tex.  581;  Houston  v.  Kll- 
lough  (Tex.)  13  S.  W.  959. 

leDehidi  v.  Patterson,  159  Iowa,  460,  141  N.  W.  325. 

17  Glibson  V.  Lancaster,  90  Tex.  540,  39  S.  W.  1078. 

18  Beeves  v.  Corning  (C.  C.)  51  Fed.  774;  Garland  v.  Bowling, 
Hempst.  710,  Fed.  Cas.  No.  5,242;  Fuller  v.  Chenault,  157  Ala.  46, 
47  South.  197;  Elliott  v.  Howison,  146  Ala.  568,  40  South.  1018; 
Godding  v.  Decker,  3  Colo.  App.  19s,  32  Pac.  8.32 ;  Dowden  v.  Wilson, 
108  111.  257;  Buchenau  v.  I-Iorney,  12  111.  336;  Vogel  v.  Demorest, 
97  Ind.  440;  Love  ^.  Oldham,  22  lud.  51;  De  Ford  v.  Urbaln,  48 
Ind.  219;  J.  I.  Case  Threshing  Mach.  Co.  v.  Patterson,  137  Ky.  180, 
125  S.  W.  287;  Stewart  v.  Dougherty,  3  Dana  (Ky.)  479;  Howell  v. 
Freeman,  1  J.  J.  JIarsh.  (Ky.)  54 ;    Vancleave  v.  Nelson,  49  La.  Ann. 
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of  sale  was  a  patent,  which  the  courts  have  afterwards  de- 
clared to  be  invalid,  the  purchaser  may  rescind  the  sale  and 
recover  back  the  price  paid,  but  in  order  to  do  so  he  must 
return  or  offer  to  return  the  patent.^" 

It  is  so  also  in  regard  to  the  cancellation  of  written  in- 
struments securing  or  evidencing  indebtedness.  Even  if 
such  an  instrument  was  obtained  under  misrepresentation 
or  misunderstanding  of  its  character,  it  will  be  set  aside 
only  upon  payment  of  the  amount  equitably  due  from  the 
person  executing  it.^"  Thus,  equity  has  power  to  order 
the  cancellation  of  a  mortgage  upon  sufficient  cause  shown, 
but,  to  obtain  this  relief,  the  mortgagor  must  pay  the  debt 
secured,  if  any.^^  For  example,  where  a  mortgage  given 
to  a  foreign  corporation  was  unenforceable  because  the  cor- 
poration had  not  complied  with  the  statutory  formalities 


621,  21  South.  734 ;  Bacli  v.  Barrett,  2  La.  Ann.  955 ;  Janln  v.  Franli- 
lin,  4  La.  198;  Doyle.stown  Agr.  Co.  v.  Brackett,  Shaw  &  Lunt  Co., 
109  Me.  301,  84  Atl.  146 ;  Abbott  v.  Marshall,  48  Me.  44 ;  Sharp  v. 
Ponce,  76  Me.  350;  Noel  y.  Hughes,  152  Mo.  App.  192,  133  S.  W. 
385 ;  Hicks  v.  Rupp,  49  Mont.  40,  140  Pac.  97 ;  Sherrill  v.  Coad,  92 
Neb.  406,  138  N.  W.  567 ;  Sanborn  v.  Osgood,  16  N.  H.  112 ;  Byard  v. 
Holmes,  33  N.  J.  Law,  119;  Smalley  v.  Hendrickson,  29  N.  J.  Law, 
371;  Brady  v.  Edwards,  35  Misc.  Rep.  435,  71  N.  T.  Supp.  972; 
Andrews  v.  White,  28  Abb.  N.  C.  150,  18  N.  Y.  Supp.  586 ;  Woodruff 
V.  Peterson,  51  Barb.  (N.  Y.)  252 ;  Central  Bureau  of  Engraving  v. 
J.  W.  Pratt  Co.,  60  Misc.  Rep.  120,  111  N.  Y.  Supp.  561 ;  Houghton 
Implement  Co.  v.  Vavrosky,  15  N.  D.  308,  109  N.  W.  1024 ;  Morris  v. 
Oovettt,  4  Phila.  (Pa.)  13;  Benson  v.  Littlofield,  2  Mill,  Const.  (S.  O.) 
180 ;  Swanson  v.  Brawner  (Tex.  Civ.  App.)  155  S.  W.  1191 ;  Dickin- 
son Fire  &  Pressed  Brick  Co.  v.  F.  T.  Crowe  &  Co.,  63  Wash.  550, 
115  Pac.  1087 ;  Main  v.  Procknow,  131  Wis.  279,  111  N.  W.  508 ;  Beck- 
er V.  Trickel,  80  Wis.  484,  50  N.  W.  406 ;  First  Nat.  Bank  v.  Cook 
(Iowa)  153  N.  W.  169;  Ohio  River  Contract  Co.  v.  Smith  (W.  Va.) 
85  S.  E.  671. 

19  Sandage  v.  Studebaker  Bros.  Mfg.  Co.,  142  Ind.  148,  41  N.  E. 
380,  34  L.  R.  A.  363,  51  Am.  St.  Rep.  165. 

2  0  Garliek  v.  Mutual  L.  &  B.  Ass'n,  236  111.  232,  86  N.  E.  236,  af- 
firming 139  111.  App.  448. 

21  Hayes  v.  Southern  Home  B.  &  L.  Ass'n,  124  Ala.  663,  26  South. 
527,  82  Am.  St.  Rep.  216 ;  Adams  v.  Sayre,  76  Ala.  509 ;  Pershing 
V.  Wolfe,  6  Colo.  App.  410,  40  Pac.  856;  O'Connell  v.  O'Conor,  191 
111.  215,  60  N.  E,  1063;  Hormann  v.  Hartmetz,  128  Ind.  353,  27 
N.  E.  731;  Watts  v.  Bonner,  66  Miss.  629,  6  South.  187;  Fry  v. 
Piersol,  166  Mo.  429,  66  S.  W.  171;  Miller  v..  Gunderson,  48  Neb. 
715,  67  N.  W.  769;  Hammond  v.  Erickson,  135  Wis.  570,  116  N.  W. 
173. 
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which  would  give  it  a  right  to  do  business  in  the  state,  it 
was  held  that  the  mortgagor,  not  offering  to  repay  the  debt, 
was  not  entitled  to  the  aid  of  equity  to  cancel  the  mortgage 
as  a  cloud  on  his  title.'*  So,  where  a  husband  gives  a  deed 
of  trust  on  homestead  property  to  secure  a  debt  of  his  own, 
he  cannot  sue  to  cancel  it,  as  not  joined  in  by  his  wife, 
without  offering  to  do  equity  by  paying  the  debt.^^  And 
cancellation  of  a  purchase-money  mortgage  will  not  be  de- 
creed unless  the  mortgagor  offers  to  restore  the  status  quo, 
as  it  existed  before  the  execution  of  the  mortgage,  by  a 
redelivery  of  the  property  purchased."* 

In  accordance  with  the  same  rule,  if  a  tenant  would  re- 
scind the  lease  because  of  the  landlord's  fraudulent  repre- 
sentations, he  must  restore  the  preinises  to  the  landlord,-^ 
and  the  lessee  of  a  patented  machine  cannot  repudiate  the 
contract  while  retaining  and  using  the  machine,^"  and  one 
seeking  to  rescind  an  exchange  of  chattels  cannot  retain 
the  property  which  he  recei\'ed  in  the  transaction.^^  So, 
where  there  was  a  contract  to  release  a  certain  judgment 
for  a  certain  consideration,  it  is  necessary  to  return  that 
consideration  in  order  to  rescind  the  release,^*  and  the  same 
applies  to  the  cancellation  of  an  invalid  release  of  dower 
made  by  a  woman  during  her  coverture.-"  And  again, 
where  A.  held  B.'s  notes  for  a  large  sum  of  money,  which 
he  deposited  with  a  third  person,  to  be  given  to  B.  upon 
the  performance  by  the  latter  of  certain  conditions,  which 
might  extend  over  an  indefinite  period  of  time  and  eventual- 
ly cost  more  than  the  amount  of  the  notes,  and  B.  performed 
the  conditions  for  several  years,  expending  about  two-thirds 
the  amount  of  the  notes,  and  then  A.'s  executor  and  heirs 
sought  to  annul  the  gift  because  B.  was  no  longer  able  to 
perform,  it  was  held  that  the  return  to  B.  of  the  amount 

22  Douglass  V.  Standard  Real  Estate  Loan  Co.,  1S9  Ala.  223,  66 
Soutli.  614. 

23  Pounds  V.  Clarke,  70  JIlss.  263,  14  South.  22. 

24  Anderson  v.  Anderson  Food  Co.,  66  N.  J.  Eq.  209,  57  Atl.  489. 
2  0  Ciletti  V.  Acierno  (Sup.)  114  N.  T.  Suiip.  4. 

2  0  Sherman  v.  Champlaln  Transp.  Co.,  31  Vt.  162. 

2'  Kimball  v.  Cunningham,  4  Muss.  502,  3  Am.  Dec.  230. 

2  8  Smith  V.  Kander,  85  Mo.  App.  33. 

2sMcKenzie  v.  Sifford,  52  S.  (/.  104,  29  S.  E.  388. 
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expended  by  him  should  be  a  condition  precedent  to  bring- 
ing suit.^* 

The  rule  also  contemplates  the  restoration  of  any  securi- 
ties or  evidences  of  debt  which  may  have  passed  as  a  part 
of  the  transaction.  Thus,  the  defrauded  seller  of  property 
cannot  rescind  the  sale  and  reclaim  his  property  without 
returning  or  offering  to  return  the  purchaser's  note  given  in 
part  payment  of  the  price, ^^  except,  perhaps,  where  the  note 
is  past  due  and  dishonored  and  therefore  probably  of  no 
value.^^  The  principle  is  the  same  where  the  note  of  a 
third  person  is  accepted  as  part  of  the  consideration,  on  the 
strength  of  misrepresentations  as  to  its  validity  or  value. 
It  must  be  returned  or  tendered  before  rescission  of  the 
contract.^^  And  a  note  given  as  part  payment  for  property 
fraudulently  obtained  is  properly  allowed  as  a  credit  where 
it  is  not  produced  or  accounted  for,  although  there  is  no  evi- 
dence that  it  has  been  paid.''*  So,  a  seller  of  property  can- 
not rescind  without  returning  or  tendering  back  a  draft  for 
the  price  which  has  been  accepted  by  the  buyer,  although 
the  buyer  is  insolvent.^ ^  And  the  defrauded  purchaser  of 
stock  in  a  corporation  must  surrender  or  tender  his  stock 
before  being  entitled  to  rescind  and  recover  his  money.^'^ 
So,  where  the  consideration  of  a  voidable  contract  was  a  re- 
lease in  full  from  the  obligations  of  a  prior  contract,  under 

30  Pugh  V.  Cantey,  33  La.  Ann.  786. 

31  Jones  V.  Anderson,  82  Ala.  302,  2  Soutli.  911;  Barnes  t.  Bailey, 
2  Ala.  749 ;  Coghill  v.  Boring,  15  Cal.  2i:j  ;  Heard  v.  Coggins,  134 
Ga.  52,  67  S.  E.  429;  Staley  v.  Murphy,  47  111.  241;  Stevens  v. 
Bradley,  22  111.  244;  Hanchett  v.  Sorg,  15  111.  App.  493;  Thompson 
V.  Peck,  115  Ind.  512,  18  N.  E.  16,  1  L.  R.  A.  201 ;  Castle's  Heirs  t. 
Floyd,  38  La.  Ann.  583;  Ayers  v.  Hewett,  19  Me.  281;  Kdngman- 
Moore  Implement  Co.  v.  Ellis,  125  Mo.  App.  692,  103  S.  W.  127 :  Gil- 
man  V.  BeiTy,  59  N.  H.  62 ;  Crabtree  v.  Segrist,  3  N.  M.  (Johns.)  278, 
6  Pac.  202;  Schwartz  v.  McCloskey,  156  Pa.  258,  27  Atl.  300;  Mil- 
ligan  V.  Bwing,  64  Tex.  258. 

3  2  Rexford  v.  Southern  Woodland  Co.  (D.  C.)  208  Fed.  295;  McLeod 
V.  Sharp,  53  111.  App.  406. 

33  Emerson  v.  McNamara,  41  Me.  565 ;  Cook  v.  Gilman,  34  N.  H. 
556. 

34  Johnson  v.  Culver,  116  Ind.  278,  19  N.  E.  129. 

3  5  Wilcox  V.  San  Jose  Fruit-Packing  Co.,  113  Ala.  519,  21  South. 
376,  59  Am.  St.  Rep.  135. 

3  6  Parks  V.  Evansville,  I.  &  C.  S.  L.  R.  Co.,  23  Ind.  567;  Alex- 
ander V.  Donohoe,  143  N.  Y.  203,  38  N.  E.  263. 
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which  the  party  released  was  liable  to  incur  serious  losses, 
he  must  surrender  such  release  as  a  condition  precedent  to 
rescission  of  the  contract.'^  Again,  one  who  pays  a  judg- 
ment for  costs  to  the  attorney  of  the  judgment  creditor,  on 
his  agreement  to  have  the  judgment  satisfied  and  discharged 
of  record  within  a  reasonable  time,  cannot  rescind  the  con- 
tract, and  recover  back  the  money  paid,  without  returning 
to  the  attorney  his  agreement  to  procure  the  discharge  of 
the  judgment.'**  And  where  the  holder  of  a  note  accepted, 
in  payment  of  it,  the  assignment  of  a  mortgage,  the  pay- 
ment of  which  was  guarantied  by  the  maker  of  the  note, 
it  was  held,  in  a  suit  on  the  note,  that  he  could  not  avoid 
the  contract  on  the  ground  of  fraud,  without  tendering  back 
the  guaranty  which  he  had  received.^" 

The  circumstances,  however,  may  be  such  that  the  party 
who  seeks  to  rescind  has  received  nothing  of  value  under  the 
contract,  and  here,  of  course,  as  there  is  nothing  to  restore, 
the  rule  does  not  apply.*"  This  is  the  case,  for  instance, 
under  an  executory  contract  for  the  purchase  of  an  article, 
where  the  purchaser  has  not  accepted  the  property,  and  the 
seller  has  parted  with  nothing  by  reason  of  the  sale,  except 
the  waste  of  material  incident  to  putting  together  the  pre- 
viously manufactured  parts  of  the  article  sold  and  the  cost 
of  labor  in  so  doing. ''^  On  the  same  principle,  a  defendant 
who  in  good  faith  advanced  to  his  codefendant  one-half  of 
what  the  latter  asserted  to  him  to  be  the  purchase  price  of 
premises,  on  the  basis  of  a  joint  purchase  from  complainant's 
husband,  and  which  money  was  used  by  such  codefendant 
in  payment  to  the  complainant's  husband  of  the  amount 
which  by  her  bargain  complainant  was  to  pay  him  for  the 

37  Fowler  v.  Meadnw  Brook  "Water  Co.,  208  Ta.  473,  fiT  Atl.  939. 
3  8  Arend  v.  Cottle,  13  Misc.  Rep.  012,  34  N.  Y.  Supp.  013. 

3  0  Central  Bank  v.  Pindar,  40  Barb.  (N.  Y.)  407. 

4  0  Freeman  y.  Eeasau,  20  Ark.  373;  Larkin  v.  Mullen,  128  Cal. 
440,  60  Pac.  1091;  Cowell  v.  South  Denver  Real  Estate  Co.,  16  Colo. 
App.  108,  0.3  Pac.  001;  Place  v.  Brown,  37  Mich.  57.");  Phenix  v. 
Bijellch,  30  Nev.  2.17,  0.5  Pac.  351;  Xelson  v.  Hatch.  56  App.  Div.  140, 
67  N,  Y.  Supp.  570;  Houts  v.  Seharbauer,  46  Tex.  Civ.  App.  605,  103 
S.  W.  679. 

*i  Fairbanks,  Morse  &  Co.  v.  Walker,  70  Kan.  903,  92  Pac.  1120, 
17  L.  R.  A.  (N.  S.)  558.  And  see  Hosmer  v.  Wilson,  7  Mich.  294,  74 
Am.  Dec.  716, 
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title,  was  held  not  entitled  to  demand  that  complainant 
refund  to  him  the  sum  so  advanced,  as  a  condition  precedent 
to  her  right  to  have  canceled  the  deed  thus  wrongfully  pro- 
cured by  the  fraud  of  his  codefendant  and  in  which  he  took 
no  part;  for  the  complainant  never  having  borrowed  the 
money  from  defendant,  nor  applied  to  him  to  purchase,  nor 
supposed  she  was  dealing  with  him  in  any  way,  she  was 
neither  legally  nor  equitably  bound  to  indemnify  him  for 
the  loss  occasioned  by  the  fraud  of  his  codefendant,  with 
whom  alone  he  dealt. ^^  Further,  no  offer  of  restoration  is 
required  where  the  money  or  property  which  should  be 
restored  has  already  come  into  the  possession  of  the  party 
to  whom  it  would  be  offered,*^  nor  where  the  state  of  ac- 
counts between  the  parties  is  such  as  to  require  an  audit 
and  adjustment,  and  neither  can  know  in  advance  precisely 
what  he  should  tender,**  nor  where  the  action  is  brought 
under  the  laws  of  Louisiana  to  rescind  a  sale  for  lesion  be- 
yond moiety,*^  nor  where  it  is  sought  to  annul  a  transaction 
which  is  absolutely  void,  as  distinguished  from  one  which 
is  merely  voidable. *°  And  it  is  to  be  observed  that  the  rule 
applies  only  where  the  proceeding  is  strictly  and  purely 
one  for  rescission.  Thus,  in  an  action  on  a  note  (which  does 
not  rescind  it,  but  on  the  contrary  affirms  it  as  valid)  the 
defense  of  a  partial  failure  of  consideration  may  be  availed 
of  without  restoring  that  which  has  been  received  under  the 
contract.*' 

§  618.  Where  Restoration  is  Impossible. — Where  it  is 
impossible  for  the  party  seeking  the  rescission  of  a  con- 
tract to  restore  the  status  quo,  by  returning  to  the  other 
party  whatever  that  other  may  have  given  or  parted  with 


*2  Bellair  v.  "Wool,  35  Mich.  440.  And  see  Willey  v.  Clements,  146 
Cal.  91,  79  Pac.  850. 

43  Walker  v.  Thompson,  61  Me.  347. 

a  Cumberland  Coal  &  Iron  Co.  v.  Sherman,  20  Md.  117;  Derouen 
V.  Romero,  110  La.  209,  34  South.  415;  Millard  v.  Farley,  15  La. 
Ann.  518. 

4  5  Ware  v.  Couvilllon,  112  La.  43,  36  South.  220. 

46  Independent  School  Dist.  v.  Collins,  15  Idaho,  535,  98  Pac.  357, 
128  Am.  St.  Rep.  76.  And  see  Ellison  v.  Beannabia,  4  Old.  347,  46 
Pac.  477. 

4  7  Herbert  v.  Ford,  29  Me.  546. 
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under  the  contract,  this  is  ordinarily  a  sufficient  reason  in 
itself  to  prevent  the  granting  of  the  relief  asked  in  a  court 
of  equity/*  though  of  course  the  party  is  not  thereby  pre- 
cluded from  such  other  remedies  as  the  law  may  afford 
him,  as,  for  instance,  an  action  for  the  breach  of  the  con- 
tract or  an  action  of  damages  for  fraud  and  deceit.*'  And 
of  course  the  rule  does  not  mean  that  it  must  be  possible 
to  restore  the  parties  precisely  and  exactly  to  their  for- 
mer situation.  If  it  were  so,  as  remarked  by  one  of  the 
courts,  no  executed  contract  could  ever  be  so  rescinded. 
But  executory  contracts  may  generally  be  brought  with- 
in the  strict  rule  as  to  the  restoration  of  the  status  quo.'^" 
But  while  the  general  rule  is  as  above  stated,  it  is  further 
necessary  to  consider  the  cause  which  has  rendered  a  res- 
toration'of  the  status  quo  impossible.  If  it  is  attributable 
to  the  party  seeking  to  rescind, — if,  by  his  own  act,  he  has 

4sGrymes  v.  Sanders,  9.3  V.  S.  5.!i,  23  L.  Ed.  798;  tJnited  States 
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lory,  1.30  La.  570,  58  South.  341;  Lewis  v.  Morgan,  14  La.  Ann.  401; 
De  ?iIontague  v.  Bacharach,  181  Mass.  256,  03  N.  E.  4.35;  Marston  v. 
Singapore  Rattan  Co.,  163  JIa.ss.  296,  39  N.  E.  1113;  Snow  v.  Alley, 
144  Mass.  54G,  11  N.  E.  7C4,  59  Am.  Rep.  119;  Croft  v.  Wilbar,  7 
Allen  (ilass.)  248;  MuUreed  v.  Thumb,  119  Mich.  578,  78  N.  W.  658; 
Carroll  v.  Rice,  1  Walk.  Ch.  (Mich.)  373;  Peld  v.  Roanoke  Inv.  Co., 
123  JIo,  603,  27  S.  W.  635;  First  Nat.  Bank  v.  Xocum.  11  Neb.  328. 
9  X.  W,  .84;  Finck  v.  Canada  way  Fertilizer  Co.,  152  App.  Div.  391, 
130  N.  Y.  Supp.  914;  Harper  v.  Newbur.uh,  159  App.  Div.  695,  145  N. 
Y.  Supp.  59;  Metropolitan  El.  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14 
Abb.  N.  C.  (X.  Y.)  103;  Stanton  v.  Hughes,  97  X.  C.  318,  1  S.  E.  852; 
Sportsman  Shot  Co.  v.  American  Shot  &  Lead  T'o.,  11  Ohio  Dec.  821; 
Muchlhof  V.  Boltz,  215  Pa.  124,  64  Atl.  427;  A.  Landreth  Co.  v. 
Scheveuel,  102  Tenn.  486,  52  S.  W.  148;  Chambers  v.  (Jrisham  (Tex. 
Civ.  App.)  157  S.  W.  1177;  El  Campo  Ice,  Li.uht  &  Water  Co.  v. 
Texas  Machinery  &  Supply  Co.  (Tex.  Civ.  App.i  147  S.  W.  338; 
Rafferty  v.  Heath,  115  Va.  195,  78  S.  E.  641.  See  Mather  v.  Barnes 
(C.  C.)  146  Fed.  1000;  Raschal  v.  Hudson  (Tex.  Civ.  App.)  169  S.  W. 
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4»  Kasch  V.  Labor  Temple  Ass'n,  18  Cal.  App.  508,  123  Pac.  552; 
Smith  V.  Atlantic  City  B.  Co..  78  N.  J.  Law,  70x,  76  Atl.  977. 

'•"  Gatling  ^.  Newell,  9  Ind.  572.  And  .see  Downer  v.  Smith,  32  Vt. 
1,  76  Am.  Dec.  148. 
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disabled  himself  from  restoring  the  consideration  which 
he  has  received, — he  cannot  maintain  an  action  for  rescis- 
sion,"^ and  this  rule  applies  where  the  consideration  was 
paid  to  him  in  cash,  and  he  has  spent  it  all  and  is  financially 
unable  to  replace  it  or  to  raise  the  necessary  amount  from 
other  sources,  even  though  the  money  was  so  spent  before 
he  discovered  that  he  had  been  defrauded. °^  On  the  other 
hand,  if  the  party's  failure  or  inability  to  make  restitution 
under  the  contract  is  not  his  fault  and  not  in  consequence 
of  his  act,  and  justice  can  be  done  without  requiring  such 
restitution,  the  contract  may  be  rescinded  and  the  equities 
of  the  parties  adjusted  in  the  decree. °'  And  in  particular, 
if  the  restoration  of  the  former  status  is  prevented  by  the 
opposite  party,  or  if  it  has  become  impossible  because  of 
such  party's  fault,  fraud,  or  wrongful  conduct,  such  im- 
possibility of  restitution  is  no  obstacle  to  the  rescission  of 
the  contract.^*  As  remarked  in  a  case  in  New  York,  where 
the  other  party  has  so  entangled  himself  in  the  meshes  of 
his  own  dishonest  act  that  the  injured  party  cannot  unloose 
him,  the  fault  is  his  own,  and  the  law  only  requires  the  in- 
jured party  to  undo  so  far  as  he  can  what  has  been  done 
in  the  execution  of  the  contract.  Hence  where  a  woman 
who  owned  property  entered  into  an  engagement  of  mar- 
riage with  a  man,  and  was  induced  by  the  exercise  of  du- 
ress and  undue  influence  upon  her  by  the  latter  to  convey 
her  lands  to  him  and  herself  as  tenants  by  the  entirety, 
and  this  was  done  in  view  of  and  in  consideration  of  their 


61  FiTer  V.  Rishell,  84  Pa.  521. 

5  2Rigdon  V.  Walcott,  141  111.  649,  31  N.  E.  158;  McCrillis  v. 
Charlton,  37  Vt  139,  86  Am.  Dec.  700.  But  see  Judge  of  Probate  v. 
Stone,  44  N.  H.  593. 

5  3  Thackrah  v.  Haas,  119  U.  S.  499,  7  Sup.  Ct.  311,  30  L.  Ed.  486; 
Payne  v.  Hiram  Lindsey  Co.,  71  Wash.  293,  128  Pac.  678. 

s4  Felt  V.  Bell,  205  111.  213,  68  N.  B.  794;  Platter  v.  Elkhart  Coun- 
ty, 103  Ind.  360,  2  N.  E.  544;  Clay  v.  Turner,  3  Bibb  (Ky.)  52;  Pa- 
quin  V.  Milliken,  163  Mo.  79,  63  S.  W.  417,  1092 ;  Hammond  v.  Pen- 
nock,  61  N.  Y.  145;  Liland  v.  Tweto,  19  N.  D.  551,  125  K  W.  1032; 
Reed  v.  McGrew,  5  Ohio,  375;  Evans  v.  Brooks,  34  Okl.  55,  124  Pac. 
599;  Davis  v.  Mitchell,  72  Or.  165,  142  Pac.  788;  Hilton  v.  Advance 
Thresher  Co.,  8  S.  D.  412,  66  N.  W.  816;  Gates  v.  Raymond,  106  Wis. 
657,  82  N.  W.  530;  Consumers'  Coal  &  Fuel  Co.  v.  Yarbrough  (Ala.) 
69  South.  897. 
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approaching  marriage,  which  was  afterwards  consummated, 
it  was  held  to  be  no  defense  to  her  suit  for  the  cancellation 
of  the  con^'eyance  that  the  marriage  could  not  be  annulled 
in  the  action."'^  And  on  the  same  principle,  in  a  suit  to  re- 
scind a  contract  for  the  sale  of  land  on  the  ground  of  fraud, 
it  is  not  necessary  to  offer  to  restore  the  property,  where 
the  bill  alleges  that  the  property  has  been  sold  under  a 
prior  existing  lien.^'  To  this  category,  also,  we  should 
probably  refer  the  cases  in  which  a  rescission  has  been 
ordered  or  sanctioned  without  a  restoration  of  the  consid- 
eration received,  where  that  has  been  rendered  impossible 
by  the  fact  that  the  other  party  has  absconded  or  absented 
himself  so  that  no  tender  could  be  made.'^^  It  has  likewise 
been  held,  though  on  somewhat  different  grounds,  that  the 
right  to  rescind  a  contract  of  insurance,  on  the  ground  of 
subsequently  discovered  fraud,  is  not  lost  because  the  con- 
tract has  been  partly  performed  by  the  carrj'ing  of  the  in- 
surance for  a  part  of  the  time,  though  the  parties  cannot 
be  fully  restored  to  their  former  position.^*'  And  the  gen- 
eral rule  does  not  apply  to  a  case  where  one  agrees  to  teach 
another  a  certain  thing,  and  after  beginning  the  course  of 
instruction  refuses  to  proceed,  whereupon  the  other  sues  to 
rescind  and  to  recover  the  amount  paid.^''  Also,  the  failure 
to  restore  an  article  purchased,  on  the  ground  of  fraud  or 
defect,  may  be  excused  where  it  has  become  a  fixture  at- 
tached to  the  purchaser's  building,  but  not  where  there  is 
nothing  to  show  that  it  could  not  be  separated  and  removed 
without  injury.'"'  And  again,  in  many  cases  where  a  res- 
toration of  the  former  status  is  possible  in  part,  but  has 
become  impossible  as  to  another  part,  the  courts  will  grant 

5s  Ring  V.  Ring,  127  App.  Div.  411,  111  N.  Y.  Supp.  713,  afiirmed, 
199  N.  Y.  574,  93  N.  E.  1130. 

51  Ilenninsci'  v.  i:e;ild,  51  X.  J.  Eq.  74,  20  Atl.  449.  And  see  Lewis 
^r.  White,  1(!  Oliio  St.  444. 

"  Foster  v.  Gressett,  29  Ala.  .393;  Berry  v.  Williams,  141  Ga.  642, 
SI  S.  E.  SSI;  Carter  v.  Stennet,  10  B.  Mon.  (Ky.)  250;  Jolinson  v. 
Frew,  33  Hun  (N.  Y.)  103. 

6  8  McCarty  y.  New  York  Life  Ins.  Co.,  74  Jlinn.  5.30,  77  N.  W.  426. 

no  Timmerman  v.  Stanley,  123  Ga.  850,  51  S.  E.  760,  1  L.  R.  A.  (N. 
S.)  379. 

•5"  Logan  V.  Berkshire  Apartment  Ass'n,  3  Misc.  Rep.  20il,  22  N.  Y. 
Siiiip.  776;    Perkins  v.  Bailey,  99  Mass.  61,  96  Am.  Dec.  6S9. 
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relief  by  rescission,  provided  that  an  award  in  money  can 
be  made  which  will  compensate  for  the  changed  condi- 
tions.^^ 

§  619.  Property  Accidentally  Destroyed  or  Lost. — Sev- 
eral of  the  decisions  state  the  rule  broadly  that  if  the  res- 
toration of  property  received  under  a  contract  becomes  im- 
possible because  of  its  loss  or  destruction  while  in  the  hands 
of  the  party  seeking  to  rescind,  this  will  prevent  him  from 
maintaining  his  action  for  rescission."^  But  this  is  not  uni- 
versally conceded.  In  a  case  where  a  bill  for  rescission  was 
brought  by  a  purchaser  of  improved  property,  on  the 
ground  of  failure  of  title,  it  was  held  that  he  was  not  bound 
to  account  for  the  value  of  a  house  on  the  premises,  which 
had  been  burned,  in  the  absence  of  a  showing  that  it  was 
destroyed  through  his  negligence."^  At  any  rate,  the  pur- 
chaser's payment  into  court  of  the  insurance  money  col- 
lected on  the  destruction  of  a  building  would  be  a  sufficient 
tender,  quoad  hoc,  to  entitle  him  to  a  rescission."*  And  it 
is  held  that  one  who  has  contracted  to  purchase  land  need 
not,  as  a  condition  precedent  to  rescission,  restore  to  the 
vendor  the  abstract  of  title,  which  was  lost  during  an  earth- 
quake, where  the  contract  did  not  require  the  vendor  to 
furnish  an  abstract. "°  Also  it  appears  to  be  settled  that, 
after  the  parties  to  a  contract  of  sale  have  agreed  upon  its 
rescission,  the  enforcement  of  such  agreement  will  not  be 
prevented  by  the  accidental  destruction  of  the  property 
while  remaining  in  the  possession  of  the  purchaser.""  On 
the  other  hand,  where  personal  property  is  totally  destroyed 
during  the  existence  of  an  executory  contract  for  the  sale 

61  Taylor  v.  Taylor,  259  111.  524,  102  N.  B.  1086;  Hoops  v.  Fitz- 
gerald, 204  111.  325,  68  N.  E.  430;  Coffee  v.  Ruffin,  4  Cold.  (Tenn.) 
487. 

s  2  Ward  v.  Reynolds,  32  Ala.  384;  Cherry  v.  Cox,  1  Ind.  T.  578, 
45  S.  W.  122;  Cerf  v.  Badaraco,  6  N.  M.  214,  27  Pac.  504;  Sparks  v. 
Messick,  65  N.  C.  440.  But  see  Chapmin  v.  Matthews,  18  La.  Ann. 
118 ;    Harper  v.  Terry,  70  Ind.  2G4 ;   Nash  v.  Caywood,  39  Ind.  457. 

6  3  Mackey  v.  Bowles,  98  Ga.  730,  25  S.  E.  834. 

«i  Baker  v.  Becker,  153  Wis.  369,  141  N.  W.  304. 

6  5  Conlln  V.  Osborn,  161  C'al.  659,  120  Pac.  755. 

66  Wiley-Homer  Lumber  Co.  v.  Eberly,  46  Pa.  Super.  Ct.  463 ; 
Plotner  v.  Markham  Warehouse  &  Elevator  Co.  (Tex.  Civ.  App.)  122 
S.  W.  443 ;   Lyons  v.  Stills,  97  Tenn.  514,  37  S.  W.  280. 
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and  purchase  of  an  interest  therein,  this  is  equivalent  to  an 
unqualified  rescission  of  the  contract,  and  the  buyer  may 
recover  so  much  of  the  price  as  has  been  paid.'"'  As  to  the 
loss  (that  is,  misplacement)  of  the  subject-matter,  it  is  said 
that,  until  the  thing  is  shown  to  have  perished,  the  pre- 
sumption exists  that  it  may  yet  be  found  or  recovered,  and 
that  there  is  still  a  property  in  it  which  may  be  divested  or 
transferred  by  the  rescission."^ 

§  620.     Property  Sold  or  Hypothecated  to  Third  Person. 

Where  one  has  acquired  real  or  personal  property  in  pur- 
suance of  a  contract,  and  has  sold  or  mortgaged  it  to  a  third 
person,  and  is  unable  to  get  it  back,  he  cannot  then  rescind 
the  contract  for  fraud  or  other  cause,  as  it  is  impossible  for 
him  to  restore  the  status  quo,^"  except,  perhaps,  in  cases 
where  he  parted  with  the  property  before  discovering  the 
fraud  or  other  ground  of  rescission.'"  Thus,  for  instance, 
where  a  person  fraudulently  induced  to  subscribe  for  cor- 
porate stock  has  sold  and  transferred  a  part  of  it,  he  can- 
not rescind  as  to  that  part  unless  he  is  able  to  offer  a  release 
or  transfer  from  his  transferree.''^  So,  where  a  grantee  of 
land  sues  for  rescission  of  the  contract  of  purchase,  and 
has  already  mortgaged  the  land,  he  must  tender  the  gran- 
tor a  release  of  the  mortgage  or  a  reconveyance  free  from 
incumbrances.'^  If,  however,  the  third  person  who  has 
taken  the  property  makes  a  tender  of  a  deed,  the  mere  fact 

6T  Kelly  V.  Bliss,  54  Wis.  1.S7,  11  N.  W.  488. 
6  8  Nixon  V.  Bozeman,  11  La.  Ann.  750. 

6  9  Continental  Jewelry  Co.  v.  I'ugli  Bros.,  168  Ala.  295,  53  South. 
324,  Ann.  Cas.  1912A,  657;  Bailey  v.  Fox,  78  Gal.  389,  20  Pac.  868; 
Tidwell  V.  Burkett,  81  Ga.  84,  6  S.  B.  816 ;  Babcock  v.  Farwell,  245 
111.  14,  91  N.  E.  683,  137  Am.  St.  Rep.  284,  19  Ann.  Cas.  74;  Strong 
V.  Lord,  107  111.  25;  Colyer  v.  Thompson,  2  T.  B.  Mon.  (Ky.)  16;  Wil- 
gus  V.  Hughes,  2  A.  K.  JIarsh.  (Ky.)  328 ;  Horn  v.  Buck,  48  JId.  358 ; 
Maass  v.  Rosenthal,  125  App.  Div.  452,  109  N.  Y.  Supp.  917;  Francis 
V.  New  Tork  &  B.  Bl.  R.  Co.,  17  Abb.  N.  C.  (X.  Y.)  1 ;  Pullman  y. 
Alley,  53  N.  X.  637;  Kelly  v.  Kershaw,  5  Utah,  205,  14  Pac.  804.  But 
see  Bomine  v.  Howard  (Tex.  Civ.  App.)  93  S.  W.  690.  Compare  Pleak 
V.  Marks  (Iowa)  152  N.  W.  63. 

7  0  Strodder  v.  Southern  Granite  Co.,  99  Ga.  r,or,,  27  S.  E.  174. 

71  Francis  v.  New  York  &  B.  El.  R.  Co.,  108  N.  Y.  93,  15  N.  B. 
192. 

T2  Clapp  V.  Greenlee,  100  Iowa,  586,  69  N.  W.  1040;  Harris  y. 
Kcely,  1  Ky.  Law  Rep.  55. 
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of  the  transfer  will  not  prevent  a  rescission,  especially  if 
such  person  is  a  party  to  the  action/^  Moreover,  in  order  to 
prevent  a  rescission,  the  sale  or  other  transfer  must  have 
been  absolute  and  irrevocable.  Thus,  rescission  of  a  sale 
of  lands  should  not  be  denied  to  the  purchaser  merely  be- 
cause he  has  platted  the  land,  where  there  has  been  no  ded- 
ication of  streets  which  he  cannot  ignore/*  So,  a  plain- 
tiff is  not  debarred  from  restoring  the  property,  so  as  to 
prevent  rescission,  by  his  making  a  deed  to  the  lands  in 
question  pending  his  suit  for  rescission,  where  it  was  un- 
derstood by  the  parties  to  such  deed  that  it  was  condi- 
tional and  should  become  effective  only  in  case,  as  a  re- 
sult of  the  pending  suit,  the  grantor  should  retain  or  ac- 
quire the  title  to  the  lands,  the  deed,  moreover,  by  agree- 
ment, being  kept  off  the  record.''^  And  it  is  to  be  observed 
that  a  tender  of  notes  which  had  been  received  by  the  re- 
scinding party  under  the  contract  is  none  the  less  effective 
because  he  had  previously  parted  with  the  notes,  and  ob- 
tained them  solely  for  the  purpose  of  making  the  tender, 
under  an  engagement  to  return  them  again.'"  And  where 
the  subject  of  sale  is  a  certain  number  of  shares  of  cor- 
porate stock,  and  the  purchaser  seeks  to  rescind,  after  hav- 
ing parted  with  the  stock  which  he  received,  he  can  make 
a  good  tender  by  borrowing  a  sufficient  number  of  shares 
and  offering  them  to  the  other  party,  since  if  the  tender 
is  accepted,  or  the  stock  ordered  returned  by  the  court,  he 
has  only  to  purchase  an  equal  number  of  shares  in  the 
market  and  deliver  them  to  the  person  from  whom  he  bor- 
rowed.'' 

§  621.  Exception  as  to  What  Rescinding  Party  is  Legal- 
ly Entitled  to  Hold. — One  seeking  the  rescission  of  a  con- 
tract or  other  transaction  is  not  required  to  make  a  tender 
or  offer  of  restoration  of  that  which  he  would  be  entitled 
in  any  event  to  retain,  that  is,  either  by  virtue  of  an  orig- 
inal liability  of  the  other  party  if  the  contract  should  be 

7  3  Clinkenbeard  v.  Weatherman,  157  Mo.  105,  57  S.  W.  757. 

7  4  Houts  V.  Scharbauer,  46  Tex.  Civ.  App.  605,  103  S.  W.  679. 

75  Keith  V.  Alger,  124  Fed.  32,  59  C.  C.  A.  552. 

7  0  Bell  V.  Ballance,  12  N.  C.  391. 

7  7  Mayo  V.  Knowlton,  134  N.  Y.  250,  31  N.  E.  985. 
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rescinded,  or  under  the  contract  itself  if  rescission  should 
be  refused.'^  Thus,  for  example,  where  a  person  who  has  a 
good  claim  for  damages  for  an  injury  is  fraudulently  in- 
duced to  execute  a  release  on  the  payment  of  a  small  sum 
of  money,  he  need  not  return  or  tender  it  back  before  re- 
pudiating the  release  and  suing  on  his  original  cause  of  ac- 
tion/°  So,  where  property  which  a  father  transferred  to 
his  child  on  the  latter's  attaining  his  majority  was  only  a 
part  of  that  to  which  he  was  legally  entitled,  the  child  need 
not  offer  to  return  the  same  in  order  to  maintain  a  suit  for 
the  cancellation  of  deeds  executed  b)'  him.'"  So,  where  par- 
ties seeking  to  set  aside  deeds  and  a  bill  of  sale  on  the 
ground  of  fraud  were  entitled  to  the  money  received  in  part 
payment,  on  account  of  their  right  to  a  distributive  share  in 
an  estate,  and  the  defendant  could  at  most  only  claim  that 
the  money  had  been  prematurely  advanced  to  them,  their 
failure  to  offer  to  return  the  money  will  not  defeat  the  right 
to  maintain  the  action.*^  In  another  case,  where  the  plain- 
tiff was  seised  in  fee  of  two  pieces  of  land,  and  was  induced 
by  fraudulent  representations  as  to  his  title  to  relinquish 
one  piece  in  consideration  of  a  deed  to  the  other,  it  was  held 

78  Russell  V.  Russell  (C.  C.)  129  Fed.  4:^.4;  Crocker  v.  Oakes  (C.  C.) 
106  Fed.  760;  Mattesou  v.  Wagoner,  147  Cal.  7:;9,  82  Pac.  436 ;  Wills 
V.  Porter,  132  Cul.  516,  64  Pac.  i-UV,;  Richards  v.  Farmers'  &  Mer- 
chants' Bank,  7  Cal.  App.  387,  94  Pac.  MD:; :  .Alilbum  v.  Haworth,  47 
Colo.  593,  108  Pac.  155,  19  Ann.  Cas.  643;  Collier  v.  Collier,  137  Ga. 
CSS,  74  S.  E.  275,  Ann.  Cas.  1913A,  1110;  Collins  Park  &  Belt  R.  Co. 
V.  Short  Electric  Ry.  Co.,  98  Ga.  02,  25  S.  E.  929 ;  Robinson  v.  Rob- 
inson, 153  Ky.  828,  156  S.  W.  903;  Fox  v.  Hudson's  Ex'x,  150  Ky.  115, 
150  S.  W.  49,  Ann.  Cas.  1914A,  S;;2;  Succession  of  Delaneuville  v. 
Duhe,  114  La.  G2,  38  South.  20 ;  Montgomery  v.  Pickering,  116  Mass. 
227;  Winter  v.  Kansas  City  (."able  Ry.  Co.,  73  Mo.  App.  173;  Menzen- 
hauer  v.  Schmidt,  65  X.  J.  Eq.  402,  54  Atl.  1124;  Pidcock  v.  Swift,  51 
N.  J.  Eq.  405,  27  Atl.  470;  Anderson  v.  Smitley,  141  App.  Div.  421, 
126  N.  Y.  Supp.  25;  Gugel  v.  Hiscox,  i:;8  App.  Div.  61,  122  N.  Y. 
Supp.  557;  Stalger  v.  Klitz,  136  App.  Div.  874,  122  N.  Y.  Supp.  107; 
Cox  V.  Stillman,  132  App.  Div.  433,  116  N.  Y.  Supp.  931;  Douglass  v. 
Scott,  130  App.  Div.  322,  114  N.  Y.  Supp.  470;  Gibb  v.  Redway  Mfg. 
Co.,  20  Misc.  Rep.  43,  45  N.  Y.  Supp.  329 ;  Baston  v.  Pennsylvania  & 
O.  Canal,  13  Ohio,  79;  Eea  v.  Lewis,  41  Okl.  708,  139  Pac.  977;  Oar 
V.  Davis  (Tex.  Civ.  App.)  135  S.  W.  710;  Jinks  v.  Moppin  (Tex.  Civ. 
App.)  SO  S.  W.  390 ;   Brandy  v.  Cauby,  50  Mont.  454,  148  Pac.  315. 

TO  Chicago,  R.  I.  &  I".  Ry.  Co.  v.  Lewis,  109  III.  120. 

8  0  Taylor  v.  Colley,  138  Ga.  41,  74  S.  E.  694. 

81  De  Bow  V.  WoUenberg,  52  Or.  404,  96  Pac.  536,  97  Pac.  717. 
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that,  in  order  to  maintain  an  action  to  set  aside  his  con- 
veyance of  the  one  piece,  upon  discovery  of  the  fraud,  it  was 
not  necessary  to  restore  the  other,  so  as  to  put  the  parties 
in  statu  quo.^^  And  where  it  appears,  in  a  suit  to  rescind 
a  sale  of  land,  that  the  defendant  is  indebted  for  rent  and 
revenues  to  an  amount  greater  than  the  purchase  price  paid 
for  the  property  and  interest  thereon,  no  tender  of  the  price 
on  the  part  of  the  plaintiff  is  required  before  the  institution 
of  the  suit.*'  So,  where  one  has  been  fraudulently  induced 
to  enter  into  a  contract  of  employment  and  has  performed 
services  under  it,  and  has  had  a  sum  of  money  advanced  to 
him  under  the  contract,  but  less  than  the  reasonable  value 
of  the  services  rendered,  he  need  not  offer  to  return  it  be- 
fore rescinding  the  contract.**  And  in  a  suit  to  cancel  a 
conveyance  of  an  interest  in  a  mine,  the  plaintiff  need  not 
tender  a  return  of  the  purchase  money,  where  it  appears 
that,  in  case  of  a  decree  in  his  favor,  the  defendant  would 
be  required  to  account  for  past  profits  far  in  excess  of  the 
purchase  money  paid.*"  Again,  the  rule  that,  in  order  to 
rescind  an  invalid  mortgage,  the  mortgagor  must  return  the 
money  obtained,  does  not  apply  where  the  mortgage  was 
given  to  secure  a  pre-existing  indebtedness.*"  Also,  in  pur- 
suance of  this  rule,  it  is  held  that  a  sale  of  chattels  effected 
through  the  false  representations  of  the  purchaser  may  be 
rescinded  by  the  seller  without  the  return  of  part  payments 
made,  when  it  appears  that  the  purchaser,  from  the  goods 
purchased,  has  sold  to  third  persons  an  amount  at  least  suf- 
ficient to  reimburse  him  for  the  payments  made.*' 

When  a  contract  for  the  sale  of  land  contains  a  provision 
authorizing  the  vendor  to  declare  it  forfeited  if  the  vendee 
shall  fail  to  make  his  payments  as  they  fall  due,  this  right 


8  2  Du  Pont  V.  Du  Bos,  52  S.  C.  244,  29  S.  B.  665. 

83  Ware  v.  Berlin,  43  La.  Ann.  534,  9  South.  490. 

84  Mead  v.  Welch,  67  N.  H.  341,  39  Atl.  970. 

85  Billings  V.  Aspen  Mining  &  Smelting  Co.,  51  Fed.  338,  2  C.  C.  A. 
252.    And  see  Millard  v.  Farley,  15  La.  Ann.  518. 

8  6  Jenkins  v.  Jonas  Scbwab  Co.,  138  Ala.  664,  35  South.  649. 

8  7  Peters  v.  Hilles,  48  Md.  506;  Tootle  v.  First  Nat.  Bank,  34  Neb. 
863,  52  N.  W.  396;  Sloane  v.  Shifter,  156  Pa.  59,  27  Atl.  67;  Schofield 
V.  Shifter,  156  Pa.  65,  27  Atl.  69;  Friend  Bros.  Clothing  Co.  v.  Hul- 
bert,  98  Wis.  183,  73  N.  W.  784. 
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may  be  exercised  by  the  vendor  without  returning  or  ten- 
dering the  cash  payments  already  made.^*  But  if  the  con- 
tract contains  no  such  provision  for  forfeiture,  the  vendor 
will  not  be  entitled  to  retain  such  payments,  on  electing  to 
rescind,  unless  the  amount  so  paid  to  him  is  commensurate 
with  what  would  have  been  due  for  rent  if  the  land  had 
been  leased.**^  And  a  vendor  who  has  remained  in  posses- 
sion during  the  entire  time  of  the  contract  is  not  entitled  to 
keep  a  cash  payment  made,""  although  a  vendee  may,  by 
his  conduct  in  abandoning  the  premises  and  permitting  the 
vendor  to  enter  and  retain  possession  for  some  years,  con- 
sent to  a  rescission  without  requiring  a  tender  of  that  part 
of  the  purchase  money  which  he  has  paid."^  In  some  of 
the  cases,  however,  it  is  said  that  the  question  whether  a 
vendor  who  rescinds  shall  return  the  purchase  money  paid 
depends  upon  the  equities  in  each  case,  a  return  being  re- 
quired where  it  would  be  inequitable  to  permit  a  rescission 
without  it."^  Generally,  payments  made  and  accepted  by 
Ivay  of  liquidated  damages  for  delay  in  the  performance  of 
a  contract  need  not  be  returned  in  a  suit  for  rescission  of 
the  contract  for  nonperformance."^  But  even  though  a 
land  contract  may  give  the  vendor  the  right  to  declare  a 
forfeiture,  his  right  extends  only  to  the  retention  of  pay- 
ments previously  made,  and  he  cannot  be  permitted  to  re- 
cover his  land  and  at  the  same  time  retain  the  benefit  of  a 
judgment  which  he  had  previously  recovered  for  the  un- 
paid part  of  the  purchase  money.""     But  where  the  vendor 


88  Cross  V.  Mayo,  167  Cal.  594,  140  Pac.  2S.3;  Franklin  v.  Walker, 
171  111.  405,  49  N.  E.  556 ;  McLeod  v.  Sharp,  5.3  111.  App.  406 ;  Grant 
V.  Munch,  54  Sllnn.  Ill,  55  N.  W.  902;  Battle  v.  Rochester  City 
Bank,  3  N.  Y.  88;  Whitmire  v.  i!oyd,  53  S.  C.  315,  31  S.  E.  306; 
Reddish  v.  Smith,  10  Wash,  ITS,  3S  Pac.  1003,  45  Am.  St  Rep.  781. 

ssReidt  V.  Smith,  75  Wash.  365,  131  Pac.  1057;  Frederick  v. 
Davis,  133  Iowa,  362,  110  N.  W.  611;  Higby  v.  Whittaker,  8  Ohio, 
198. 

6  0  Aylesworth  v.  Camp,  171  Mich.  164,  137  N.  W.  83. 

81  Dukes  V.  Baugh,  91  Ga.  33,  16  S.  E.  219. 

0  2  Lipscomb  v.  Fuqua,  103  Tex.  585,  131  S.  W.  1061;  Miller  v. 
Horn  (Tex.  Civ.  App.)  149  S.  W.  769;  Bush  v.  Merrill  (Tex.  Civ. 
App.)  156  S.  W.  606. 

9  3  Murray  v.  Bamhart,  117  La.  1023,  42  South.  489. 

9*  Warren  v.  Ward,  91  Minn.  254,  97  N.  W.  886. 
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elects  to  treat  the  contract  as  at  an  end  upon  the  vendee's 
default,  and  in  a  suit  against  him  for  specific  performance 
asks  no  affirmative  relief,  there  is  no  question  of  rescission 
requiring  the  restoration  of  the  status  quo.°° 

§  622.  Exception  as  to  Property  Entirely  Worthless. — 
The  rule  requiring  the  restoration  of  whatever  may  have 
been  received  under  a  contract,  to  be  made  by  the  party 
seeking  to  rescind  it,  does  not  apply  to  property  which  is 
absolutely  and  entirely  without  value,  so  that  it  would  be 
of  no  advantage  to  the  other  party  to  regain  the  possession 
of  it,  as,  in  this  case,  its  restoration  would  be  an  idle  formal- 
ity.^" This  is  the  case,  for  example,  where  the  property  in 
question  is  a  forged  promissory  note,  or  the  note  of  an  in- 
solvent maker  bearing  a  forged  indorsement,"^  or  the  note 
of  a  third  person  who  has  become  bankrupt,"^  or  a  note 
given  by  the  purchaser  of  property  for  the  price,  and  which 
remains  in  the  seller's  hands  overdue  and  dishonored,""  or  a 

8  5  Rexford  v.  Southern  Woodland  Co.  (D.  C.)  208  Fed.  295. 

o«  Avery  v.  Cullen,  15  Cal.  App.  413,  114  Pac.  1022;  Hancock  v. 
Tucker,  8  Fla.  435;  Harris  v.  Daly,  121  Ga.  511,  -19  S.  E.  609 ; 
Breshears  v.  Callender,  23  Idaho,  348,  131  Pac.  15;  Bishop  v.  Thomio- 
son,  196  111.  206,  63  N.  E.  684;  Wolf  v.  Dietzsch,  75  111.  205;  Gale 
Sulky  Harrow  Mfg.  Co.  v.  Moore,  46  Kan.  324,  26  Pac.  703 ;  Kent  v. 
Bornstein,  12  Allen  (Mass.)  342;  Perley  v.  Balch,  23  Pick.  (Mass.) 
283,  34  Am.  Dec.  56;  Sheldon  Axle  Co.  v.  Scofield,  85  Mich.  177, 
48  N.  W.  511;  American  Trust  &  Sav.  Bank  v.  Moore,  161  Mich.  436, 
126  N.  W.  716,  137  Am.  St  Eep.  518;  Bailey  v.  Oilman  Bank,  99 
Bio.  App.  571,  74  S.  "W.  874;  Reddington  v.  Henry,  48  N.  H.  273; 
Sanborn  v.  Osgood,  16  N.  H.  112;  Chapman  v.  JIcKay,  47  N.  Y.  670; 
Taft  V.  Wildman,  15  Ohio,  123;  Jones  v.  McGinn,  70  Or.  2.'!G,  140 
Pac.  994;  Johnson  v.  I'arshley,  59  Or.  447,  117  I'ac.  661;  Rumsey 
V.  Shaw,  25  Pa.  Super.  Ct.  386 ;  Hill  v.  Harriman,  95  Tenn.  300,  32 
S.  W.  202;  Bogle  v.  Hammons,  2  Heisk.  (Tenn.)  136;  First  Nat. 
Bank  v.  Mineral  Wells  &  L.  P.  St.  By.  Co.  (Tex.  Civ.  App.)  133  S. 
W.  1099;  Smith's  Adm'r  v.  Smith,  30  Vt.  1.39;  ,Wyss  v.  Grunert, 
108  Wis.  38,  83  N.  W.  1095;  Lawtou  v.  Howe,  14  Wis.  241.  And  see 
King  V.  Livingston  Mfg.  Co.  (Ala.)  68  South.  897;  Roth  v.  Baum, 
153  N.  Y.  Supp.  185;  Bolt  v.  State  Savings  Bank  (Tex.  Civ.  App.) 
179  S.  W.  1119. 

97  Cornelius  v.  Lincoln  Nat.  Bank,  15  Pa.  Super.  Ct.  82;  Smith  v. 
McNair,  19  Kan.  330,  27  Am.  Rep.  117;  Haase  v.  Mitchell,  58  Ind. 
213 ;    Brewster  v.  Burnett,  125  Mass.  68,  28  Am.  Rep.  203. 

9  8  Thorpe  v.  Packard,  73  N.  H.  235,  60  Atl.  432.  But  see  Crossen 
V.  Murphy,  31  Or.  114,  49  Pac.  858. 

8  9  Skinner  v.  Michigan  Hoop  Co.,  119  Mich.  467,  78  N.  W.  547,  75 
Am.  St.  Rep.  413. 
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cashier's  check  or  draft  issued  by  an  insolvent  bank,^""  or 
a  certificate  of  stock  which  is  entirely  without  value  for  any 
purpose/"'  or  a  patent  which  has  been  adjudged  void/"^  or 
a  quantity  of  fertilizer  which,  when  tested,  proves  to  be 
worthless,'"^  or  fodder  for  cattle  sold  upon  the  representa- 
tion that  it  would  fatten  stock,  but  which  is  in  fact  injurious 
to  them  and  worthless  for  the  intended  purpose,^"*  or  vege- 
tables sold  in  closed  boxes  or  barrels  and  found,  when  open- 
ed, to  be  in  a  decaying  condition,'"^  or  an  animal  warranted 
for  a  certain  purpose,  but  found  to  be  useless  for  any  pur- 
pose whatever."'' 

But  this  exception  to  the  general  rule  cannot  be  invoked 
unless  it  is  clear  that  the  property  in  question  is  entirely 
without  value.  It  is  not  sufficient,  for  instance,  to  show 
that  a  machine  is  unsalable  or  has  no  market  value,  for 
property  may  have  an  intrinsic  value  without  a  market  val- 
ue."'' And  even  if  the  article  in  question  (as,  for  instance,  a 
certificate  of  stock  in  a  corporation)  has  neither  a  market 
value  nor  an  intrinsic  value,  yet  it  must  be  returned  or  ten- 
dered back  to  the  original  holder  on  rescission  of  the  con- 
tract, if  it  is  capable  of  serving  any  purpose  of  advantage 
by  its  possession  or  control,  or  if  its  loss  would  be  a  dis- 
advantage to  him  in  any  way.'^"'  On  this  principle,  where 
a  corporation  seeks  to  cancel  a  certificate  of  stock  given  in 
exchange  for  bonds,  and  the  corporation  has  had  the  full 
benefit  of  the  bonds  in  the  payment  of  corporate  indebted- 
ness, it  must  return  the  bonds,  even  though  they  have  been 
declared  invalid  by  the  courts.""  So,  a  purchaser  of  prop- 
erty rescinding  the  sale  cannot  excuse  his  failure  to  return 

100  Dille  V.  White,  ir,2  Iowa,  r.27,  109  N.  W.  909,  10  L.  R.  A.  (N.  S.) 
510. 

101  People's  Building,  Loan  &  Savings  Ass'n  v.  Reynolds,  17  Ind. 
App.  4r,:',.  46  N.  E.  1008. 

102  First  Nat.  Bank  ^.  Peck,  8  Kan.  660. 

103  Pacific  Guano  Co.  v.  Mullen,  60  Ala.  rj9,'2. 

104  Swift  &  Co.  V.  Redhead,  147  Iowa,  94,  122  N.  W.  140;  Barber 
Medicine  Co.  v.  Bradley  (Okl.)  150  Pac.  127. 

100  Richards  v,  Burke,  7  La.  Ann.  242. 

los  Smith  V.  Jleans,  170  Mo.  App.  i.^iS,  155  S.  W.  454. 

107  Flint  V.  Newton  (Tex.  Civ.  App.)  136  S.  W.  820. 

108  Bassett  v.  Brown,  105  Mass.  551. 

100  I'erry  County  v.  Stebbins,  60  111.  App.  427. 
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or  tender  the  property  on  the  ground  that  it  is  worthless 
for  the  particular  purpose  for  which  he  bought  it,  if  it  has 
value  for  any  other  purpose. ^^"  And  in  general,  whatever 
may  be  valuable  to  the  party  against  whom  the  rescission 
is  demanded  must  be  restored  to  him,  though  it  may  be  of 
no  value  to  the  rescinding  party/^^  So,  where  machinery  is 
ineffective  and  worthless  in  its  condition  as  delivered  to  the 
purchaser  of  it,  this  may  give  him  cause  to  rescind  the  pur- 
chase; but  if  it  is  clearly  shown  that  it  could  be  repaired 
and  made  to  perform  good  work  by  the  expenditure  of  a 
small  sum  of  money,  it  cannot  be  said  to  be  entirely  worth- 
less, so  as  to  entitle  the  purchaser  to  keep  it  without  paying 
for  it.^^^  And  the  fact  that  the  purchaser  of  a  chattel,  after 
tendering  it  back,  exposed  it  for  sale  at  public  auction,  and 
that  no  person  would  bid  for  it,  is  not  conclusive  evidence 
that  it  was  of  no  value. ^^^ 

§  623.     Effect  of  Refusal  to  Accept  Return  of  Property. — 

When  one  having  ground  for  the  rescission  of  a  contract, 
and  demanding  it,  offers  to  return  to  the  other  party  the 
article  or  property  which  he  received  under  the  contract, 
and  is  met  by  an  unqualified  refusal  to  accept  such  return, 
this  will  obviate  the  necessity  of  a  manual  production  and 
proffer  of  the  property  in  question,  or  any  formal  tender  of 
it,  as  a  condition  to  the  right  to  maintain  an  action  for  re- 
scission.'^^*   Thus,  where  a  seller  clearly  declares  to  a  buyer 

110  Sinnamon  v.  Moore,  161  Mo.  App.  168,  142  S.  W.  494. 

111  Moyer  v.  Shoemaker,  5  Barb.  (N.  Y.)  319. 

112  Trlppe  V.  McLain,  87  Ga.  536,  13  S.  B.  528. 

113  Carter  v.  Walker,  2  Rich.  (S.  C.)  40. 

ii^Barnett  v.  Stanton,  2  Ala.  181;  Fuller  v.  CTienault,  157  Ala. 
46,  47  South.  197;  Tlbbs  v.  Tlmberlake,  4  Litt.  (Kj^)  12;  Ware  T. 
Berlin,  43  La.  Ann.  534,  9  South.  490;  Simon  v.  Burnett,  8  La.  Ann. 
84;  Nott  V.  Marehesseau,  4  La.  Ann.  344 ;  Fuentes  r.  Caballero,  1  La. 
Ann.  27;  Bowman  v.  Ware,  IS  La.  597;  Armstrong  v.  Mooney,  1  Rob. 
(La.)  167;  Hivert  v.  Lacaze,  3  Rob.  (La.)  357;  Milliken  v.  Skillings, 
89  Me.  180,  36  Atl.  77;  Fournier  v.  Clutton,  146  Mich.  298,  109  N.  w. 
425,  7  L.  R.  A.  (X.  S.)  179,  117  Am.  St.  Rep.  638,  10  Ann.  Cas.  392 ; 
Peterson  v.  Barbero,  180  Mo.  App.  365,  167  S.  W.  1180 ;  Brown  Mfg. 
Co.  V.  Gilpin,  120  Mo.  App.  130,  96  S.  W.  669;  Woods  v.  Thompson, 
114  Mo.  App.  38,  88  S.  W.  1126 ;  Crosby  v.  Wells,  73  N.  J.  Law,  790, 
67  Atl.  203;  J.  L.  Owens  Co.  v.  Doughty,  16  N.  D.  10,  110  N.  W.  78; 
Jones  V.  McGinn,  70  Or.  236,  140  Pac.  994;  Hagelstein  v.  Blaschke 
<Tex.  Civ.  App.)  149  S.  W.  718;    Barrett  v.  Tyler,  76  Vt.  108,  56  Atl. 
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his  intention  to  insist  on  the  sufficiency  of  a  machine  sold 
to  him,  and  refuses  to  accept  its  return  in  any  way,  the 
buyer  need  not,  pursuant  to  the  contract,  return  it  to  the 
place  where  it  was  received,  as  a  condition  precedent  to  his 
rig.t  to  rescind  for  breach  of  warranty. ^^'^  Such  a  refusal 
to  accept  a  return  of  the  property  may  be  made  out  from 
any  act  or  declaration  which  demonstrates  that  a  formal 
offer  to  return  it  would  be  fruitless/^"  And  where  a  seller 
of  goods  refuses  to  receive  them  back  except  for  sale  for 
the  purchaser's  account,  this  is  equivalent  to  an  absolute 
refusal  to  receive  them,  so  as  to  dispense  with  the  necessity 
of  showing  an  actual  return.'-"  Moreover,  any  insufficiency 
in  a  tender  of  rescission  and  return  will  be  waived  by  an 
absolute  refusal  of  the  other  party  to  entertain  the  proposal 
at  all.^'^*  So,  in  a  case  where  a  vendor  fraudulently  con- 
veyed other  and  less  valuable  land  than  that  which  he  had 
agreed  to  convey,  it  was  held  that  the  vendee  sufficiently 
offered  to  restore  the  land  by  telling  the  vendor  that  he  was 
"not  satisfied  with  the  swindle,"  and  that  he  wanted  a  re- 
turn of  the  consideration,  and  would  then  give  the  land 
back,  to  which  the  vendor  replied  by  a  negative. ^^^ 

A\'hen  an  offer  to  return  the  property  has  thus  been  made 
and  positively  refused,  supposing  a  sufficient  ground  for  re- 
scission to  exist,  the  title  to  the  property  remains  or  revests 
in  the  person  who  would  be  entitled  to  it  on  a  rescission 
offered  and  accepted,  and  he  may  reclaim  or  remove  it  at 
any  proper  time,""  and  the  holder  of  it  must  yield  it  up  on 
the  reasonable  demand  of  the  party  so  entitled,  and  his  re- 
fusal to  surrender  on  such  demand  will  destroy  the  effect 

.534;  Payne  v.  Hiram  Lindsey  Co.,  71  Wash.  29;!,  128  Pac.  678;  Pot- 
ter V.  Taggart,  54  Wis.  .39.!!.  11  N.  W.  (;7S. 

11=  .J.  I.  Case  Tlireshiiig  Machine  Co.  v.  Johnson,  140  Wis.  5.'54,  122 
N.  W.  io:;7. 

116  Lewis  V.  Jloi-gan.  14  La.  Ann.  401;  Southern  Loan  &  Trust 
Co.  V.  Gi>sendaner,  4  Ala.  Aiij).  r,-j:\.  .jS  South.  7.J7 ;  Schroeder  t. 
Hotel  Commei-caal  Co.,  84  AA'ash.  GSo,  147  Pac.  417. 

117  Ruben  v.  Lewis,  20  Misc.  Rep.  .jS:!,  46  X.  Y.  Supp.  420. 

lis  Swanke  v.  Herdemann,  138  Wis.  054,  120  N.  W.  414.  See  Stur- 
gis  V.  AMilsler,  145  Mo.  App.  lis.  130  S.  W.  111. 

110  Johnson  v.  Eurnside,  3  S.  L.  230,  52  N.  W.  1057. 
120  Campbell  v.  Keuuerly,  102  Ark.  51,  143  S.  W.  97. 
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of  his  previous  tender  of  it.^^^  The  person  with  the  prop- 
erty thus  left  in  his  possession,  on  the  other's  refusal  to 
receive  it,  in  fact  holds  it  in  the  character  of  a  bailee, ^^-  and 
he  must  use  all  reasonable  care  to  make  the  other  party's 
loss  as  light  as  possible,  and  must  not  willfully  allow  the 
property  to  deteriorate  or  be  destroyed,^^^  although  he  has 
the  right  to  do  any  acts  in  regard  to  the  property  reasonably 
necessary  to  protect  his  own  interests  and  at  the  same  time 
maintain  his  claim  to  rescind. ^^*  But  he  cannot  keep  the 
property  for  an  indefinite  time  thereafter  and  recover  from 
the  other  party  the  expense  of  so  keeping  it.^^^ 

§  624.  To  Whom  Restoration  or  Tender  Should  be 
Made. — The  restoration  or  tender  of  money  or  property  on 
the  rescission  of  a  contract  should  be  made  to  the  person 
legally  entitled  to  it  when  the  rescission  is  effected.  But  if 
a  sale  or  other  contract  was  made  through  an  agent,  a  tender 
or  ofifer  to  return  may  legally  be  made  to  such  agent,"^^'  and 
it  is  not  necessary  that  he  should  accept  the  ofifer  or  ac- 
quiesce in  the  rescission,  but  only  that  he  should  continue 
to  represent  his  principal  as  he  did  at  the  time  of  the  orig- 
inal transaction. ^^^  If  the  agent  who  made  the  sale  cannot 
be  found,  the  purchaser,  desiring  to  rescind,  may  make  his 
tender  or  offer  of  restoration  to  the  nearest  known  agent  of 
the  same  principal, ^"^  and  if  the  purchaser  does  not  know 
and  cannot  find  any  authorized  selling  agent  of  the  prin- 
cipal (the  latter  being  a  nonresident)  he  may  make  the  ten- 
der or  offer  to  the  first  agent  authorized  to  collect  the  pur- 

121  Bennett  v.  Fail,  26  Ala.  605. 

122  Comer  v.  Franklin,  169  Ala.  573,  53  South.  797. 

123  Empire  State  Bag  Co.  v.  McDermott,  89  App.  Div.  234,  85  N.  T. 
Supp.  787;    Sturgis  v.  Whisler,  145  JIo.  App.  148,  130  S.  W.  111. 

124  Jessop  V.  Ivory,  158  Pa.  71,  27  Atl.  840. 

12  5  Dawson  v.  Vlckery,  150  111.  398,  37  N.  E.  910. 

126  Parsons  Band-Cutter  &  Self-Feeder  Co.  v.  Mallinger,  122  Iowa, 
703,  98  N.  W.  580;  Rutter  v.  Dowagiac  Mfg.  Co.,  102  Minn.  367,  113 
N.  W.  910;  McCormick  HarvesUng  Mach.  Co.  v.  Knoll,  57  Neb.  790, 
78  N.  W.  394;  Couch  v.  O'Brien,  41  Okl.  76,  136  Pac.  1088;  Kohl  v. 
Bradley,  Clark  &  Co.,  130  Wis.  301,  110  N.  W.  265. 

127  Parsons  Band-Cutter  &  Self-Feeder  Co.  v.  Mallinger,  122  Iowa, 
703,  98  N.  W.  580. 

128  Paulson  V.  D.  M.  Osborne  &  Co.,  37  Minn.  19,  33  N.  W.  2. 
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chase  money.^^^  But  one  cannot  make  a  third  person  his 
antagonist's  agent  for  this  purpose,  as  was  ruled  in  a  case 
where  the  purchaser  of  land  attempted  to  rescind  the  sale, 
and,  his  vendor  being  absent,  tendered  a  deed  of  the  land  to 
two  persons  as  the  vendor's  agents,  each  of  whom  declined 
to  accept  it  on  the  ground  that  he  had  no  authority  to  do 
so.^'"  Where  a  sale  of  chattels  is  to  be  rescinded  at  the  in- 
stance of  the  seller,  a  tender  of  the  amount  received  as  pur- 
chase money  may  be  made  to  a  trustee  or  an  assignee  for 
creditors  having  the  goods  in  his  possession  and  control/^' 
And  in  the  case  of  land,  if  the  vendee  has  ground  for  rescis- 
sion after  the  vendor's  death,  he  must  generally  make  his 
offer  to  surrender  the  land  to  those  on  whom  the  descent 
is  cast,  and  not  to  the  administrator  of  the  vendor ;  but  if 
the  heirs  are  minors  without  guardians,  or  if  their  residence 
is  unknown,  so  that  notice  by  mail  is  impossible,  the  vendee 
should  retain  possession  and  protect  the  estate  until  he  can 
apply  to  a  court  of  equity  for  a  receiver  to  take  charge  of  the 
property  for  the  heirs/^^  If  the  purchaser  of  land  is  de- 
ceived by  false  representations  as  to  the  state  of  the  title, 
he  may  obtain  the  cancellation  of  his  note  and  mortgage 
given  to  his  vendor  on  tendering  the  land  to  the  real  owner, 
who  has  set  up  a  claim  to  it.'^^^  But  on  a  bill  to  cancel  a 
deed,  it  is  not  necessary  for  the  plaintiff  to  restore  to  a  pur- 
chaser from  the  original  grantee  the  consideration  paid  by 
such  purchaser  to  his  grantor.^^*  Beneficiaries  named  in  a 
life  insurance  policy  have  no  interest  whatever  in  the  sums 
paid  as  premiums  by  the  insured,  and  all  right  to  such  mon- 
ey, on  the  rescission  of  the  contract  by  the  parties,  is  vested 
in  the  insured,  to  the  exclusion  of  the  beneficiaries/^^ 

129  Gale  Sulky  Harrow  Mfg.  Co.  v.  Stark,  45  Kan.  606,  26  Pac.  8, 
23  Am.  St.  Rep.  739. 

130  Robards  v.  Blarley,  80  Ind.  185. 

1-1  Bliss  V.  Cottle,  ^^■2  Barb.  (N.  Y.)  322;  Blalock  v.  Josepli  Bowl- 
ing Co.  (Tex.  Civ.  App.)  44  S.  W.  30.3. 

-■"^  Cornell  v.  McClain's  Heirs,  3  Ohio  Dec.  1S7. 

13  3  Mills  V.  Morris,  156  Wis.  38,  14.5  N.  W.  369. 

134  Dewey  v.  AlK'ire,  37  Neb.  G,  .05  N.  W.  27(1,  40  Am.  St.  Rep.  468. 

13  5  Slocum  V.  Northwestern  Nat.  Life  Ins.  Co.,  1.35  Wis.  288,  115  N. 
W.  796,  14  L.  R.  A.  (N.  S.)  1110,  128  Am.  St.  Rep.  1028. 
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§  625.  Time  to  Make  or  Offer  Restoration. — Where  a 
party  demands  the  rescission  of  a  contract  on  what  he  al- 
leges to  be  good  and  sufficient  grounds,  and  the  other  party 
refuses  to  accede,  the  former  often  has  his  choice  among 
several  methods  of  making  his  alleged  rescission  effective. 
On  the  one  hand,  he  may  proceed  upon  the  theory  that  the 
rescission  is  an  accomplished  fact,  he  having  taken  all  the 
steps  necessary  to  that  end,  and  thereupon  he  may  either 
bring  an  action  to  recover  back  what  he  has  parted  with 
under  the  contract,  or  he  may  resist  an  action  brought 
against  him  on  the  contract.  On  the  other  hand,  he  may 
choose,  or  he  may  find  it  necessary  (as,  for  instance,  where 
he  seeks  the  cancellation  of  a  written  instrument)  to  bring 
an  action  for  the  direct  and  specific  purpose  of  obtaining  a 
rescission  by  decree  of  court.  If  he  takes  the  latter  course, 
it  is  not  a  condition  precedent  to  his  right  to  maintain  the 
action  that  he  should  have  offered  a  restoration  of  what  he 
may  have  received  under  the  contract,  before  suit  brought, 
but  it  is  sufficient  if  he  offers  in  his  complaint  or  bill  to 
make  such  restoration  or  otherwise  to  put  the  defendant  in 
statu  quo.  For  as  such  a  suit  is  necessarily  an  equitable 
proceeding,  the  court  has  power  to  adjust  the  equities  of 
the  parties  and  to  impose  such  terms  on  the  complainant  as 
may  be  equitable. ^^"    In  other  words,  an  offer  to  return  the 


188  In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480,  97  C.  C.  A. 
486;  Gamblin  v.  Dickson,  18  Idaho,  734,  112  Pac.  213;  Carroll  v. 
Barry  Bros.  Transp.  Co.,  118  111.  App.  230 ;  Cree  v.  Slierfy,  138  Ind. 
354,  37  N.  E.  787;  Thayer  v.  Knote,  59  Kan.  181,  52  Pac.  433;  Shields 
V.  Lewis,  20  Ky.  Law  Rep.  1601,  49  S.  W.  803 ;  Thomas  v.  Beals,  154 
Mass.  51,  27  N.  E.  1004;  Hopkins  v.  Snedaker,  71  111.  449;  Shuee  v. 
Shuee,  100  Ind.  477;  Kiefer  v.  Rogers,  19  Minn.  32  (Gil.  14);  Whelan 
V.  Reilly,  61  Mo.  565;  Haydon  v.  St.  Louis  &  S.  F.  R.  Co.,  117  Mo. 
App.  76,  93  S.  W.  833;  Maloy  v.  Berkin,  11  Mont.  138,  27  Pac.  442; 
Wood  V.  Garland,  58  N.  H.  154;  AUerton  v.  Allerton,  50  N.  Y.  670; 
Vail  V.  Reynolds,  118  N.  Y.  302,  23  N.  E.  301 ;  Hathorne  v.  Hodges, 
28  N.  Y.  486;  Callanan  v.  Keesevllle,  Ausable  Chasm  &  L.  C.  R.  Co., 
199  N.  Y.  268,  92  N.  E.  747 ;  MoGo'.van  v.  Blake,  134  App.  Div.  165, 
118  N.  Y.  Supp.  905;  Blincho  v.  Bankers'  Life  Ins.  Co.,  124  App.  Div. 
578,  109  N.  Y.  Supp.  179;  Chisholm  v.  Eisenhuth,  69  Ai^.  Div.  134, 
74  N.  Y.  Supp.  496;  Littlejohn  v.  Leffingwell,  40  App.  Div.  13,  57 
N.  Y.  Supp.  839;  Delano  v.  Rice,  23  App.  Div.  327,  48  N.  Y.  Supp. 
295;  Halpin  v.  Mutual  Brewing  Co.,  20  App.  Div.  583,  47  N.  Y. 
Supp.  412;  Smith  v.  Hewlett,  21  Misc.  Rep.  386,  47  N.  Y.  Supp.  1002; 
Black  Rksc. — 91 
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consideration  of  a  contract  or  instrument  sought  to  be  va- 
cated for  fraud  or  other  such  cause  is  not  a  condition  preced- 
ent to  the  institution  of  a  suit  for  that  direct  purpose,  but  is 
a  condition  upon  the  granting  of  the  relief  demanded/^'' 
"As  a  matter  of  course,  in  granting  such  relief,  the  court 
requires  equity  at  the  hands  of  the  complaining  party  as 
well  as  from  the  party  guilty  of  fraud,  that  is,  the  restora- 
tion of  everything  of  value  received  in  the  transaction.  The 
precise  point  has  been  under  consideration  in  numerous 
well-considered  cases  of  this  nature,  and  it  has  been  held 
that  a  court  of  equity  will  proceed  with  the  action  for  can- 
cellation without  requiring,  as  a  condition  precedent  to  com- 
mencing the  action,  that  the  complaining  party  shall  have 
tendered  back  what  he  had  received,  that  an  offer  in  his 
complaint  to  restore  the  same  is  sufficient,  and  if  a  case  is 
made  out  which  moves  the  court  to  grant  relief,  it  carries 
into  effect  the  maxim  that  he  who  seeks  equity  shall  do 
equity."  ^^^  While  this  rule  is  almost  universally  accepted, 
it  must  be  said  that  there  are  a  few  states,  notably  Cali- 
fornia and  Louisiana,  in  which  its  recognition  is  not  very 
easy  to  discern  from  the  somewhat  wavering  course  of  their 
decisions,  though  the  general  tendency  of  the  later  rulings 
is  in  accord  with  the  doctrine  elsewhere  prevailing. ^'^  But 
while  a  previous  offer  of  restoration  is  not  a  condition 
precedent  to  the  bringing  of  such  a  suit,  the  want  of  it  may 
properly  cause  the  costs  of  the  action  to  be  charged  against 

Garza  v.  Scott,  5  Tex.  Civ.  App.  liso,  24  S.  W.  S9;  Tompkins  v. 
Johnson  (Tex.  (Jiv.  App.)  86  S.  W.  Or,:!;  O'Dell  v.  Bumham,  61  Wis. 
562,  21  N.  W.  635;  Ludington  v.  I'alton,  111  ^Yis.  20.S,  86  N.  W.  571: 
Hall  T.  Bank  of  Baldwin,  li;5  Wis.  :',():!,  127  N.  W.  969. 

13  7  Joslyn  V.  Empire  State  Degree  of  Honor,  ll.j  App.  Div.  14,  129 
N.  T.  Snpp.  nc:;, 

138  Malo.v  V.  Berkin,  11  Mont.  i;!.s,  27  Pac.  442. 

138  See  Coghill  v.  Boring,  15  Cal.  213;  Herman  v.  Haffenegger, 
54  Cal.  161;  Ilnmmond  v.  Wallace,  85  Cal.  522,  24  Pac.  837,  20  Am. 
St.  Rep.  2:!9:  Kelley  v.  Owens,  120  Cal.  502,  47  Pac.  360,  52  Pac.  797; 
Hill  V.  Den,  121  Cal.  42,  53  Pac.  642;  California  Farm  &  Fmit  Co.  y. 
Schiappa-Pietra,  151  Cal.  7;:!2,  91  Pac.  5!i:i;  McDonald  v.  Pacific 
Debenture  Co.,  146  Cal.  667,  80  Pac.  1090;  Smiley  v.  Watson,  2:^ 
Cal.  App.  409,  i:;s  Pac.  367;  State  v.  Plackley,  124  La.  854,  50  South. 
772;  Ware  v.  Berlin,  43  La.  Ann.  534,  9  South.  490;  Savoie  v. 
Meyers,  40  La.  Ann.  677,  4  South.  882;  Barrett  v.  Bullard,  19  La. 
281 ;   Lewis  v.  IMorgan,  14  La.  Ann.  401. 
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the  complainant,  for  it  may  well  be  that  if  such  a  tender 
had  been  made,  it  would  have  been  accepted,  and  so  the  ne- 
cessity of  bringing  suit  might  have  been  obviated.'-*"  But 
if  it  is  clearly  shown  that  the  defendant  would  have  refused 
a  tender  if  it  had  been  made,  the  want  of  it  will  not  prevent 
the  complainant  from  getting  his  costs. ^*^  On  the  same 
principle,  a  defrauded  purchaser  of  land  may  retain  it  as  a 
sort  of  trust  fund  to  reimburse  himself  for  the  money  he  has 
paid,  and  the  effect  of  his  retaining  the  possession  until  the 
entry  of  a  decree  for  rescission  will  only  be  to  charge  him 
with  interest  on  the  purchase  money,  if  the  possession  is  of 
any  value. ^*^ 

But  if  the  action  is  at  law, — that  is,  if  the  rescinding  party 
brings  an  action  at  law  to  recover  back  his  money  or  prop- 
erty on  the  theory  that  the  rescission  of  the  contract  has 
already  been  effected  by  his  act  and  demand,  or  if,  on  the 
same  ground,  he  defends  an  action  at  law  brought  against 
him  on  the  contract, — then  his  previous  tender  of  restora- 
tion of  whatever  he  received  under  the  contract  is  a  condi- 
tion precedent  to  the  institution  of  his  suit  or  the  availabil- 
ity of  such  defense. ^■'^  This  is  both  because  a  court  of  law 
has  no  power  to  adjust  the  equities  between  the  parties  and 
require  such  restoration  from  the  plaintiff  as  a  condition  tO' 
granting  him  relief,  and  because  a  rescission  of  a  contract  by 
the  act  of  the  parties  cannot  be  treated  as  an  accomplished 
fact  until  there  has  been  such  restoration  or  at  least  an 
offer  of  it.  On  this  point  it  has  been  said :  "Where  a  party 
defrauded  is  so  situated  in  respect  to  the  subject-matter 
that  he  can  return  to  the  guilty  party  that  which  the  latter 
parted  with  in  the  transaction,  and  nothing  more  is  neces- 
sary to  effect  a  rescission,  in  such  case  the  rule  seems  to  be 
that  the  complaining  party  must  first  restore,  or  offer  to  re- 

iioMcLeod  V.  McLeod,  137  Ala.  267,  34  South.  22S;  Mecartney  v. 
Morse,  137  111.  481,  24  N.  E.  576,  26  N.  E.  376;  Gage  v.  Arndt,  121 
111.  491,  13  N.  E.  138;   Corning  Town  Co.  v.  Davis,  44  Iowa,  622. 

1*1  Hansen  v.  Allen,  117  Wis.  61,  03  X.  W.  8Ce. 

142  Cullum  V.  Brancb  Bank,  4  Ala.  21,  37  Am.  Dec.  725. 

1*3  Royal  V.  Goss,  154  Ala.  117,  45  Soutli.  231 ;  Owen  v.  Button,. 
210  Mass.  219,  96  N.  E.  333;  Sears  v.  Ames,  117  Mass.  413;  Mat- 
teawan  Co.  v.  Bentley,  13  Barb.  (N.  Y.)  641;  Ludington  v.  Patton, 
111  Wis.  208,  86  N.  W.  571. 
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Store,  what  he  received,  before  he  can  maintain  his  suit  or  de- 
fense ;  as,  where  a  party  has  been  induced  through  fraudulent 
representations  to  buy  chattels,  he  may  rescind  the  contract 
by  a  return  or  a  tender  back  of  such  chattels,  and  resist  pay- 
ment therefor  on  the  ground  of  fraud  in  the  inducement  to 
purchase,  or  recover  back  money  or  other  valuable  things 
given  in  payment ;  but  it  must  appear  that  within  a  rea- 
sonable time  after  discovery  of  the  fraud  restoration  or  offer 
thereof  was  made."  ^^*  By  an  application  of  the  same  rule 
it  is  held  that  a  seller  of  goods,  who  was  induced  to  part 
with  his  property  by  means  of  fraud  or  false  representations, 
may  repudiate  the  contract  and  bring  replevin  or  other  sim- 
ilar action  for  the  goods,  but  in  order  to  do  so  he  must  first 
tender  a  return  of  what  he  received  from  the  buyer,^*^  al- 
though it  has  been  held  in  several  cases  that,  if  no  purchase 
money  was  paid,  but  notes  were  given  for  the  price,  it  is 
not  necessary  to  tender  back  the  notes  before  bringing  such 
an  action,  but  it  is  sufficient  if  the  seller  holds  the  notes 
when  he  attempts  to  rescind,  and  produces  them  in  court 
at  the  trial  of  the  action,  for  redelivery  or  cancellation.^*" 
And  it  is  to  be  observed  that  the  distinction  between  an  ac- 
tion at  law  on  the  rescission  of  a  contract  and  a  suit  in 
equity  for  a  rescission  exists,  not  in  the  substantive  prin- 
ciples underlying  either  form  of  action,  but  in  the  difference 
in  the  application  of  the  rule  requiring  a  restoration  of  the 
status  quo  by  the  party  electing  to  rescind.^*'  Finally,  if  a 
restoration  of  money  or  property  received  under  a  con- 
tract is  to  precede  the  institution  of  a  suit  or  action  upon 
or  concerning  it,  the  offer  to  restore  must  be  made  within 
a  reasonable  time  after  the  discovery  of  the  fraud  or  other 


14*  Maloy  V.  Berkin,  11  Mont.  138,  27  Pac.  442. 

"5  Smith  V.  i;,van,  191  N.  Y.  4."i2,  84  N.  E.  402,  19  L.  R.  A.  (N.  S.) 
4C1,  12:>  Am.  SI.  Kcp.  009,  14  Ann.  C'as.  505.  See  Symns  v.  Benner, 
31  Neb.  593,  48  N.  W.  472. 

148  Ryan  v.  Brant,  42  111.  78;  Cowen  y.  Bloomberg,  66  N.  J.  Law, 
.'!S5,  49  Atl.  451;  Green  v.  Smith,  2!^  Ilun  (N.  Y.)  100;  Kellls  v.  Brad- 
ley, 3  N.  Y.  Sillier.  Ct.  560;  Wilmot  v.  Lyon,  11  Ohio  Cir.  Ct.  R.  2:js ; 
Scbo  field  V.  Shiffer,  156  Pa.  65,  27  Atl.  69;  Sloane  v.  Shiffler,  156 
Pa.  59,  27  Atl.  67. 

14'  Ale-Naught  V.  ESquitable  Ldfe  Assur.  S'oc,  136  App.  Div.  774, 
121  N.  Y.  Supp.  447. 
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ground  for  rescission/"'  as,  if  an  unreasoliable  delay  inter- 
venes, the  party  may  be  held  to  have  elected  to  affirm  the 
contract  rather  than  to  repudiate  it,^*'  although,  if  an  offer 
to  restore  the  money  or  property  is  made  within  a  reason- 
able time,  and  is  rejected,  it  is  immaterial  that  the  actual 
return  is  delayed  for  some  time  thereafter.^"" 

§  626.     Mode,    Sufficiency,    and   Extent   of   Restoration. 

For  the  purpose  of  a  suit  in  equity  to  rescind  a  contract, 
a  tender  by  the  complainant  of  what  he  has  received  under 
the  contract  need  not  be  a  good  technical  tender,  such  as 
would  be  recognized  in  a  court  of  law.^^^  But  where  pos- 
session of  a  chattel  has  passed  to  the  rescinding  party,  there 
must  be  something  more  than  a  mere  proposal  or  offer  to 
return  it,  the  chattel  not  being  present."^  And  it  is  not 
a  sufficient  restoration  of  the  status  quo  to  effect  a  valid 
rescission  for  the  party  to  say  merely  that  he  "will  not  be 
bound  by  the  contract,"  ^^^  or  that  he  is  "sorry  to  return" 
the  article  delivered  to  him  "as  it  is  bogus,"  ^"'*  or  that  he 
"wishes  to  give  up"  the  article  "on  account  of  unsound- 
ness." ^°°  So,  where  an  actual  tender  of  the  goods  receiv- 
ed under  a  contract  of  sale  is  feasible,  an  offer  by  letter  to 
return  them  is  not  a  sufficient  tender,^""  particularly  where 

iisBarnett  v.  Stanton,  2  Ala.  105;  Glfford  v.  CarvUl,  29  Cal. 
589;  Aultman  &  Taylor  Co.  v.  Mead,  109  Ky.  5S3,  60  S.  W.  294; 
J.  I.  Case  Tliresliing  MacMne  Co.  v.  Lyons,  24  Ky.  Law  Rep.  1862, 
72  S.  W.  356 ;  Gant  v.  Shelton,  3  B.  Mon.  (Ky.)  420 ;  Tibbs  v.  Tim- 
berlake,  4  Litt.  (Ky.)  12 ;  Luger  Furniture  Co.  v.  Street,  6  Okl.  312, 
50  Pac.  125 ;  Rosson  v.  Hancock,  3  Sneed  (Tenn.)  434 ;  Weed  v.  Page, 
7  Wis.  503. 

149  Supra,  §§  536-547. 

150  Matthews  v.  Fuller,  8  111.  App.  529.  And  see  Willard  v.  Tatum, 
3  Cal.  Unrep.  Cas.  730,  31  Pac.  912. 

151  Tarkington  v.  Purvis,  128  Ind.  182,  25  N.  E.  879,  9  L.  R.  A. 
607 ;  Leon  v.  Goldsmith,  69  111.  App.  22 ;  I.  L.  Corse  &  Co.  v.  Min- 
nesota Grain  Co.,  94  Minn.  331,  102  N.  W.  728. 

152  Carter  v.  Walker,  2  Rich.  (S.  C.)  40;  J.  A.  Coates  &  Sons  v. 
Early,  46  S.  C.  220,  24  S.  E.  305.  See  Zimmele  v.  American  Plaster 
Board  Co.,  67  Hun,  648,  21  N.  Y.  Supp.  846. 

i53caapp  V.  Gilt  Edge  Consol.  Mines  Co.,  33  S.  D.  123,  144  N.  W. 
721. 

154  Bloomingdale  v.  Southern  Nat  Bank,  63  App.  Div.  72,  71  N.  Y. 
Supp.  306. 

155  Wilson  V.  Ferguson,  Cheves  (S.  C.)  190. 

166  Sturges  &  Burn  Mfg.  Co.  v.  Great  Western  Smelting  &  Refining 
Co.,  156  111.  App.  474. 
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it  is  not  shown  that  the  letter  was  ever  received. '^^''  But 
an  unequivocal  offer  to  return  the  property  may  be  suffi- 
cient where  a  manual  tender  of  it  is  physically  impossi- 
ble/^* or  where  the  parties  have  contracted  by  correspond- 
ence at  a  distance/^"  or  where  a  statute  provides  that  an 
offer  in  writing  to  deliver  a  written  instrument  is,  if  not  ac- 
cepted, equivalent  to  the  actual  production  and  tender  of 
the  instrument.^""  But  the  rescinding  party  must  keep  his 
tender  good  and  show  that  he  is  able  to  deliver  the  prop- 
erty,"'^ which  is  sufficiently  done  in  the  case  of  an  article 
of  small  bulk  and  high  value,  such  as  jewelry,  by  an  offer 
to  return  it  followed  by  its  production  and  tender  in 
court. '^'^^  If,  hojvever,  one  who  has  ordered  goods  inspects 
them  on  arrival,  finds  them  unsatisfactory,  refuses  to  accept 
them,  and  does  not  use  any  part  of  them,  it  is  sufficient  for 
him  to  notify  the  seller  promptly  of  his  refusal  to  accept, 
without  a  manual  return  of  the  property.^''*  Further,  a 
tender  or  offer  to  return  the  property  must  be  unconditional 
in  order  to  be  effective. '^"^  It  is  true  that  the  rescinding 
party,  on  offering  to  restore  what  he  has  received  under  the 
contract,  may  couple  his  offer  with  a  demand  for  the  res- 
toration to  him  of  what  he  has  parted  with.^'^''  But  if  he 
conditions  his  offer  of  restoration  upon  the  repayment  to 
him  of  anything  to  which  he  is  not  strictly  entitled  upon 
the  rescission  of  the  contract,  it  is  not  a  good  tender. ^'''' 

It  is  also  necessary  for  the  rescinding  party  to  return 
all  that  he  has  received  under  the  contract.  As  a  rule,  there 
can  be  no  partial  rescission,  but  the  contract  must  be  re- 

16  r  Jolin  N.  Sims  &  Sons  v.  Bolton,  138  Ga.  73,  74  S.  E.  770. 

15  8  Palmes  v.  Kendlg,  15  La.  Ann.  2Gt. 

i5!>Kauffman  Milling  Co.  v.  Stuckey,  37  S.  C.  7,  16  S.  E.  102. 
160  Herberger  v.  Husman,  90  Cal.  583,  27  Pac.  428. 
181  Kimble  v.  Gillard,  177  Mich.  250,  143  N.  W.  79. 

162  Lyon  V.  Lindblad,  145  Mich.  588,  108  N.  W.  969. 

163  Rheinstrom  v.  Steiner,  69  Ohio  St.  452,  69  N.  E.  745,  100  Am. 
St.  Rep.  699 ;    Alden  v.  Hart,  161  Mass.  576,  37  N.  E.  742. 

10*  Cliurchill  v.  Price,  44  Wis.  540;  Hall  v.  Bank  of  Baldwin,  143 
Wis.  303,  127  N.  W.  969. 

16  6  Mitchell  V.  Moore,  24  Iowa,  394;  Yeiser  v.  Portsmouth  Sav. 
Banli;,  75  Neb.  690,  106  N.  W.  784. 

16  0  Tichnor  Bros.  t.  Barley,  72  Misc.  Rep.  638,  132  N.  Y.  Supp.  243 ; 
Allen  V.  Adams,  102  Iowa,  300,  143  N.  W.  1092 ;  Stafford  v.  Pooler, 
67  Barb.  (N.  Y.)  143. 
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pudiated  as  a  whole  and  everything  of  value  received  must 
be  restored/"^  except,  perhaps,  in  cases  where  a  succession 
of  purchases  of  property  of  the  same  kind  from  the  same 
vendor  may  be  treated  by  the  purchaser  as  so  many  sep- 
arate sales. ^^*  Thus,  for  instance,  a  vendor  of  land  rescind- 
ing the  sale  for  fraud  must  return  the  full  consideration  re- 
ceived by  him,  and  cannot  deduct  the  amount  of  a  commis- 
sion paid  to  his  agent  for  negotiating  the  sale.^*°  So,  the 
purchaser  of  a  business,  on  rescinding  the  sale,  if  he  de- 
mands the  return  of  all  that  he  paid  for  it,  must  account  for 
such  profits  as  he  may  have  made  out  of  the  business  while 
in  his  hands. ^^°  And  one  contracting  for  a  reproduction  of 
a  picture  cannot  rescind  by  returning  the  plates  as  unsatis- 
factory, if  he  keeps  the  proofs  and  drawings  and  uses  them 
to  make  another  set  of  plates. ^'^  So,  one  surrendering  a 
note  on  the  rescission  of  a  contract  must  surrender  also  any 
collaterals  given  to  secure  its  payment. ^'^  And  where  the 
consideration  of  a  deed  sought  to  be  set  aside  on  the  ground 
of  fraud  was  the  cancellation  by  the  grantee  of  a  mortgage 
on  the  premises,  the  plaintiff,  in  order  to  maintain  the  ac- 
tion, must  offer  to  reinstate  the  mortgage. '■^•'  But  where 
the  property  received  and  which  is  to  be  restored  is  land, 
a  tender  of  a  sufficient  deed  of  reconveyance  is  ordinarily 
sufficient,  though  there  may  be  some  minor  items  of  rent 
and  interest,  as  to  which  there  is  no  tender  of  cash,  if  they 
can  be  adjusted  on  final  decree.^'*  But  it  is  also  a  rule 
that  the  rescinding  party  is  only  required  to  restore  what  he 
has  received,  and  to  undo,  so  far  as  he  can,  what  has  been 


167  Telford  v.  Albro,  60  111.  App.  359;  Van  Vechten  v.  Smith,  59 
Iowa,  173,  13  N.  W.  9-t ;  Jewell  v.  Mclntyre,  172  N.  Y.  638,  65  N.  E. 
1118;  Voorhees  v.  Earl,  2  Hill  (N.  Y.)  288,  38  Am.  Dec.  5S8.  See 
Spirit  Valley  Lumber  Co.  v.  A.  H.  Averill  Machinery  Co.,  49  Wash. 
46,  94  Pac.  650. 

168  Friend  Bros.  Clothing  Co.  v.  Hulbert,  98  Wis.  1.83,  73  N.  W.  784. 

169  Wood  V.  Nichols,  6  Wash.  96,  .32  Pac.  1055,  35  Pac.  140. 
17  0  Brooks  V.  Gates,  8  111.  App.  428. 

171  Central  Bureau  of  Engraving  v.  J.  W.  Pratt  Co.,  60  Misc.  Rep. 
120,  111  N.  Y.  Supp.  561. 

17  2  Bloomingdale  v.  Southern  Nat.  Bank,  63  App.  Div.  72,  71  N.  Y. 
Supp.  306. 

173  Jeffers  v.  Forbes,  28  Kan.  174. 

174  Daiker  v.  Strelinger,  28  App.  Div.  220,  50  N.  Y.  Supp.  1074. 


§    626  RESCISSION   OF  CONTRACTS  1448 

done  in  the  execution  of  the  contract,  and  he  will  not  be  re- 
quired to  restore  anything  not  received  by  him  as  a  con- 
sideration for  the  contract.^^^  Thus,  where  a  contract  is 
rescinded,  and  an  action  brought  to  recover  back  the  money 
or  thing  paid,  if  the  plaintiff  has  complied  with  all  the  con- 
ditions of  the  contract  on  his  part,  up  to  the  time  of  his 
election  to  rescind,  a  tender  or  offer  of  the  money  which 
would  have  been  due  on  the  completion  of  the  contract  is 
not  essential.^'" 

It  is  also  to  be  observed  that,  where  a  party  seeks  to  re- 
scind a  contract  on  the  ground  of  fraud,  and  acts  promptly 
in  restoring  what  he  has  received,  it  is  no  defense  that  the 
wi"ongdoer  has  by  his  own  act  made  a  full  restoration  im- 
possible on  his  part  or  has  entered  into  obligations  to  oth- 
ers.'^'"^  And  generally,  the  doctrine  of  restoration  has  no 
application  in  cases  where  that  which  was  received  has  no 
physical  existence  or  no  value,  or  where  the  rescinding  par- 
ty has  an  equity  to  retain  it.  Thus,  for  instance,  the  pur- 
chaser of  a  right  to  sell  a  patented  article,  which  right  was 
given  by  parol,  and  who  seeks  to  undo  the  contract,  suf- 
ficientl}'  shows  an  offer  to  return  the  thing  sold  by  merely 
alleging  that  he  offered  to  rescind  the  contract  of  sale.'^'* 
And  where  mutual  releases  were  given  by  plaintiff  and  de- 
fendant after  a  settlement  of  alleged  peculations  by  the 
former  while  employed  as  the  latter's  bookkeeper,  plaintiff 
need  not  tender  the  release  received  by  him  before  beginning 
suit  for  the  recovery  of  notes  surrendered  by  him  to  defend- 
ant as  part  of  such  settlement,  as  such  release  is  not  property 
in  the  hands  of  the  plaintiff. ■^^''  So,  where  one  of  three  part- 
ners induces  another,  by  false  representations,  to  buy  his 
interest,  the  latter,  on  discovering  the  fraud,  may  disaffirm 
the  contract  on  giving  notice  to  his  vendor,  and  is  not  bound 

"6  Crevcling  v.  Banta,  138  Iowa,  47,  115  N.  W.  598;  Colson  t. 
Smith,  9  Ind.  .8;  Hargacline-McKittrick  Dry  Goods  Co.  v.  Swofford 
Bros.  Dry  Goods  Co.,  65  Kan.  572,  70  Pac.  582 ;  Preston  v.  Reeve,  65 
N.  H.  6,  17  Atl.  1057 ;    Taylor  v.  Fulks  (Ky.)  29  S.  W.  319. 

17  6  Grossgrove  v.  Himmelrlcli,  54  Pa.  203. 

"'Hammond  v.  Pennock,  61  N.  Y.  145;  O'Shea  v.  Vaughn,  201 
Mass.  412,  87  N.  E.  616. 

178  Rice  V.  Gilbreath,  119  Ala.  424,  24  South.  421. 

17  9  Morse  v.  Woodworth,  155  Mass.  2.33,  27  N.  E.  1010,  29  N.  E.  525. 
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to  give  up  the  possession  or  tender  back  the  property;  for 
the  parties  are  thereby  replaced  in  their  former  situation, 
and  the  vendor  has  no  rights  against  the  vendee  or  the 
firm  except  for  his  share  of  the  profits.^'"  Again,  where 
an  owner  of  land  contracted  to  sell  the  rock  thereon,  with 
the  right  in  the  purchaser  to  erect  a  crusher  and  use  the 
surface  so  long  as  the  crusher  was  operated,  and  he  re- 
ceived the  compensation  agreed  on,  but  was  tricked  by  the 
purchaser  into  executing  a  deed  in  fee,  it  was  held  that  the 
owner,  seeking  a  cancellation,  was  not  required  to  return 
the  consideration,  as  the  court  could  by  its  judgment  protect 
the  rights  of  the  purchaser.^*^ 

It  is  further  essential  that  property  which  was  the  sub- 
ject-matter of  a  contract,  and  is  restored  on  its  rescission, 
should  be  returned  in  substantially  as  good  condition  as 
when  received,  subject  only  to  necessary  deterioration  from 
lapse  of  time  or  from  legitimate  use  in  experimentation  or 
testing  it.^*^  If  a  portion  of  .the  property  was  put  into 
actual  use,  and  its  defective  quality  could  not  be  discovered 
without  the  test  of  such  use,  this  will  not  prevent  a  rescis- 
sion, but  the  defective  portion  must  be  returned  along  with 
the  rest.^*'  The  same  principle  applies  to  other  property 
than  chattels.  Thus,  the  lien  upon  land  of  a  judgment 
against  the  vendee  must  be  removed  before  a  rescission 
of  the  sale  can  be  had/**  But  where  the  subject  of  pur- 
chase was  an  interest  in  a  business,  and  it  is  afterwards  in- 
corporated, and  shares  of  stock  in  the  corporation  issued  to 
the  purchaser  in  lieu  thereof,  and  he  then  rescinds  the  pur- 
chase, it  is  a  sufficient  restoration  if  he  tenders  the  stock 
which  he  received,^^^  and  so  also  where  the  subject  of  pur- 


180  Slaughter  v.  Huling,  4  Dana  (Ky.)  424. 

181  Cearley  v.  May  (Tex.)  167  S.  W.  725. 

18  2  Mather  v.  Barnes  (C.  O.)  146  Fed.  1000;  Hanger  v.  Evins,  38 
Ark.  334;  Smith  v.  Brlttenham,  98  111.  188;  GatUng  v.  Newell,  9 
Ind.  572 ;    Concord  Bank  t.  Gregg,  14  N.  H.  331. 

issBoeker  v.  Crescent  Belting  &  Packing  Co.,  101  Mo.  App.  429, 
74  S.  W.  385. 

184  Gehr  v.  Hagerman,  26  111.  438.  And  see  Stevenson  v.  Polk,  71 
Iowa,  278,  32  N.  W.  340. 

18  5  Schultz  V.  O'Rourke,  18  Mont.  418,  45  Pac.  634;  O'Rourke  v. 
Schultz,  23  Mont.  285,  58  Pac.  712. 
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chase  was  stock  in  a  corporation  which  is  afterwards  ex- 
changed for  a  corresponding  amount  of  stock  in  a  consoli- 
dated corporation.^'" 

The  tender  or  return  of  personal  property  must  be  made 
to  the  party  entitled  to  it,  and  in  such  a  manner  that  he 
has  nothing  to  do  but  to  signify  his  acceptance  in  order  to 
revest  the  title  and  possession  in  him.^^'  Rescission  of 
a  contract  to  purchase  a  chattel  is  not  effected  by  returning 
it  to  the  seller  to  have  it  repaired,^*'  nor  by  the  seller's 
taking  possession  of  it  for  the  purpose  of  foreclosing  a 
lien/*"  nor  by  delivering  it  to  a  third  person  to  be  turned 
over  to  the  seller,  where  such  third  person  retains  the 
possession  and  merely  notifies  the  seller  that  he  has  it.'^"" 
Telling  the  seller  that  he  may  take  the  goods  from  the 
hands  of  a  third  person,  then  in  possession  of  them,  may  or 
may  not  constitute  a  tender  of  them,  according  to  the  in- 
tention of  the  party,  which  is  a  question  of  fact.^"^  But 
their  delivery  to  a  third  person  in  pursuance  of  directions  of 
the  seller  himself  is  a  good  restoration.^"^  To  illustrate 
these  principles,  attention  may  be  called  to  a  case  in  which 
the  subject  of  the  sale  was  a  horse,  and  it  appeared  that 
the  buyer  left  the  animal  at  the  seller's  stable,  but  it  was 
not  shown  with  whom  it  was  left  or  upon  what  terms, 
and  this  was  held  insufficient  to  show  a  rescission. ^"^  On 
the  other  hand,  in  a  similar  case,  where  a  horse  and  a  sum 
of  money  had  been  given  in  an  exchange,  a  sufficient  res- 
toration was  held  to  have  been  shown  where  it  appeared 
that  the  buyer  took  the  horse  and  the  money  to  the  seller's 
home,  turned  the  horse  into  the  yard,  and  took  the  money 
into  the  house,  and  gave  it  to  the  seller's  wife.^"*  So  also,  a 
sufficient  restoration   of   a   horse  was  considered   to   have 


■18  6  Ginn  v.  Almy,  212  Mass.  4S6,  99  N.  E.  276. 

18T  Walls  V.  Gates,  6  Mo.  App.  242. 

issTilley  v.  Montelius  Piano  Co.,  15  Colo.  App.  204,  61  Pac.  4S3. 

189  AveiT  Planter  Co.  v.  Peck,  86  Minn.  40,  89  N.  W.  1123. 

180  McCormick  v.  Barry,  10  Neb.  207,  4  N.  W.  1014. 

191  Priest  V.  Wheeler,  101  Ma.^.s.  479. 

192  Excelsior  Supply  Co.  v.  Charles  A.  Stickney  Co.,  109  Minn.  46, 
122  N.  W.  870. 

loaGelb  V.  Waller  (Sup.)  ll.j  N.  Y.  Supp.  201. 
194  Noyes  v.  Patrick,  58  N.  H.  618. 
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been  shown  where  the  buyer  left  it  at  the  seller's  barn,  and 
started  away,  but  the  seller  followed  him  with  the  horse 
and  threatened  to  turn  it  loose  in  the  highway  if  the  buyer 
did  not  take  charge  of  it,  whereupon  the  latter  took  the 
horse  back  to  his  farm.^"^ 

As  to  the  place  for  restoration  or  redelivery  of  personal 
property,  it  is  said  that  it  should  be  physically  taken  to  the 
seller,  if  his  residence  or  place  of  business  is  not  too  remote, 
and  if  the  property  is  susceptible  of  easy  transportation/"" 
But  if  it  is  of  such  bulk  or  weight  that  it  cannot  be  taken 
into  the  physical  presence  of  the  seller,  it  may  be  deposited 
in  some  public  warehouse,  store,  or  other  suitable  place, 
with  a  written  order  on  the  depositary  for  its  delivery  to 
the  seller.^*'  Generally,  however,  the  proper  place  for  the 
return  or  redelivery  of  property  is  the  place  where  the  sale 
was  consummated  by  its  delivery  to  the  purchaser,^"^  more 
especially  if  the  contract  specifies  such  place  of  delivery 
as  the  place  to  which  the  property  shall  be  returned  in  case 
it  is  found  defective  or  unsatisfactory,^""  unless  the  parties 
have  changed  this  provision  of  the  contract  by  a  new  agree- 
ment, in  which  event  the  modified  terms  of  the  contract 
must  be  followed  as  to  the  place  of  delivery.^""  But  if  no 
place  for  redelivery  of  the  property  is  specified,  and  it  is 
of  great  weight  or  bulk,  such  as  a  piece  of  heavy  machin- 
ery, the  rescinding  party  may  tender  a  return  of  it,  ask 
where  he  shall  send  it,  and  then  await  instructions.^"^ 

§  627.  Payment  or  Tender  of  Value  in  Lieu  of  Specific 
Restoration. — It  is  an  accepted  general  rule  that  a  party 
entitled  to  rescind  a  contract  must  restore  or  tender  the 

105  Berkey  v.  Lefebure,  12.5  Iowa,  76,  99  N.  W.  710. 

10  0  Dill  V.  Camp,  22  Ala.  249;  McCoy  v.  Prince,  11  Ala.  App.  388, 
66  South.  950. 
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198  Young  V.  Arntze,  86  Ala.  116,  5  South.  2.53;  Tyler  v.  City  of 
Augusta,  88  Me.  504,  34  Atl.  406;  Paulson  v.  D.  M.  Osborne  &  Co., 
35  Minn.  90,  27  N.  W.  203.  But  see  Plotner  v.  Markham  Warehouse 
&  Elevator  Co.  (Tex.  Civ.  App.)  122  S.  W.  413. 

109  J.  I.  Case  Threshing  Mach.  Co.  v.  Puis,  175  111.  App.  190. 

2  00  Frick  Co.  v.  Fry,  75  Kan.  396,  89  Pac.  675;  Phares  v.  Jaynes, 
118  JIo.  App.  546,  94  S.  W.  585. 

2  01  Westinghouse  Co.  v.  Gainor,  180  Mich.  393,  90  N.  W.  52. 
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identical  property  wliich  he  has  received  under  it,  and  if  he 
has  put  himself  in  a  position  where  he  cannot  do  this,  as, 
by  selling  the  property  or  part  of  it  or  otherwise  disposing 
of  it,  he  cannot  have  a  rescission  by  tendering  its  value,  but 
must  have  recourse  to  such  other  remedies  as  the  law  may 
allow  him.^"-  There  are  some  exceptions  to  this  rule,  how- 
ever, as,  for  instance,  where  the  rescinding  party  can  and 
does  regain  the  possession  of  that  part  of  the  property 
which  he  parted  with,^"'  where  he  can  tender  other  prop- 
erty of  identical  kind  and  value,  such  as  shares  of  stock  in 
a  corporation,^"*  where  his  inability  to  return  all  the  prop- 
erty received  in  the  same  condition  is  not  attributable  to 
his  own  act,  but  to  the  fault  of  the  wrongdoer,-"^  where  part 
of  the  property  has  been  consumed  in  legitimate  use,  in 
which  case  he  may  tender  its  value, ^"^  where  the  other  par- 
ty has  waived  a  return  of  the  specific  property,^"^  and  where 
he  has  perfected  his  right  to  a  rescission  by  a  good  tender 
before  disposing  of  any  part  of  the  property.^"'  There  are 
also  some  cases  in  which  a  return  of  the  consideration  re- 
ceived is  impossible,  as,  for  instance,  where  it  consisted  in 
services  rendered  or  board  and  lodging  furnished,  and  here 
it  is  sufficient  to  tender  the  reasonable  price  or  value. ^"^ 
Moreover  it  must  be  said  that  there  are  some  authorities 

202  Betts  V.  Gunn,  31  Ala.  21&;  Bailey  v.  Fox,  78  Cal.  389,  20  Pac. 
868 ;  Pikes  Peak  Paint  Co.  v.  John  V,'.  Masury  &  Son,  19  Cilo.  App. 
286,  7-1  Pac.  796;  Schon  v.  Croueli,  2-1  Colo.  App.  367,  133  Pac.  765; 
Hemphill  v.  Miller,  75  111.  App.  488;  Collier  v.  Thompson,  4  T.  B. 
Mon.  (Ky.)  81;  Peterson  v.  Burn,  3  I^a.  Ann.  655;  Brown  v.  Du- 
plantier,  1  Mart.  N.  S.  (La.)  312;  Richard  v.  Pan-ott,  3  Rob.  (La.) 
75 ;  Colien  v.  Ellis,  52  Hun,  133,  5  N.  Y.  Supp.  133 ;  J.  L.  Owens  Co. 
V.  Doughty,  16  N.  D.  10,  110  N.  W.  78 ;  Dashiell  v.  Christian  (Tex. 
Civ.  Anp.)  152  S.  W.  1112;  IMrCrillis  T.  Carlton,  37  Vt.  1.39,  86  Am. 
Dec.  700;  Seattle  Nat.  Bank  v.  Powles,  33  Wash.  21,  73  Pac.  887. 
And  see,  supra,  §  620. 

2  03  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

204  Schultz  V.  O'Rourke,  18  Jlont.  41S,  45  Pac.  634. 

205  Clark  v.  Wells,  127  Minn.  333,  149  N.  W.  547;  Meyer  v.  Fish- 
bum,  65  Neb.  626,  91  N.  W.  534. 

20  6Basye  v.  I'aola  Eeflnin;;  Co.,  79  Kan.  755,  101  Pac.  053,  25 
L.  R.  A.  (N.  S.)  1302,  131  Am.  St  Rep.  346. 

207  Arbuthnot  v.  Smith,  18  Pa.  Super.  Ct.  22. 

208  Tarkington  v.  Purvis,  128  Ind.  382,  25  N.  E.  879,  9  L.  R.  A.  607. 

209  Barry  v.  St.  Joseph's  Hospital,  116  Cal.  xvl,  48  Pac.  68;  Flower 
V.  Cruikshank,  77  Iowa,  110,  41  N.  W.  587. 
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which  do  not  accept  this  general  rule,  but  hold  that  when 
the  value  of  property  consumed  or  disposed  of  can  be  defi- 
nitely ascertained,  the  party  entitled  to  rescind  the  contract 
may  do  so  on  tendering  such  value,  though  he  cannot  place 
the  other  party  in  statu  quo  by  restoring  the  property  it- 
self."" 

On  the  other  hand,  in  so  far  as  regards  the  restitution  to 
be  made  by  the  wrongdoer,  or  party  against  whom  rescis- 
sion is  demanded,  to  the  rescinding  party,  it  is  no  obstacle 
to  the  rescission  of  the  contract  that  such  wrongdoer  is 
unable  to  return  the  specific  property,  for  in  such  cases  he 
may  be  required  to  account  for  its  value  or  for  the  value  of 
so  much  of  it  as  he  has  parted  with.^^^  Thus,  in  an  action 
to  rescind  an  executed  contract  of  sale,  the  court  may  order 
restoration  in  specie  of  so  much  of  the  property  as  remains 
in  the  possession  of  the  defendant,  and  award  compensatory 
damages  for  the  reraainder.^^^  So,  in  an  action  to  set  aside 
a  deed  of  land,  as  having  been  procured  by  undue  influence 
and  without  consideration,  plaintiff  is  entitled  to  a  money 
judgment  for  the  value  of  the  land,  where  it  appears  that 
defendant  has  conveyed  it  to  a  bona  fide  purchaser  without 
notice. ^^'  And  a  fraudulent  vendee,  in  case  the  contract 
is  rescinded,  is  liable  to  account  for  the  property  received, 
and,  if  unable  to  restore  it,  for  its  value  with  interest,  or  if 
he  has  sold  it  for  more  than  its  fair  value,  for  the  amount 
so  received  with  interest.^^*  On  the  same  principle,  a  sel- 
ler of  lumber  which  was  used,  with  other  lumber,  in  the 


210  Bunch  V.  Weil  Bros.  &  Bauer,  72  Ark.  343,  80  S.  "W.  582,  65 
L.  R.  A.  80 ;  Dzuris  v.  Pierce,  216  JIass.  132,  103  X.  E.  296 ;  Wright 
V.  Dickinson,  67  Jlich.  580,  35  N.  W.  164,  11  Am.  St.  Rep.  602 ;  Hen- 
ninger  v.  Heald,  52  N.  J.  Ekj.  431,  29  Atl.  190;  Moore  v.  Mutual 
Reserve  Fund  Life  Ass'n,  121  App.  Div.  335,  106  N.  Y.  Supp.  255; 
Wells  V.  Houston,  23  Tex.  Oiv.  App.  629,  57  S.  W.  584;  Hoadley  v. 
House,  32  Vt.  179,  76  Am.  Dec.  167. 

211  Kirk  V.  Wolf  Mfg.  Co.,  118  111.  567,  8  N.  E.  815;  Bohannon  v. 
Kerr,  1  B.  Mon.  (Ky.)  87;  Clover  v.  Gottlieb,  50  La.  Ann.  568,  23 
South.  459;  Lyon  v.  Lindblad,  145  Jlich.  588,  108  N.  W.  969;  Bush- 
ong  V.  Edwards,  52  Pa.  Super.  Ct.  376;  Wolflnger  v.  Thomas,  22 
S.  D.  57,  115  N.  W.  lOO,  133  Am.  St  Rep.  900. 

212  Erickson  v.  Fisher,  51  Minn.  300,  53  N.  W.  638. 

213  Valentine  v.  Richards,  59  Hun,  619,  13  N.  Y.  Supp.  417. 

214  Menz  V.  Beebe,  102  Wis.  342,  77  N.  W.  913,  78  N.  W.  601. 
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'construction  of  certain  barges,  by  the  purchasers,  cannot 
acquire  any  right  or  title  to  such  barges  by  an  attempted 
rescission  of  the  sale  for  fraud. ^^^ 

§  628.  Holding  Property  Subject  to  Seller's  Demand  or 
Order. — When  a  purchaser  of  goods  has  a  right  to  rescind 
the  sale  on  account  of  fraud,  breach  of  warranty,  defect  in 
quality  or  quantity,  or  other  cause,  he  makes  a  sufficient 
oiler  of  restoration  of  the  property  to  the  seller  by  merely 
notifying  the  latter  that  he  holds  the  property  subject  to 
his  demand  or  order,  in  any  of  the  three  following  cases  :  (1) 
Where  the  buyer  has  refused  to  accept  delivery  of  the  prop- 
erty, (2)  where  a  physical  restoration  of  it  to  the  possession 
of  the  seller  is  impracticable  on  account  of  the  weight  or 
bulk  of  the  property  or  the  distance  to  be  traversed,  (3) 
where  an  offer  to  return  the  goods  has  been  refused.-'" 
This  rule  applies  in  the  absence  of  any  provision  in  the 
contract  itself  specifying  the  place  for  the  return  of  the 
property  in  case  of  its  rejection. ^^^  Thus,  where  defend- 
ant appointed  plaintiff  agent  for  the  sale  of  books  in  a  cer- 
tain territory,  of  which  defendant  was  not  a  resident,  and 
after  receiving  the  books,  the  plaintiff  sought  to  rescind 
the  contract,  and  deposited  the  books  in  a  railroad  ware- 
house, notifying  the  defendant  that  they  were  subject  to 
his  order,  this  was  held  a  sufficient  tender  of  the  books. ^'* 

21 B  American  Lumber  &  Mfg.  Co.  v.  Taylor,  137  Fed.  321,  70  C.  C. 
A.  21. 

2i<5  Linrlow  v.  Colin,  5  Cal.  App.  .",.SS,  90  Pac.  4Sr.;  Steen  v.  Harris, 
81  Oa.  681,  S  S.  E.  20fi;  Bauer  v.  Stuniph,  Wils.  (Ind.)  511;  Cox  v. 
Cline.  1.39  Iowa.  IL'S,  117  N.  AV.  IS;  Swift  &  Co.  v.  Redhead,  147 
Iowa,  94,  122  N.  T\'.  140;  Pitcher  v.  Vv'ebber,  10;;  Me.  101,  68  Atl.  593; 
Putnam  v.  Bolster,  210  Mass.  .367,  103  N.  K.  912;  J.  A.  Ruhl  Cloth- 
ing Co.  V.  Singleton,  161  Mo,  App.  366,  143  S.  W.  .529;  Phares  v. 
Jaynes,  118  Mo.  App.  546.  94  S.  W.  585:  AYahlert  v.  Weisberg,  70 
JIo.  App.  36S;  Muudt  v.  Simpkins,  81  Neb.  1,  115  N.  W.  :'.2.1,  129  Am. 
St.  Rep.  670:  P.  H.  &  F.  M.  Root?  Co.  y.  New  York  Foundry  Co.,  ."56 
Jiisf.  Rep.  6S7,  107  N.  Y.  Supp.  742;  Bailey  v.  Manley,  77  Vt.  1:17, 
59  Atl.  200;  Loveland  v.  .Jenkins-P.oys  Co.,  40  \Vash.  .309,  95  Pnc. 
490;  Price  v.  Stanbra,  45  Wash.  143,  88  Pac.  115;  Bell  v.  Andeison, 
74  Wis.  638,  43  N.  W.  666.  (^mlra,  see  Stevens  Tank  &  Tower  Co. 
V.  Berlin  Mills  Co.,  112  Me.  3;;6,  92  Atl.  180;  Milliken  v.  SkiUings,  89 
Me.  180,  36  Atl.  77;   Norton  v.  Young,  :!  Greenl.  (Me.)  30. 

217  International  Harvester  Co.  v.  Dillon,  126  Ga.  672,  55  S.  E. 
1034. 

218  Angell  V.  Loomis,  97  Mich.  5,  55  N.  W.  IOCS. 
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So,  in  order  to  relieve  a  purchaser  of  lumber  from  liability 
to  accept  after  finding  that  it  does  not  conform  to  the  con- 
tract in  dimensions  and  quality,  it  is  not  necessary  for  him 
to  take  it  back  to  the  depot  to  which  it  had  been  shipped, 
and  from  which  he  had  removed  it  to  his  house,  but  he 
discharges  his  duty  by  notifying  the  seller  of  the  defects,  and 
removing  the  lumber  to  some  suitable  and  convenient  place 
of  his  own  selection,  where  it  can  be  safely  kept  for  the 
seller  until  he  shall  pay  the  freight  charges  advanced  and 
take  it  into  his  possession. ^^°  So,  in  a  case  in  Missouri,  it 
is  said  that  when  the  seller  of  goods  ships  to  the  purchaser 
either  a  greater  or  a  less  quantity  than  he  ordered,  the  lat- 
ter may  rescind,  and  to  do  so  it  is  not  necessary  for  him 
physically  to  return  the  goods  or  make  any  other  disposi- 
tion of  them,  but  he  may  notify  the  seller  that  he  will  not 
accept  the  shipment,  and  either  offer  to  return  them  or  noti- 
fy the  seller  that  he  holds  them  subject  to  his  order,  and 
the  purchaser  is  not  under  obligation  to  unpack  the  goods 
or  to  devote  any  special  time  or  trouble  to  preserving  them, 
and  if  the  goods,  by  remaining  in  the  boxes  in  which  they 
were  shipped,  are  liable  to  be  damaged,  that  will  be  the  sell- 
er's loss  and  not  the  purchaser's.^^"  But  after  giving  such 
a  notice,  the  purchaser  holds  the  property  merely  in  the 
character  of  a  bailee,  and  must  be  ready  at  all  times  to  sur- 
render it  on  demand,  and  must  avoid  any  use  or  employ- 
ment of  it  inconsistent  with  the  rights  of  the  seller.^^^ 

§  629.     Resale  of  Goods  by  Buyer  for  Seller's  Account. 

When  the  seller  of  goods  persistently  refuses  to  take  them 
back,  after  being  notified  of  the  rescission  of  the  sale  by 
the  purchaser  for  sufficient  cause,  it  is  proper,  if  not  ob- 
ligatory, for  the  purchaser  to  take  such  measures  as  are 
expedient  to  save  unnecessary  loss  to  the  seller,  and  if  the 
best  method  of  accomplishing  this  end  is  to  sell  the  prop- 
erty (as,  in  the  case  of  perishable  goods)  he  may  sell  it 
"for  account"  of  the  vendor  for  the  best  price  obtainable, 

210  Rood  V.  Priestley,  58  Wis.  255,  16  N.  W.  546. 

220  .7.  A.  Rulil  Clothing  Co.  v.  Singleton,  161  Mo.  App.  366,  143  S. 
W.  529. 

221  Dill  V.  Camp,  22  Ala.  249;    Comer  v.  Franklin,  169  Ala.  573,  53 
South.  797. 


§    630  EBSCISSION  OP  CONTRACTS  1456 

and  retain  out  of  the  proceeds  enough  to  reimburse  him  for 
necessary  expenses,  and  hold  the  balance  subject  to  the 
vendor's  demand.^^^  The  converse  of  this  rule  is  equally 
true.  That  is,  if  the  purchaser  of  an  article  shipped  to  him 
from  a  distant  point  refuses  to  accept  delivery  of  it,  on 
the  ground  that  it  comes  too  late  for  the  purpose  for  which 
he  intended  it,  the  seller  cannot  simply  abandon  it,  but 
should  give  directions  for  taking  care  of  it,  and  if  the  pur- 
chaser persists  in  refusing  to  accept  it,  he  may  then  sell  it 
for  the  best  price  obtainable  and  sue  for  the  difference. ^^' 
But  one  selling  property  for  account  of  another  in  this  man- 
ner must  act  with  reasonable  promptness.  He  will  be  en- 
titled to  storage  charges  and  other  expenses  only  for  a  rea- 
sonable length  of  time,  and  whether  he  has  waited  an  un- 
reasonable time  or  incurred  unreasonable  expense,  before 
selling  the  property,  is  a  question  of  fact  for  the  jury.^^* 

§  630.  Reconveyance  of  Land. — When  a  contract  for 
the  sale  of  land  has  been  consummated  by  the  execution 
and  delivery  of  a  deed  to  the  vendee,  and  he  seeks  to  rescind 
the  sale,  it  is  not  a  sufficient  ofl'er  of  restoration  for  him 
merely  to  tender  back  the  deed  which  was  given  to  him, 
since  this  would  not  revest  the  title  in  the  grantor,  but  such 
purchaser  must  tender,  or  at  least  offer  to  make  and  deliver, 
a  deed  of  reconveyance. ^^^     This,  however,  may  be  a  quit- 

222  Rubin  V.  Sturtevant,  SO  Fed.  930,  26  C.  0.  A.  259;  Hitchcock  v. 
Griffin  &  Skelley  Co.,  99  Mich.  447,  58  N.  W.  373,  41  Am.  St  Rep. 
624;  Joues  v.  Bloomgarden,  143  Mlcli.  326,  106  N.  W.  SOI:  Strauss  v. 
National  Parlor  Furniture  Co.,  76  Miss.  343,  24  South.  703 ;  Mess- 
more  V.  New  York  Shot  &  Lead  Co.,  40  N.  Y.  422;  Bach  v.  Levy,  50 
N.  Y.  Super.  Ct.  519 ;  Grist  v.  Williams,  111  N.  C.  53,  15  S.  B.  889, 
32  Am.  St.  Rep.  7S2 ;  Youghiogheny  Iron  Co.  v.  Smith,  66  Pa.  340; 
Johnson  v.  Swauke,  12S  Wis.  G8,  107  N.  W.  481,  5  L.  R.  A.  (N.  S.) 
1048,  8  Ann.  Cas.  544.  Contra,  see  Simpson  v.  Wiggin,  3  Woodb.  & 
M.  413,  Fed.  Cas.  No.  12,887;   Buffington  v.  Quantin,  17  Pa.  310. 

22  3  Robinson  v.  Brooks  (C.  C.)  40  Fed.  .525. 

224  Strauss  v.  National  Parlor  Furniture  Co.,  76  Miss.  343,  24 
South.  703. 

2=5  Schneider  v.  Foote  (C.  C.)  27  Fed.  581;  Whitlock  v.  Denlinger, 
59  111.  96;  Deal  v.  Dodge,  26  111.  458;  Patten  v.  Stewart,  24  Ind. 
3.32;  McCormick  v.  Malin,  5  Blackf.  (Ind.)  509;  Jeffers  v.  Forbes,  2S 
Kan.  174;  Chase  v.  Hinckley,  74  Me.  181;  Croft  v.  Wilbar,  7  Allen 
(Mass.)  248;  Wilbur  v.  Flood,  16  Mich.  40,  93  Am.  Dec.  203:  Con- 
cord Bank  v.  Gregg,  14  N.  H.  331;  O wings  v.  Turner,  48  Or.  402,  87 
Pac.  160;    Johnson  v.  Bumside,  3  S.  D.  2.30,  52  N.  W.  1057;    Park- 
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claim  deed,  provided  it  contains  a  special  warranty  and  a 
special  covenant  against  incumbrances.^^"  And  the  tender 
of  such  a  reconveyance  is  not  a  condition  precedent  to  the 
maintenance  of  a  bill  or  action  for  rescission,  it  being  suffi- 
cient if  a  proper  deed  is  produced  and  tendered  in  court  at 
the  trial. ^^'  Of  course  a  reconveyance  is  not  necessary 
where  the  contract  of  sale  remains  executory,  and  neither 
the  title  nor  possession  of  the  land  has  been  transferred  to 
the  purchaser.^^'  Nor  is  it  required  where  the  ground  for 
rescission  is  an  entire  failure  of  title,  and  it  appears  that  the 
grantor's  deed  was  worthless  because  he  was  not  the  owner 
of  the  land."' 

§  631.  Restoration  of  Possession  of  Land. — The  pur- 
chaser under  an  executory  contract  for  the  sale  of  land,  if 
he  wishes  to  rescind  for  fraud,  misrepresentations,  defect  or 
failure  of  title,  or  other  cause,  must  first  restore  the  posses- 
sion of  the  premises  to  his  vendor,  or  at  least  make  an  offer 
in  good  faith  to  do  so.^^"  And  a  decree  rescinding  a  con- 
tract for  the  purchase  of  land,  which  directs  the  purchase 

hurst  V.  Dickinson,  41  Wasli.  420,  83  Pac.  895.  But  compare  Roche 
V.  Norfleet,  63  111.  App.  612;   Robertson  v.  Seevers,  3  Iowa,  281. 

226  Nealon  v.  Henry,  131  Mass.  153. 

227  Perry  v.  Boyd,  126  Ala.  162,  28  South.  711,  85  Am.  St.  Rep.  17; 
Jandorf  v.  Patterson,  90  Mich.  40,  51  N.  W.  352;  Spalding  v.  Hedges, 
2  Pa.  240;  Thompson  v.  Hardy,  19  S.  D.  91,  102  N.  W.  299;  Akins 
V.  Holmes,  89  Kan.  812,  133  Pac.  849. 

228  Harding  v.  Olson,  177  111.  298,  52  N.  E.  482;  Miller  v.  Shel- 
burn,  15  N.  D.  182,  107  N.  W.  51. 

229  Paige  V.  Lindsey,  69  Iowa,  593,  29  N.  W.  615;  Hanold  v.  Bacon, 
36  Mich.  1;  Adams  v.  R«ed,  11  Utah,  480,  40  Pac.  720;  Womenlsdorf 
V.  O'Connor,  53  W.  Va.  314,  44  S.  E.  191. 

230  Duncan  v.  Jeter,  5  Ala.  604,  39  Am.  Dec.  342;  Parks  v.  Brooks, 
16  Ala.  529;  Fitzpatrick  v.  Featherstone,  3  Ala.  40;  Maxwell  v.  Sher- 
man, 172  Ala.  626,  55  South.  520;  Benjamin  v.  Hobbs,  31  Ark.  151; 
Hill  V.  Den,  121  Gal.  42,  53  Pac.  642 ;  Maddock  v.  Russell,  109  Cal. 
417,  42  Pac.  139 ;  Gates  v.  McLean,  70  Gal.  42,  11  Pac.  489;  Gilpin  v. 
Watts,  1  Colo.  479;  Whitlock  v.  Denlinger,  59  111.  96;  Cherry  v.  Cox, 
1  Ind.  T.  578,  45  S.  W.  122 ;  Wiley  v.  Howard,  15  Ind.  169 ;  Osborn 
V.  Dodd,  8  Blackf.  (Ind.)  467;  Brumfield  v.  Palmer,  7  Blackf.  (Ind.) 
227;  Allen  v.  Adams,  162  Iowa,  300,  143  N.  W.  1092;  White  v.  Har- 
din, 5  Dana  (Ky.)  141;  Grundy's  Heirs  v.  Jackson's  Heirs,  1  Litt. 
(Ky.)  11;  Matta  v.  Henderson,  14  La.  Ann.  473;  Getchell  v.  Kirkby, 
113  Me.  91,  92  Atl.  1007;  Loveridge  v.  Coles,  72  Minn.  57,  74  N.  W. 
1109;  Smith  v.  Busby,  15  Mo.  388,  57  Am.  Dec.  207;  Tompkins  t. 
Hyatt,  28  N.  Y.  347;   More  v.  Smedburgh,  8  Paige  (N.  T.)  600;   Goelth 

Black  Rbsc. — ^92 
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money  to  be  refunded,  without  requiring  the  vendee  to  de- 
liver up  possession  of  the  land,  is  erroneous. ^^^  So,  where 
the  purchaser  in  possession  under  his  contract  buys  in  an 
adverse  claim,  he  cannot  demand  a  rescission  of  the  contract 
made  with  his  first  vendor  without  giving  up  the  possession 
to  him  and  opposing  the  last-acquired  title  to  the  first. ^^^ 
An  exception  to  the  general  rule,  however,  is  occasionally 
made  in  cases  where  it  is  shown  to  be  necessary  for  the 
purchaser  to  retain  possession  of  the  land  for  the  purpose 
of  securing  his  reimbursement  or  indemnity,  as,  for  instance, 
where  he  has  made  costly  improvements  on  the  land,^^^  and 
in  cases  where  the  vendor  is  shown  to  be  insolvent,  so  that 
the  land  itself  is  the  only  fund  to  which  the  purchaser  can 
look  for  the  return  of  his  purchase  money  or  the  cost  of  his 
improvements.-^* 

§  632.     Liability  for  Interest  on  Consideration  Received. 

As  a  general  rule,  where  money  paid  by  one  of  the  parties 
to  the  other  under  their  contract  is  to  be  restored  by  the 
party  receiving  it,  on  the  rescission  of  the  contract,  he  is 
also  required  to  tender  (or  he  will -be  chargeable  with) 
legal  interest  on  the  amount  from  the  date  when  he  re- 
ceived it.^^^  Thus,  for  instance,  where  a  purchaser  of  land 
procures  the  rescission  of  the  contract  on  account  of  the 
vendor's  fraud,  or  for  other  cause,  he  will  be  entitled  not 
only  to  the  return  of  so  much  of  the  purchase  money  as 
he  has  paid,  but  also  to  interest  thereon  from  the  time  of 
payment. ^^^     And  conversely,  when  the  vendor  seeks  the 

V.  White,  35  Barb.  (N.  Y.)  76;  Slevers  v.  Brown,  36  Or.  21S,  56  Pac. 
170;   Piper  v.  Sloneker,  2  Grant's  Cas.  (Pa.)  113. 

231  Waters  v.  Lemmcn,  4  Ohio,  220. 

23  2  Grundy's  Heirs  v.  Jackson's  Heirs,  1  Litt.  (Ky.)  11. 

233  Thompson  v.  Sheppard,  85  Ala.  611,  5  South.  3.34;  Bailey  v. 
Jordan,  32  Ala.  50;   Bead  v.  Walker,  IS  Ala.  ::;2:j. 

234  Elliott  V.  Boaz,  9  Ala.  772;  Kansas  City  Land  Co.  v.  Hill,  87 
Tenn.  589,  11  S.  W.  797,  5  L.  R.  A.  45. 

23  5  Breyfogle  v.  Walsh,  80  Fed.  172,  2.5  C.  C.  A.  357;  Thompson  v. 
Currier,  70  N.  H.  259,  47  Atl.  76 ;  Graham  v.  Meyer,  99  N.  Y.  611,  1 
N.  E.  143;  Mankey  v.  Hoyt,  27  S.  D.  561,  132  N.  W.  2:X);  Jones  v. 
Hubard,  6  Munf.  (Va.)  261 ;  Isaacs  v.  Bardon,  114  Wis.  142,  89  N.  W. 
913. 

230  Bryant's  Bx'r  v.  Boothe,  30  Ala.  311,  68  Am.  Dec.  117;  Yeoman 
V.  Lasley,  40  Ohio  St.  190;  Hansen  v.  Allen,  117  Wis.  61,  93  N.  W. 
805. 
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rescission  of  the  contract,  he  must  return  or  offer  to  return 
the  amount  of  the  purchase  money  received  with  interest 
thereon, -^^  even  though  the  ground  of  his  rescission  is  that 
the  conveyance  was  obtained  by  fraud  practised  upon  him 
by  the  purchaser. ^^^  So,  one  who  seeks  the  cancellation  of 
a  mortgage  given  by  him  must  offer  to  repay,  not  only  the 
actual  amount  of  the  loan  for  which  the  mortgage  was  giv- 
en, but  also  interest  thereon  at  the  legal  rate.^^*"  Failure 
to  include  interest  in  a  tender  or  offer  of  restoration  is  per- 
haps not  fatal  to  the  right  to  maintain  a  bill  in  equity  for 
rescission,  at  least  if  the  amount  of  such  interest  is  trifling 
in  comparison  with  the  total  amount  of  the  tender,^^"  but 
in  that  event,  an  allowance  will  be  made  for  it  in  the  final 
accounting  before  the  entry  of  a  decree.^* ^ 

§  633.     Liability  for  Waste  or  Deterioration  of  Property.. 

On  the  rescission  of  a  contract  for  the  sale  of  land,  the  pur- 
chaser will  be  held  to  account  for  all  waste  committed  by 
him  on  the  premises  while  in  his  possession/*^  such  as  the 
cutting  and  removal  of  timber,^*^  the  destruction  of  vines  or 
fruit  trees,  to  the  cultivation  of  which  the  land  was  chiefly 
devoted,^**  or  the  removal  of  buildings  which  were  upon  the 
land  at  the  time  he  came  into  possession. ^*°  And  generally, 
the  purchaser,  on  such  rescission,  will  be  chargeable  with 
any  deterioration  in  the  value  of  the  land  caused  by  his 


237  Hamill  v.  Thompson,  3  Colo.  518;  Davis  v.  Smith,  5  Ga.  274, 
48  Am.  Dec.  279 ;   Fleming  v.  Irion,  132  La.  163,  61  South.  151. 

23  8  Leslie  v.  Carter,  240  Mo.  552,  144  S.  W.  797. 

239Gri(ler  v.  American  Freehold  Land  Mortgage  Co.,  99  Ala.  281,. 
12  South.  775,  42  Am.  St.  Rep.  58;  Garlick  v.  Slutual  Loan  &  Build- 
ing Ass'n,  236  111.  232,  86  N.  E.  236;  Cox  v.  Railway  Building  &  Loan 
Ass'n,  101  Tenn.  490,  48  S.  W.  226;  Palmer  v.  Bosley  (Tenn.  Ch. 
App.)  62  S.  W.  195. 

240  Lombard  v.  Speer,  37  Miss.  170. 

241  Potter  V.  Taggart,  59  Wis.  1,  16  N.  W.  553,  632. 

2  42  Ewing's  Heirs  v.  Handley's  Ex'ts,  4  Litt.  (Ky.)  346,  14  Am.  Dec.. 
140;  Griffith  v.  Depew,  3  A.  K.  Marsh.  (Ky.)  177,  13  Am.  Dec.  141; 
Daniel  v.  Cook,  7  Ky.  Law  Rep.  103. 

24  3  Burch  V.  Jones,  9  Ky.  Law  Rep.  458,  5  S.  W.  408 ;  Kay  v.  Curd, 
6  B.  Mon.  (Ky.)  100.  See  Carey  v.  Starr,  93  Tex.  508,  56  S.  W.  324; 
Loxley  v.  Douglas,  121  Ala.  575,  25  South.  998;  Beatty  v.  Brown,  76- 
Ala.  267. 

244  Lurch  V.  Holder  (N.  J.)  27  Atl.  81. 
24  5  Wicklilfe  v.  Clay,  1  Dana  (Ky.)  585. 
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mismanagement,  improvidence,  injudicious  cultivation  of 
it,  or  culpable  negligence.^*'  But  it  is  not  an  invariable  rule 
that  he  must  restore  the  land  in  the  same  condition  in  which 
he  received  it,  and  the  fact  that  it  may  have  depreciated  in 
value  will  be  no  obstacle  to  his  rescission  of  the  purchase, 
good  cause  therefor  existing,  when  that  circumstance  is 
iiot  in  any  way  attributable  to  his  own  act  or  fault.^*^ 

The  same  principle  applies  to  contracts  for  the  sale  of  pei- 
sonal  property.  The  purchaser,  who  claims  to.  rescind  the 
contract  and  recover  back  the  price  paid,  is  charged  with 
reasonable  care  of  the  property  while  in  his  possession,  and 
must  restore  it  in  as  good  condition  as  it  could  have  been 
kept  in  by  the  exercise  of  such  care.^*"  And  conversely,  if 
it  is  the  vendor  who  seeks  to  rescind  the  sale  for  fraud,  he 
need  not  ofTer  to  return  the  price  if  the  property  has  been 
damaged  by  the  purchaser  to  an  amount  equal  to  the 
price.-*"  Rescission  will  not  be  granted  at  the  instance  of 
the  purchaser  if  he  has  so  abused  the  article  in  question, 
or  suffered  it  to  be  injured  by  careless  handling  or  exposure, 
that  it  has  materially  deteriorated  in  value. '°°  But  on  the 
other  hand,  where  the  property  suffers  injury  or  damage 
while  in  the  hands  of  the  purchaser,  but  not  through  any 
neglect  or  fault  of  his,  this  will  not  prevent  him  from  re- 
scinding, nor  is  he  obliged  to  repair  the  damage  before  ten- 
dering it  back.'^^''^  Thus,  where  the  vendor  of  a  wagon  war- 
rants it  to  carry  a  certain  weight,  and  it  breaks  down  under 
a  less  weight,  this  fact  will  not  prevent  a  rescission  of  the 
purchase  and  a  return  of  the  wagon  to  the  seller.-''^     And 

246  Foster  v.  Gressett,  29  Ala.  39.3;  Buchanan  v.  Lornian,  3  Gill 
(Md.)  51;  Sipola  v.  Winship,  74  N.  H.  240,  66  Atl.  9G2;  Eui-k  v. 
Stewig,  21  Tex.  418. 

247  Felt  V.  Bell,  205  111.  213,  68  N.  E.  794;  Gooarlch  v.  Lathrop, 
94  Cal.  56,  29  Pac.  .329,  28  Am.  St.  Rep.  91, 

248  PearsoU  v.  Cliapln,  41  Pa.  9;  Thompson  v.  Chambers,  13  Pa. 
Super.  Ct.  213. 

248  Phenix  Iron  Works  Co.  v.  McEvony,  47  Neb.  228,  66  N.  W.  290, 
53  Am.  St.  Rep.  527. 

259  State  V.  Fields,  131  Ala.  201,  31  South.  6;  0.  Aultman  &  Co.  v. 
Wirth,  54  111.  App.  17;    Hoover  v.  Doetsch,  54  111.  App.  (r>. 

261  Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593;  Bigger  v.  Bovard, 
20  Kan.  204. 

2 ■'-.2  Smith  V.  Hale,  158  Mass.  178,  33. N.  B.  493,  35  Am.  St  Rep. 
485. 
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supposing  the  purchaser  to  be  free  from  all  fault  in  the  mat- 
ter, a  rescission  of  the  contract  will  not  be  denied  because 
of  a  decline  in  the  market  value  of  the  thing  purchased,  as, 
for  instance,  in  the  case  of  corporate  stocks  or  bonds. ^"^ 
And  so,  where  one  was  fraudulently  induced  to  purchase  a 
promissory  note  made  by  a  third  person,  and  rescinds  the 
contract,  he  is  only  required  to  return  the  note,  and  it  makes 
no  difference  that,  between  the  time  of  the  contract  and  the 
discovery  of  the  fraud,  the  maker  of  the  note  has  become 
insolvent  or  of  doubtful  solvency.^^* 

§  634.  Accounting  for  Rents  or  Rental  Value. — Upon  the 
rescission  of  a  contract  for  the  sale  of  land,  at  the  instance  of 
either  party,  where  an  accounting  is  had  between  the  parties 
or  under  the  direction  of  the  court  preparatory  to  the  entry 
of  a  decree,  the  vendee,  having  been  in  possession  of  the 
land  under  the  contract,  should  be  charged  with  a  proper 
sum  for  the  rent  or  rental  value  of  the  premises,  or  rather, 
for  the  value   of  his   use  and   occupation   of  them.^^^     It 

25  3  Barron  v.  Myers,  146  Mich.  510,  109  N.  W.  862;  Cohen  v.  Ellis, 
16  Abb.  N.  C.  (N.  Y.)  320;  Commonwealth  S.  S.  Co.  v.  American 
Shipbuilding  Co.  (D.  C.)  197  Fed.  780. 

254  Whitcomb  v.  Denio,  52  Vt.  382. 

25  5  Bryant's  Bx'r  v.  Boothe,  30  Ala.  311,  68  Am.  Dec.  117;  Thomp- 
son V.  Lee,  31  Ala.  292;  Foster  v.  Gressett,  20  Ala.  39.".;  Fratt  v. 
Flske,  17  Cal.  380;  Hannah  v.  Steininan,  1F:9  Cal.  142,  112  Pac.  1094 ; 
Abbott  V.  Kellogg,  18  Cal.  App.  429,  123  Pac.  227;  McDonald  t. 
Beall,  55  Ga.  288;  Kronmeyer  v.  Buck,  258  111.  586,  101  K.  E.  935,  45 
L.  E.  A.  (N.  S.)  1182;  Undenvood  v.  West,  52  111.  397;  Hanna  v. 
Shields,  34  Ind.  84;  Nolan  v.  Foley,  141  Iowa,  671,  120  N.  W.  310; 
Fagan  v.  Hook,  134  Iowa,  381,  105  N.  W.  155,  111  N.  W.  981 ;  Camp- 
bell V.  Spears,  120  Iowa,  670,  94  N.  W.  1126;  Gayle  v.  Troutman,  31 
Ky.  Law  Rep.  718,  103  S.  W.  342;  Glass  v.  Hampton  (Ky.)  122  S. 
W.  803;  Mosley  v.  Miller,  13  Bush  (Ky.)  408;  Griffith  v.  Depew,  3  A. 
K.  Marsh.  (Ky.)  177,  13  Am.  Dec.  141;  Ellis'  Adm'rs  v.  Graves,  5 
Dana  (Ky.)  119;  MelCenzie  v.  Bacon,  41  La.  Ann.  6,  5  South.  640; 
Nash  V.  Parker,  6  Rob.  (La.)  324 ;  Buchanan  v.  Lorman,  3  Gill  (Md.) 
51;  Allen  v.  Talbot,  170  Mich.  664,  137  N.  W.  97;  Hack  v.  Norris,  46 
Mich.  587,  10  N.  W.  104;  Ayer  v.  Hawkes,  11  N.  H.  148;  Newton  v. 
Tolles,  66  N.  H.  136,  19  Atl.  1092,  9  L.  R.  A.  50,  49  Am.  St.  Rep.  593 ; 
Cox  V.  Boyden,  153  N.  C.  522,  69  S.  E.  504;  Bond  v.  Wilson,  129  N. 
0.  325,  40  S.  E.  179;  Smith  v.  Stewart,  83  N.  C.  406;  Moline  Plow 
Co.  v.  Bostwick,  15  N.  D.  658,  109  N.  W.  923;  Keck  v.  Jenney,  4  Ohio 
Dec.  173;  Zufall  v.  Peyton,  26  Okl.  808,  110  Pac.  773,  29  L.  R.  A. 
(N.  S.)  740;  Huson  v.  Anderson,  Rich.  Eq.  Cas.  (S.  C.)  164;  Outlaw 
V.  MoTris,  7  Humph.  (Tenn.)  262;    Mason  v.  Lawing,  10  Lea  (Tenn.) 
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should  be  observed  that  the  dissolution  of  such  a  contract 
does  not  make  the  vendee  technically  a  tenant  of  the  vendor, 
nor  put  him  in  the  position  of  having  occupied  as  a  tenant, 
and  consequently  he  is  not  chargeable  with  "rent,"  properly 
so  called,  but  only  to  the  extent  of  the  benefit  actually  de- 
rived from  the  use  of  the  land  during  his  occupation  of  it.^'^" 
This  amount,  however,  as  it  appears  from  the  cases,  is 
usually  reckoned  as  being  equivalent  to  the  fair  or  reason- 
able rental  value  of  the  land,-"  though  the  vendee  cannot 
be  required  to  pay  rent  in  excess  of  his  profits  actually  re- 
ceived,^'* or,  according  to  some  of  the  authorities,  not  in 
excess  of  the  annual  value  of  the  improvements  and  the 
interest  on  the  purchase  money. ^'°  If,  however,  the  prop- 
erty was  already  improved,  and  capable  of  being  rented,  or 
actually  rented,  to  third  persons  as  tenants,  it  is  said  that 
the  vendee  should  account  for  all  the  rents  collected  or 
which  he  might  have  collected.^'*''  But  if  the  improvements 
were  made  by  the  vendee  after  taking  possession,  and  the 
land  had  no  rental  value  outside  of  such  improvements,  the 
vendor  will  not  be  entitled  to  claim  the  value  of  the  use  of 
the  premises  as  so  improved,  unless  perhaps  from  the  date 
of  bringing  his  suit  to  rescind. ^*^     When  the  vendee  de- 

264;  Winters  v.  Elliott,  1  Lea  (Tenn.)  676 ;  Jones  v.  Hutchinson,  21 
Tex.  370;  Teriill  v.  Dewitt,  20  Tex.  2.jU  ;  JlcComas  v.  Easley,  21 
Grat.  (Va.)  23;  Worthlngton  v.  Collins'  Aclm'r,  39  W.  Va.  406,  19  S.  E. 
527.  But  see  Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct.  617,  37  L. 
Ed.  475. 

2se  Ankeny  v.  Clark,  148  V.  S.  345,  13  Sup.  Ot  617,  37  L.  Ed.  475; 
Kirkpatrick  v.  Downing,  58  Mo.  32,  17  .Vni.  Eep.  678 ;  CofCman  v. 
Huck,  19  Mo.  435. 

2^7  Lytle  V.  Scottish  American  Mortg.  Co.,  122  Ga.  458,  50  S.  E. 
402;  Allen  v.  Talbot,  170  Mich.  6C4.  l:;7  N.  "W.  97;  Frink  v.  Thomas, 
20  Or.  205,  25  Pac.  717,  12  L.  R.  A.  239. 

=■-■8  Richardson  v.  McKinson,  Litt.  Sel.  Cas.  (Ky.)  320,  12  Am.  Dec. 
308. 

^58  Morrow  v.  Mason,  4  J.  J.  Marsh.  (Ky.)  320. 

200  Rhodes  V.  Stone,  25  Ky.  Law  Rep.  021,  76  S.  W.  533;  Worth- 
lngton V.  (I'ampbell  (Ky.)  1  S.  W.  714.  In  Kentucky,  where  the  infant 
heirs  of  a  deceased  vendee  of  land  are  permitted  to  rescind  the  con- 
tract and  recover  the  purchase  money,  with  interest  from  the  time 
of  payment,  the  vendor  should  be  allowed  interest  on  each  gale  of 
rent  from  the  time  it  became  due  until  paid.  Halcomb  v.  Ison,  140 
Ky.  189,  130  S.  W.  1070. 

261  Pass  V.  Brooks,  125  N.  C.  129,  34  S.  E.  228;  Van  Zandt  v. 
Brantley,  16  Tex.  Civ.  App.  420,  42  S.  W.  617. 
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mands  or  offers  to  rescind,  he  should  tender  a  proper  sum 
as  rent,  but  if  the  vendor  does  not  demand  such  sum  as 
rent,  he  waives  a  tender  of  it  so  far  as  that  is  a  condition 
precedent  to  the  rescission, ^°-  and  if  the  equity  of  the  case 
so  requires,  the  court  may  in  this  case  limit  the  recovery 
to  rents  and  profits  accruing  from  the  filing  of  the  bill.^*' 
Where  the  contract  provided  that  the  vendor  might  forfeit 
it  for  nonperformance  by  the  vendee,  and  that  thereupon  all 
money  paid  under  the  contract  should  be  retained  by  him  as 
compensation  for  the  use  of  the  premises,  he  cannot  recover 
anything  for  rents  prior  to  his  declaration  of  such  forfei- 
ture.^^^  But  in  the  absence  of  such  a  provision,  while  the 
vendee  is  ordinarily  entitled  to  a  return  of  all  payments 
made  by  him,  on  rescission  of  the  sale,  he  is  not  so  entitled 
where  the  value  of  the  use  of  the  premises  exceeds  the 
amount  so  paid,  and  in  this  case  it  is  not  necessary  for  the 
vendor  to  tender  or  offer  to  return  the  consideration  re- 
ceived by  him."^'  When  the  vendee  has  made  ineffectual 
efforts  to  obtain  a  title  from  his  vendor,  who  has  removed 
,  from  the  state,  he  may  abandon  the  possession  without 
giving  notice,  and  he  will  not  be  chargeable  with  rent  after 
such  abandonment.^**  But  on  the  other  hand,  the  rule  lim- 
iting liability  for  mesne  profits  to  the  period  of  the  statute 
of  limitations,  does  not  apply  to  an  accounting  for  rent  in 
an  equitable  proceeding  for  rescission.^"' 

With  regard  to  personal  property,  where  the  purchaser 
rescinds  the  contract  for  fraud  or  other  cause,  he  should 
tender  a  reasonable  payment  for  any  beneficial  use  to  which 
he  may  have  put  the  property  while  in  his  possession,  be- 
yond such  use  as  was  necessary  to  test  and  try  it.^*^  And 
the  purchaser  of  a  business,  deceived  by  false  representa- 

262  Winkler  v.  Jerrue,  20  Cal.  App.  555,  129  Pac.  804. 
2  63  Irick  V.  Fulton,  3  Grat.  (Va.)  193. 

264  Kems  V.  Dean,  77  Cal.  555,  19  Pae.  817. 

265  Walling  V.  Thomas,  133  Ala.  426,  31  South.  982;  Wilson  v. 
Moriarty,  77  Cal.  596,  20  Pac.  134 ;  BaiTows  v.  Harter,  165  Cal.  45, 
130  Pac.  1050;  Call  v.  Shewmaker,  24  Ky.  Law  Rep.  686,  69  S.  W. 
749;   Weitzel  v.  Leyson,  23  S.  D.  367,  121  N.  W.  868. 

266  Taylor  v.  Porter,  1  Dana  (Ky.)  421,  25  Am.  Dec.  155. 

267  Hack  V.  Norris,  46  Mich.  587,  10  N.  W.  104. 

26  8  Ford  V.  Oliphant  (Tex.  Civ.  App.)  32  S.  W.  437;  A.  D.  Baker  Co. 
V.  Smedley,  55  Ind.  App.  79,  100  N.  E.  307. 
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tions  as  to  its  profitableness,  may  rescind,  and  recover  back 
what  he  gave  for  it,  but  in  so  doing  he  must  account  for  the 
receipts  derived  from  the  business  while  he  was  in  posses- 
sion.^*" 

§  635.  Allowance  for  Cost  of  Keeping  and  Expense  of 
Restoration. — The  party  rescinding  a  contract,  or  receiving 
notice  of  a  rescission  from  the  other,  must  thereupon  do  all 
that  is  reasonably  in  his  power  to  prevent  further  loss  or 
damage  to  the  other,  though  this  may  call  for  affirmative 
action  on  his  part  and  the  incurring  of  expense.'-""  Hence 
if  the  property  in  his  possession  and  which  is  to  be  returned 
to  the  other  party  is  of  such  a  nature  as  to  require  the  ex- 
penditure of  money  in  taking  care  of  it  until  it  can  be  so 
returned,  he  is  entitled  to  be  reimbursed  for  such  expense, 
and  also  for  the  expense,  if  any,  of  returning  the  property. ^''^ 
On  a  similar  principle,  where  a  vendee  of  land  rescinds  the 
contract  because  adjoining  property  encroaches  on  that  con- 
tracted to  be  sold,  he  is  entitled  to  recover  the  reasonable 
expense  incurred  in  making  a  search  of  the  title  and  obtain- 
ing a  survey  of  the  property. ^^^  But  it  seems  that  the  pur- 
chaser of  goods,  who  rescinds  for  defective  quality,  cannot 
require  the  seller  to  reimburse  him  for  freight  charges  and 
cartage  which  he  has  expended  for  their  transportation.-'^ 
and  one  who  was  under  the  necessity  of  moving  somewhere, 
and  would  have  done  so  had  he  not  moved  onto  the  place 
which  he  bought,  cannot  recover  for  the  expense  of  such 
moving,  on  obtaining  the  rescission  of  the  contract  for  false 
representations,  as  such  expense  was  not  a  direct  and  prox- 
imate result  of  the  misrepresentations."*  And  while  a  de- 
frauded vendor,  seeking  to  rescind,  mr.-t  restore  to  the  other 
party  the  consideration  paid,  he  is  under  no  obligation  to 

269  Koefuss  T.  Wellmunster,  89  App.  Div.  306,  S5  N.  Y.  Supp.  913. 

27  0  Dillon  V.  Anderson,  43  X.  Y.  231.  And  see  Mincbo  v.  Bankers' 
Life  Ins.  Co.,  124  App.  T'i\.  .578,  109  N.  Y.  Supp.  179. 

271  Berkey  v.  E.  Lefc-bure  &  Sons,  125  Iowa,  76,  99  N.  W.  710; 
Ford  V.  Oliphant  (Tex.  Civ.  App.)  32  S.  W.  437.  Contra,  see  Whiting 
V.  Sullivan,  7  Mass.  107.  And  see  Coon  v.  Reed,  1  Hilt.  (N.  T.)  511. 
Compare  Bi-undy  v.  Canby,  50  Mont.  4.j4,  118  Pac.  31.5. 

2  72Klim  v.  Sachs,  102  App.  Div.  44,  92  N.  Y.  Supp.  107. 

273  Estes  V.  Kauffman,  44  Pa.  Super.  Ct.  114. 

274Neely  v.  Eembert,  71  Ark.  91,  71  S.  W.  259. 
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pay  the  fraudulent  vendee's  expenses  incurred  by  the  lat- 
ter to  Other  parties  in  carrying  out  his  fraudulent  scheme. ^^° 

§  636.     Allowance  for  Improvements  and   Repairs. — In 

the  accounting  which  should  take  place  upon  the  rescission 
or  cancellation  of  a  contract  for  the  sale  of  land,  the  vendee, 
having  been  in  possession,  will  ordinarily  be  entitled  to  a 
proper  allowance  for  the  expense  incurred  by  him  in  mak- 
ing valuable  and  permanent  improvements. ^''^  Or  he  may 
physically  remove  from  the  premises  improvements  which 
he  has  placed  thereon,  if  this  is  practicable  and  if  it  can  be 
done  without  injury  to  the  freehold,^''  though  neither  the 
vendor  nor  the  court  cap  compel  him  to  take  this  course  if 

27  0  J.  I.  Case  Plow  Works  v.  Boss,  74  Mo.  App.  4-37. 

276  Hawkins  v.  Merritt,  109  Ala.  2G1,  19  South.  589;  Baptiste  v. 
Peters,  51  Ala.  158;  Thompson  v.  Lee,  31  Ala.  292;  Bryant's  Ex'r 
V.  Boothe,  30  Ala.  311,  68  Am.  Dec.  117 ;  Foster  v.  Gressett,  29  Ala. 
393;  Weaver  v.  Jones,  24  Ala.  420;  Byers  v.  Fowler,  12  Ark.  218,  54 
Am.  Dec.  271;  Swanston  v.  Clark,  153  Cal.  300,  95  Pac.  1117;  Foun- 
tain V.  Semi  Tropic  Land  &  Water  Co.,  99  Cal.  077,  34  Pac.  497; 
Mclntire  v.  Pryor,  10  App.  D.  C.  432 ;  Lj'tle  v.  Scottish  American 
Mortg.  Co.,  122  Ga.  458,  50  S.  B.  402;  Fabrice  v.  Von  Der  Brelie, 
190  111.  460,  60  N.  E.  835 ;  Leach  v.  Leach,  4  lud.  628,  58  Am.  Dec. 
642;  Veeder  v.  Veeder,  141  Iowa,  492,  120  N.  W.  61;  Campbell  v. 
Spears,  120  Iowa,  670,  94  N.  W.  1126 ;  Read  v.  Loftus,  82  Kan.  48.j, 
108  Pac.  850,  31  L.  R.  A.  (N.  S.)  457;  Halley  v.  Winchester  Diamond 
Lodge,  97  Ky.  438,  30  S.  W.  999;  Hewitt  v.  Berryman,  5  Dana  (Ky.) 
162;  Wheeler  v.  Preston,  32  Ky.  Law  Rep.  791,  107  S.  W.  274;  Grif- 
fith V.  Depew,  8  A.  K.  Marsh.  (Ky.)  177,  13  Am.  Dec.  141 ;  Burch  v. 
Jones,  9  Ky.  Law  Rep.  458,  5  S.  W;  408;  Smith  v.  Townshend,  27 
Md.  368,  92  Am.  Dec.  637;  Johnson  v.  Paulson,  103  Minn.  158,  114 
N.  W.  739;  McClure  v.  Lewis,  72  Mo.  314;  Kirkpatrick  v.  Downing, 
58  Mo.  32,  17  Am.  Rep.  678;  CofCman  v.  Huck,  19  Mo.  435;  Reed  v. 
Bxum,  84  N.  C.  430;  Williamson  v.  Moore,  2  Disn.  (Ohio)  30;  Owings 
V.  Turner,  48  Or.  462,  87  Pac.  160;  Jones  v.  Shefler  (Or.)  151  Pac. 
463;  Tyler  v.  Cate,  29  Or.  515,  45  Pac.  800;  Witherspoon  v.  Mc- 
Calla,  3  Desaus.  (S.  C.)  2-15;  Treece  v.  Treece,  5  Lea  (Tenn.)  221; 
Winters  v.  Elliott,  1  Lea  (Tenn.)  676;  Smithson  v.  Inman,  2  Baxt. 
(Tenn.)  88;  Humphreys  v.  Holtsinger,  3  Sneed  (Tenn.)  228;  Moore 
V.  Giesecke,  76  Tex.  543,  13  S.  W.  290;  Patrick  v.  Roach,  21  Tex. 
251;  Hays  v.  Bonner,  14  Tex.  629;   Foster  v.  BoS,  19  Tex.  Civ.  App. 

405,  47  S.  W.  399;  Kilbom  v.  Johnson  (Tex.  Civ.  App.)  164  S.  W. 
1108;  McComas  v.  Basley,  21  Grat.  (Va.)  23;  Irick  v.  Fulton's  Bx'rs, 
3  Grat.  (Va.)  193 ;  Snarski  v.  Washington  State  Colonization  Co.,  53 
Wash.  221,  101  Pac.  839;    Worthington  v.  Collins'  Adm'r,  39  W.  Va. 

406,  19  S.  B.  527. 

2T7  Cutter  v.  Wait,  131  Mich.  506,  91  N.  W.  753,  100  Am.  St  Rep. 
619;  Glass  v.  Hampton  (Ky.)  122  S.  W.  803;  Morgan  y.  Combs,  33 
Ky.  Law  Rep.  817,  111  S.  W.  294. 
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he  elects  rather  to  claim  compensation  in  money  for  his  im- 
provements.^'* If  an  allowance  is  to  be  made  in  money, 
some  of  the  cases  hold  that  its  amount  is  not  to  be  measured 
by  the  actual  cost  of  the  improvements,  but  only  by  their  rea- 
sonable cost  or  reasonable  value. ^'^  But  a  majority  of  the 
decisions  follow  the  general  rule  that  this  allowance  is  not 
to  be  measured  by  either  the  actual  or  the  reasonable  cost 
of  the  improvements,  but  by  the  amount  to  which  they  have 
permanently  increased  the  vendible  value  of  the  estate.^'' 
But  although  it  does  not  necessarily  follow  that  land  is  en- 
hanced in  value  to  the  same  amount  as  the  cost  or  value  of 
the  improvements  placed  upon  it,  the  court  may  fairly  in- 
fer that  such  is  the  case  if  there  is  no  other  evidence  on  the 
subject. ^°'-  And  where  the  rescission  of  the  contract  of  sale 
is  effected  in  pursuance  of  an  agreement  to  that  effect,  per- 
mitting the  vendor  to  re-enter  upon  certain  conditions,  one 
of  which  is  that  the  vendee  shall  be  repaid  for  all  improve- 
ments which  he  has  made,  it  is  said  that  the  measure  of 
valuation  in  settlement  is  the  cost  of  the  improvements,  and 
not  the  enhanced  value  of  the  land,  the  rule  governing  ac- 
tions for  mesne  profits  not  being  here  applicable.-*^ 

It  should  be  remembered  that,  as  pointed  out  in  an  earlier 
section, ^*^  the  vendee  is  chargeable  for  the  rents  received, 
or  the  rental  value  of  the  property,  while  in  his  possession, 
and  this  may  be  set  off  against  his  claim  for  improvements, 
and  no  allowance  will  be  made  for  such  improvements  if 
it  is  not  shown  that  they  exceed  in  value  the  rents  or  rental 

27  8  North  V.  Bunn,  128  N.  0.  196,  38  S.  B.  814. 

27  9  Fountain  v.  Semitropic  Land  &  Water  Co.,  90  Cal.  677,  .34  Pac. 
497;    Mootz  v.  Petraschefski,  137  Wis.  315,  118  N.  W.  865. 

2S0  Conlan  v.  Sullivan,  110  Cal.  624,  42  Pac.  1081;  Halcomb  v. 
Ison,  140  Ky.  189,  130  S.  W.  1070;  Floyd  v.  Mackey,  112  Ky.  646,  66 
S.  W.  518;  Combs  y.  Combs,  23  Ky.  Law  Rep.  1264,  05  S.  W.  13; 
Lainhart  v.  Gabbard,  28  Ky.  Law  Rep.  105,  89  S.  W.  10 ;  Thornton  v. 
Ogden,  41  N.  J.  Eq.  345,  7  Atl.  619 ;  Jones  v.  Sandlin,  160  N.  C.  150, 
7.-.  S.  E.  1075;  Gillis  v.  Arrlngdale,  135  N.  C.  295,  47  S.  E.  429; 
Korth  V.  Bunn,  128  N.  C.  196,  38  S.  E.  814;  Smith  v.  Stewart,  S3 
N.  C.  406;  Smoot  v.  Smoot,  12  Lea  (Tenn.)  274;  Smithson  v.  Inman, 
2  Baxt.  (Tenn.)  88;   Burwell  v.  Sollock  (Tex.  Civ.  App.)  32  S.  W.  844. 

281  Owen  V.  Pomona  Land  &  Water  Co.,  131  Cal.  530,  63  Pac.  850, 
64  Pac.  253. 

2  82  In  re  Sutton's  Estate,  13  Pa.  Super.  Ct.  492. 

283  Supra,  §  634. 
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value  of  the  estate.^^*  Moreover,  there  are  numerous  deci- 
sions which  make  the  question  of  allowing  the  vendee  for 
improvements  depend  on  his  good  or  bad  faith,  and  which 
hold  that,  if  he  obtained  a  conveyance  of  the  land  by  means 
of  fraud  practised  upon  the  vendor  or  false  representations 
made  to  him,  he  is  not  a  holder  in  good  faith,  and  has  no 
equity  to  claim  any  reimbursement  whatever  for  the  amount 
he  has  expended  in  making  improvements.^*^  And  on  the 
same  principle,  the  vendee  should  not  be  allowed  compensa- 
tion or  credit  for  improvements  made  by  him  after  the  in- 
stitution of  a  suit  against  him  to  rescind  the  sale,^*'  or 
after  he  has  discovered  that  he  was  tricked  into  making  the 
purchase  by  false  representations,  and  so  knows  or  ought 
to  know  that  he  himself  will  seek  a  rescission, ^*^  and  where 
a  parol  contract  for  the  sale  of  land  is  repudiated  by  the 
vendor,  the  vendee  is  not  entitled  to  damages  for  improve- 
ments placed  on  the  land  prior  to  the  contract  of  sale.^'* 
It  has  also  been  held  that  if  the  purchaser  constructs  valu- 
able improvements  on  the  land  in  reliance  on  the  ability  of 
the  vendor  to  give  him  a  good  legal  title,  he  cannot  recover 
for  their  value,  though  he  rightfully  refuses  to  take  the  title 

284  Gage  V.  Pike,  1  Smith  (Ind.)  145;  Bozarth  v.  Banister,  143 
Ky.  476,  136  S.  W.  902 ;  Alvey  v.  Alvey,  30  Ky.  Law  Rep.  234,  97  S. 
W.  1106 ;  Stephenson  v.  Stephenson,  24  Ky.  Law  Rep.  1873,  72  S.  W. 
742 ;  Meriwether  v.  Meriwether,  3  Litt.  (Ky.)  417;  Godwin  v.  Parker, 
152  N.  C.  672,  68  S.  B.  208 ;   Hoover  v.  Calhoun,  16  Grat.  (Va.)  109. 

28  5  Jackson  v.  Ludeling,  99  V.  S.  513,  25  L.  Ed.  460;  Blank  v. 
Aronson,  187  Fed.  241,  109  C.  0.  A.  327;  Dean  v.  Roberts,  182  Ala. 
221,  62  South.  44;  Reeder  v.  Meredith,  78  Ark.  Ill,  93  S.  W.  558,  115 
Am.  St.  Rep.  22;  Mosely  v.  Miller,  18  Bush  (Ky.)  408;  LInthicum  v. 
Thomas,  59  Md.  574;  Suburban  Homes  Co.  v.  North,  50  Mont.  108, 
145  Pac.  2 ;  Moore  v.  Brown,  15  Tex.  129;  Chambers  v.  Wyatt  (Tex. 
Civ.  App.)  151  S.  W.  864 ;  Jinks  v.  Moppin  (Tex.  Civ.  App.)  80  S.  W. 
390;  Knox  v.  Earbee  (Tex.  Civ.  App.)  35  S.  W.  186;  Prickett  v. 
Muck,  74  "Wis.  199,  42  N.  W.  256.  But  compare  Chaney  v.  Coleman, 
77  Tex.  100,  13  S.  W.  850;  McAllster  v.  Barry,  Fed.  Cas.  No.  8,656. 
In  Louisiana,  a  purchaser  In  bad  faith  cannot  demand  restitution  of 
sums  paid  for  improvements  as  a  condition  precedent  to  an  action 
against  him  for  nullity,  but  he  may  claim  such  sums  in  reconvention, 
and  claim  the  payment  of  them,  or  judgment  for  them,  in  case  he  is 
evicted.    Mallerlch  v.  Germaine,  Man.  Unrep.  Cas.  (La.)  444. 

286  Thompson  v.  Kilcrease,  14  La.  Ann.  340;  Snider  v.  Snider,  3  W. 
■V'a.  200. 

287  Neely  v.  Rembert,  71  Ark.  91,  71  S.  "W.  259. 

288  North  V.  Bunn,  128  N.  C.  196,  38  S.  B.  814. 
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finally  offered,^"  and  that  a  vendee  who  incurs  a  forfeiture 
of  his  contract  by  failing  to  make  the  stipulated  payments 
in  due  time,  or  who  admits  his  inability  to  make  such  pay- 
ments and  abandons  the  possession,  is  not  entitled  to  be 
compensated  for  his  improvements."'"'  At  any  rate,  a  for- 
feiture is  not  inequitable,  though  resulting  in  the  loss  of 
valuable  improvements,  where  the  vendee  was  in  posses- 
sion, not  to  make  improvements,  but  to  diminish  the  value 
of  the  property  by  removing  minerals  or  stone  therefrom,^ ''^ 
or  where  the  contract  stipulated  that  the  land  "and  all  im- 
provements thereon"  should  revert  to  the  vendor  on  the 
vendee's  failing  to  pay  a  certain  sum  at  a  certain  time,^"^ 
or  where  the  contract  provided  that  the  vendee  should  im- 
prove the  property  for  the  better  security  of  the  unpaid 
purchase  money. ^^^  Where,  in  a  suit  to  recover  land  on 
rescission  of  a  contract  of  sale,  the  defaulting  vendee  claims 
compensation  for  improvements,  and  the  vendor  disputes 
the  value  of  the  improvements  or  is  unwilling  to  pay  for 
them,  there  must  be  an  accounting,  and  the  decree  should 
provide  for  the  sale  of  the  land,  and  direct  the  proceeds  to 
be  applied  first  to  the  amount  found  due  and  the  surplus 
to  the  vendee.^'* 

On  the  rescission  of  a  contract  for  the  sale  of  lands,  the 
purchaser  in  possession  is  entitled  to  be  reimbursed  for  the 
cost  of  repairs  effected  by  him  upon  the  property,  to  the 
extent  to  which  the  same  were  reasonably  necessary  for  the 
preservation  of  the  premises  or  to  render  them  habitable,-"^ 

28  0  McMulkin  v.  Bates,  46  How.  Prac.  (N.  Y.)  405. 

200  Coleman  v.  Stalnacke,  15  S.  D.  242,  SS  N.  W.  107;  Rainer  v. 
Huddleston,  4  Heisk.  (Tenn.)  22.3:  Banks  v.  McQiiatters  (Tex.  Civ. 
App.)  .57  S.  W.  .3.34 ;  First  Nat.  Bank  v.  Jackson  (Tex.  Civ.  App.)  40 
S.  W.  S33. 

201  Axford  V.  Thomas,  160  Pa.  8,  28  Atl.  443. 
2  02  Cook  V.  Enright,  134  Cal.  1,  66  Pac.  3. 

2»3  Watt  V.  Hunter,  20  Tex.  Civ.  App.  76,  48  S.  W.  593,  49  S.  W. 
412. 

ao-i  Lytle  V.  Scottish  American  Mortg.  Co.,  122  Oa.  458,  50  S.  E. 
402. 

aDs  Cordes  v.  Cu.shman,  79  Kan.  702,  101  Pac.  460;  McKenzle  v. 
Bacon,  41  La.  Ann.  6,  5  South.  640;  Farris  v.  Ware,  60  Me.  4S2 ; 
Canada  v.  Canada,  6  Cush.  (Mass.)  15;  V.'ilhelm  v.  Federgreen,  157 
N.  Y.  713,  ."3  X.  E.  1133.  See  Domeracki  v.  Janlkowski,  255  111.  575, 
99  N.  E.  579. 
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and  he  may  set  off  his  claim  for  such  repairs  against  the 
charge  for  rent  or  for  the  value  of  his  use  of  the  land.""  In 
the  case  of  agricultural  property,  if  the  purchase  is  rescind- 
ed by  the  vendee,  on  account  of  the  vendor's  fraud,  the 
former  will  be  entitled  to  retain  the  possession  until  he 
has  had  a  reasonable  opportunity  to  mature  and  remove 
his  growing  crops.-"''  If  the  rescission  is  at  the  instance 
of  the  vendor,  and  is  on  the  ground  that  the  vendee  has 
failed  to  make  punctual  payment  of  the  purchase  money,  his 
right  in  the  premises  does  not  terminate  until  there  has 
been  an  actual  forfeiture,  and  though  he  may  be  in  default, 
he  is  entitled  to  a  crop  sown  before  such  forfeiture.""'  But 
he  cannot  claim  crops  sown  after  an  actual  rescission  of  the 
contract,  or  after  receiving  notice  of  a  forfeiture,^""  unless 
the  vendor  waives  his  right  thereto  by  suing  only  for  the 
value  of  the  use  and  occupation  of  the  land.^"" 

§  637.     Allowance  for  Taxes  and  Incumbrances  Paid. — ■ 

Even  though  the  purchaser  in  a  contract  for  the  sale  of  land 
obtained  the  contract  or  a  deed  by  means  of  fraud,  duress, 
or  other  inequitable  practices,  he  is  still  entitled,  on  rescis- 
sion, to  be  reimbursed  for  his  expenditures  in  paying  taxes 
on  the  land.^*"-  And  conversely,  where  the  contract  is  re- 
scinded for  the  fraud  of  the  vendor,  he  will  be  required  to 
repay  to  the  purchaser  the  amount  paid  by  the  latter  for 
taxes. ^°^  But  when  the  suit  for  rescission  is  not  against 
the  fraudulent  vendee,  but  against  one  to  whom  he  has  con- 
veyed the  land,  the  defendant  is  not  entitled  to  recover  for 
taxes  paid  by  his  grantor.^"^     The  same  rule  applies  to  a 

296  MeKiimey  v.  McOuUar,  95  Ark.  164,  128  S.  W.  1043. 
20  7  Gayle  v.  Troutman,  31  Ky.  Law  Kep.  718,  103  S.  W.  342. 
298  Sornberger  v.  Berggren,  20  Neb.  399,  30  N.  W.  413. 
29  9  Schmidt  v.  Williams,  72  Iowa,  317,  33  N.  W.  693. 

300  Golden  Valley  Land  &  Cattle  Co.  v.  Johnstone,  21  N.  D.  101, 
128  N.  W.  691,  Ann.  Cas.  1913B,  631. 

301  King  V.  Carmody,  101  Iowa,  682,  70  N.  W.  734;  Lawson  v. 
Davis,  26  Ky.  Law  Rep.  1014,  82  S.  W.  1010;  Atkins  v.  Atkins,  193 
Mass.  124,  80  N.  E.  806,  11  L.  B.  A.  (N.  S.)  273,  122  Am.  St.  Rep.  221; 
Brown  v.  Columbus  (N.  J.  Ch.)  75  Atl.  917;  Bond  v.  Wilson,  129  N.  C. 
325,  40  S.  B.  179.  Compare  Chambers  v.  Wyatt  C-Tex.  Civ.  App.)  151 
S.  W.  864.    And  see  Guckenheimer  v.  Angevine,  81  N.  Y.  394. 

3  02  Nelson  v.  Allen,  117  Wis.  91,  93  N.  W.  807. 
303  Seymour  v.  Shea,  62  Iowa,  708,  16  N.  W.  196. 
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vendee  paying  off  incumbrances  on  the  land,  or  interest 
thereon.  It  is  the  ordinary  rule  in  actions  at  law  that  a 
party  must  lose  all  advantage  gained  by  his  fraud  and  the 
money  which  has  been  paid  by  him ;  but  in  equity,  where 
the  party  seeking  to  avoid  or  rescind  a  sale  has  been  ben- 
efited by  the  fraudulent  purchaser's  paying  off  incumbranc- 
es, the  latter  will  be  entitled  to  be  reimbursed.'"''  But  he 
cannot  claim  reimbursement  for  interest  paid  on  a  mortgage 
after  the  institution  of  a  suit  by  his  grantor  to  set  the  con- 
veyance aside. ^*"'  And  in  regard  to  both  taxes  and  incum- 
brances, or  interest  on  the  latter,  there  can  be  no  allowance 
made  to  the  vendee  when  the  amount  he  has  so  paid  out 
does  not  exceed  the  rental  value  of  the  premises,  or  the 
value  of  his  use  and  occupation  thereof."""  And  where  a 
grantee  voluntarily  pays  a  specified  sum  to  a  third  person 
to  procure  possession  of  deeds  and  a  bill  of  sale,  the  heirs  of 
the  grantor,  suing  to  set  aside  the  instruments  on  the 
ground  of  fraud,  are  not  required  to  return  to  the  grantee 
the  money  so  paid  by  him.""^ 

304  Royal  V.  Goss,  154  Ala.  117,  4.5  South.  2.31;  Graves  v.  George, 
IS  Ky.  Law  Rep.  453,  37  S.  W.  59 ;  McCall  v.  McCall,  159  Mich.  144, 
123  N.  W.  550;  White  v.  Trotter,  14  Siiiedes  &  M.  (Miss.)  30,  53  Am. 
Dec.  112 ;  Fleckenstein  v.  "Waters,  ICO  Mo.  649,  61  S.  W.  615 ;  Grant 
V.  Bell,  26  R.  I.  288,  58  Atl.  951 ;  Reeves  v.  White  (N.  J.  Ch.)  95  Atl. 
184. 

305  Mclndoo  V.  Wood  (Tex.  Civ.  App.)  162  S.  W.  488. 

306  Penfield  v.  Penfleld,  41  Conn.  474;  McKee  v.  Eaton,  26  Kan. 
226;    Groesbeck  v.  Groe-sbeck,  49  Or.  113,  88  Pac.  S70. 

307  De  Bow  V.  Wollenberg,  52  Or.  404,  96  Pac.  536,  97  Pac.  717. 
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641.  Slame;    Sales  of  Personal  Property. 

642.  Assignee  of  Purchase-Money  Notes. 

§  638.  General  Rule. — When  the  rights  of  innocent  third 
persons  have  become  materially  involved,  and  it  is  essential 
to  their  protection  that  a  contract  or  conveyance,  which 
otherwise  would  be  voidable  because  tainted  with  fraud  or 
other  vice,  should  be  sustained,  equity  requires  that  it 
shall  be  upheld,  and  therefore  it  is  no  longer  in  the  power 
of  the  injured  party  to  rescind  it  or  obtain  its  cancellation, 
but  he  must  be  left  to  such  remedies  as  the  law  may  af- 
ford him.^  This  doctrine  is  chiefly  grounded  upon  the  fa- 
miliar rule  that  when  one  of  two  innocent  persons  must  suf- 
fer from  the  fraud  of  another,  the  loss  must  fall  on  him 
whose  negligence  or  imprudence  has  made  possible  the  per- 
petration of  the  fraud.^  Thus,  in  a  case  in  California,  it  ap- 
peared that  the  defendant  in  the  action  had  sold  his  inter- 
est in  a  partnership  to  the  plaintiff,  his  co-partner,  for  a  cer- 
tain sum.  Such  interest,  however,  was  worth  a  much  larger 
sum,  because  of  an  arrangement  which  the  plaintiff  had  pre- 
viously made  with  certain  third  persons,  unknown  to  the 
defendant.  The  purchasing  partner  afterwards  formed  a 
partnership  with  third  persons,  and  successfully  carried  out 
the  arrangement  referred  to.  It  was  held  that  equity  would 
not  rescind  the  contract  of  dissolution  and  sale  between  the 
original  partners  on  the  ground  of  fraud,  to  the  injury  of 
such  third  persons,  but  would  leave  the  defendant  to  his  ac- 


1  Dettra  v.  Kestner,  147  Pa.  566,  23  Atl.  889 ;  Hoeldtke  v.  Horst- 
man  (Tex.  Civ.  App.)  128  S.  W.  642;  Whitcomb  v.  Hardy,  73  Minn. 
285,  76  N.  W.  29 ;    Burt  t.  Bowles,  69  Ind.  1. 

2  Bankers'  Nat.  Bank  v.  Western  Union  Old  Storage  Co.,  73  111. 
App.  410,  affirmed,  176  111.  260,  52  N.  E.  30.  See  Forcum  v.  Brown, 
251  111.  301,  96  N.  E.  259. 


§    639  RESCISSION  OF  CONTRACTS  1472 

tion  at  law  against  his  former  partner.''  So,  a  contract 
whereby  plaintiff  transferred  certain  water  rights  to  defend- 
ant, and  to  a  corporation  duly  organized  by  them,  cannot  be 
rescinded  after  the  stock  of  the  corporation  has  been  sold  to 
third  persons,  and  particularly  when  it  has  expended  mon- 
ey in  perfecting  and  improving  the  property.*  So  again,  one 
who  has  granted  land  in  consideration  of  certificates  of  cor- 
porate stock,  and  thereafter  transferred  the  stock  to  his 
minor  children  on  the  books  of  the  corporation,  cannot  re- 
scind the  contract  and  place  the  corporation  in  statu  quo  by 
tendering  the  certificates  owned  by  his  children  but  still  in 
his  possession.''  But  mortgagees  of  goods  cannot  complain 
that,  in  a  suit  by  the  vendors  of  the  mortgagor  to  set  aside 
the  sale  for  fraud,  a  sale  of  the  goods  was  ordered  in  disre- 
gard of  a  prayer  by  such  vendors  that  the  goods  be  iden- 
tified and  kept  intact,  so  that  each  of  them  might  establish 
his  title  to  the  part  thereof  which  was  purchased  from  him.° 
And  it  is  enacted  by  law  in  some  states  that,  "when  a  con- 
tract of  sale  is  rescinded  for  fraud,  the  rights  of  the  vendor 
reclaiming  the  goods  are  superior  to  those  of  one  who  has 
acquired  the  goods  or  a  lien  thereon  in  consideration  of  an 
antecedent  debt."  ^ 

§  639.     Contracts  for  Benefit  of  Third  Persons. — If  two 

persons  make  a  contract  for  the  benefit  of  a  third,  or  which 
may  inure  to  his  benefit,  it  is  in  their  power  to  modify,  ab- 
rogate, or  rescind  the  contract  at  any  time  before  the  third 
person  makes  himself  privy  to  it  by  assenting  to  or  accept- 
ing the  provisions  for  his  benefit."  Thus,  for  instance,  an 
agreement  between  the  grantor  and  grantee  of  land  that 
the  latter  shall  assume  a  mortgage  on  the  property  may  be 
rescinded  by  the  parties,  if  the  mortgagee  has  not  explicitly 
signified  his  acceptance  of  it  or  taken  any  action  from  which 


3  Meyers  v.  Merillion,  118  Cal.  352,  50  Pac.  662. 

4  Bee  l:\vLth  v.  Sheldon,  165  Cal.  319,  131  Pac.  1049. 

s  Francis  v.  Nov,-  York  &  B.  E.  R.  Co.,  108  N.  Y.  93,  15  N.  E.  192. 

6  Exchanije  Banlc  v.  H.  B.  Oaflin  Co.,  lOO  Ga.  640,  28  S.  E.  4;',9. 

7  Civ.  Code  Ga.  1910,  §  i;!OT. 

8  Merrick  v.  Giddings,  1  Miickey  (12  D.  C.)  394;  Durham  v.  Bischof, 
4T  Ind.  211;  Thompson  v.  Parker,  S'^,  Ind.  9!J ;  Kelly  v.  Koberts,  40 
N.  T.  i:s ;   Trimble  y.  Strother,  25  Ohio  St.  378. 
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his  acceptance  may  be  fairly  presumed,"  and  the  mere  fact 
that  he  knew  of  the  agreement  with  reference  to  the  assump- 
tion of  the  mortgage,  and  thereafter  notified  the  vendee  of 
maturing  interest,  is  not  enough  to  preclude  the  vendor  from 
declaring  the  contract  forfeited  for  a  default  in  payments.^" 
But  on  the  other  hand,  a  contract  in  which  anything  is  stip- 
ulated for  the  benefit  of  a  third  person  cannot  be  revoked  or 
rescinded  by  the  parties  after  such  third  person  has  assented 
to  or  accepted  it,  or  after  they  have  allowed  him,  with 
knowledge  that  he  is  relying  on  the  contract,  to  place  him- 
self in  a  position  from  which  he  cannot  retreat  without  loss 
in  case  the  contract  is  not  performed,  but  in  such  case  he 
may  insist  upon  the  performance  of  the  contract  in  so  far 
as  it  touches  his  interests. ^^ 

§  640.  Bona  Fide  Purchasers  for  Value. — Though  a 
deed  or  mortgage  may  have  been  procured  by  means  of 
fraud  or  false  representations,  or  by  duress  or  undue  in- 
fluence, or  without  consideration,  so  as  to  make  it  voidable 
at  the  instance  of  the  grantor,  yet  it  cannot  be  rescinded  or 
canceled  after  the  property  has  been  transferred  to  a  bona 
fide  purchaser  for  value,  who  takes  without  knowledge  of, 
or  participation  in,  the  fraud  or  other  invalidating  circum- 
stance.^^   Thus,  for  instance,  a  vendor  of  land  who  has  no- 

9  Berkshire  Life  Ins.  Co.  v.  Ilutchings,  100  Ind.  496 ;  Gilbert  v. 
Sanderson,  56  Towa,  3-19,  9  N.  W.  293,  41  Am.  E,ep.  103;  Colvin  v. 
Xewell,  8  Ky.  Law  Eep.  9o9 ;  Morrison  v.  Barry,  10  Tex.  Civ.  App. 
22,  30  S.  W.  376. 

10  Miller  V.  Hugbes,  95  Iowa,  223,  63  N.  W.  680. 

11  American  Central  Life  Ins.  Co.  v.  Rosenstein  (Ind.  App.)  88 
N.  E.  97 ;  CucuUu  v.  Walker,  16  La.  Ann.  198 ;  Crowell  v.  Currier,  27 
N.  J.  Eq.  152;  Colwell  Lead  Co.  v.  Construction  Material  &  Coal 
Co.,  156  App.  Dlv.  824,  142  N.  Y.  Supp.  112 ;  Etscheid  v.  Baker,  112 
Wis.  129,  88  N.  W.  52 ;  Tweeddale  v.  Tweeddale,  116  Wis.  517,  93  N. 
W.  440,  61  L.  R.  A.  509,  96  Am.  St.  Rep.  1003 ;  Bassett  v.  Hughes, 
43  Wis.  319. 

12  Franldin  Sav.  Bank  v.  Taylor,  53  Fed.  854,  4  C.  C.  A.  55;  Royal 
V.  Goss,  154  Ala.  117,  45  South.  231;  Cole  v.  Bean,  1  Ariz.  364,  25 
Pac.  537 ;  Richardson  v.  Wren,  11  Ariz.  395,  95  Pac.  124,  16  L.  R.  A. 
(N.  S.)  190 ;  Kennedy  v.  Afdal,  229  111.  295,  82  X.  E.  291 ;  Henson  v. 
Westcott,  82  111.  224;  Mendelsohn  v.  Armstrong,  52  La.  Ann.  1300, 
27  South.  735;  Thomas  v.  Mead,  8  Mart.  N.  S.  (La.)  341,  19  Am. 
Dec.  187 ;  V>'right  v.  Fisher,  65  Jlieh.  275,  32  N.  W.  605,  8  Am.  St. 
Rep.  886;  Culbertson  v.  H.  Witbeck  Co.,  92  Mich.  469,  52  N.  W.  993; 
Leslie  v.  Carter,  240  Mo.  552,  144  S.  W.  797;    Attorney  General  v. 

Black  Resc. — 93 
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tice  of  the  fact  that  the  purchaser  in  possession,  under  the 
contract  of  sale,  has  placed  a  mortgage  on  the  property, 
cannot  thereafter  rescind  the  sale,  whether  for  cause  or  by 
agreement  with  the  purchaser,  without  the  consent  of  the 
mortgagee,  or  without  giving  him  an  opportunity  to  per- 
form the  contract. '^^  So,  the  fact  that  a  mortgagor  is  in- 
duced by  fraudulent  representations  to  sign  the  mortgage 
without  reading  it  renders  it  voidable  merely,  and  not  void, 
and  therefore  it  cannot  be  avoided  in  the  hands  of  a  person 
who  in  good  faith  advances  money  thereon.^*  So,  a  married 
woman  cannot  avoid  a  mortgage  or  conveyance  executed 
by  her  of  her  separate  estate,  on  the  ground  of  fraud  and 
false  representations  on  the  part  of  her  husband,  of  which 
the  mortgagee  was  ignorant  and  innocent.^ ^  But  if  a  third 
person  takes  property  with  knowledge  that  it  was  procured 
by  his  grantor  from  the  original  owner  by  fraud,  false  rep- 
resentations, duress,  etc.,  or  if  he  knows  facts  sufficient  to 
put  a  man  of  ordinary  business  prudence  on  inquiry,  which 
would  lead  to  such  knowledge,  then  he  cannot  claim  the 
protection  of  a  bona  fide  purchaser,  and  the  transfer  to  him 
is  no  obstacle  to  a  rescission  or  cancellation  at  the  instance 
of  such  original  owner. '^^     Thus,  where   the  release  of  a 


Purmort,  5  Talfre  (N.  Y.)  620;  Boyd  v.  Turpin,  94  N.  C.  137,  55  Am. 
Rep.  r,li7 ;  Giirza  v.  Scott,  5  Tex.  Civ.  App.  2S9.  24  S.  W.  89 ;  Hill  v. 
Horse  Creek  Coal  Land  Co.,  70  W.  A'a.  221,  73  S.  E.  718 ;  Dunfee  v. 
Childs,  59  W.  Va.  225,  53  S.  E.  209;  Western  Min.  &  Jlfg.  Co.  v. 
Peytoiia  Cannel  Coal  Co.,  8  W.  Ya.  406.  Compare  Bailey  v.  Herron, 
20  Ky.  L^w  Kep.  1957,  50  S.  W.  S34 ;  Thomas  v.  Sweet,  111  Ivy.  407, 
63  S.  ^Y.  7S7,  05  S.  W.  S27 ;   Bonelli  v.  Burton,  01  Or.  429,  123  Pae.  37. 

13  Scott  V.  Farnam,  55  Wash.  336,  104  Pac.  639.  Compare  Raffierty 
V.  Heath,  115  Va.  195,  78  S.  Fj.  641. 

14  Dixon  V.  Wilmington  Savings  &  Trust  Co.,  115  N.  C.  274,  20 
S.  E.  404. 

15  I'axton  v.  Marshall  (C.  0.)  18  Fed.  361;  Vancleave  v.  Wilson, 
73  Ala.  387;  Pacific  (Juano  Co.  v.  Anglin,  82  Ala.  402,  1  South.  852. 
But  see  Central  Bank  v.  Copeland,  IS  Md.  305,  81  Am.  Dec.  .7.17, 
holding  that  the  fact  that  mortgagees  took  no  part  in  procuring  the 
morti,'age,  which  «as  obtaiiitil  from  a  married  woman  by  her  hus- 
band by  durt'ss,  will  not  help  them  ivhen  she  seeks  to  avoid  the 
transaction  on  that  ground,  since  they  allowed  the  husband  to  act 
as  their  agent  and  are  bound  by  his  acts. 

le  Old  Colony  Trust  Co.  v.  Dubuque  Light  &  Traction  Co.  (C.  C.) 
89  Fed.  704 ;  Loekwood  v.  Tate,  96  Ala.  353,  11  South.  406 ;  Light  v. 
Jacobs,  183  Mass.  206,  66  N.  e.  700 ;    Brice  v.  Brice,  5  Barb.  (N.  T.) 
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mortgage  has  been  obtained  by  fraud,  equity  will  reinstate 
the  mortgage,  not  only  as  against  the  mortgagor,  but  also  as 
against  a  purchaser  from  him  with  notice  of  the  mortgage, 
and  in  whose  favor  no  new  rights  have  intervened  since  the 
release.^'  Moreover,  the  character  of  a  bona  fide  purchaser 
is  not  made  out,  within  the  meaning  of  the  rule  under  con- 
sideration, where  it  appears  that,  though  a  deed  was  exe- 
cuted to  him,  it  was  neither  delivered  to  nor  accepted  by 
him  nor  any  consideration  given.''  And  it  is  not  enough 
that  the  purchaser  should  have  taken  the  property  in  good 
faith  and  without  knowledge  of  invalidating  circumstances, 
but  it  must  also  be  shown  that  he  paid  value  for.it.^"  Thus, 
one  who  takes  an  assignment  of  a  bond  and  mortgage  se- 
curing the  price  of  property,  upon  a  fraudulent  conveyance 
thereof,  but  who  takes  it  simply  as  a  gift  and  without  pay- 
ing any  pecuniary  consideration,  is  not  a  bona  fide  purchas- 
er so  as  to  prevent  a  rescission  of  the  contract  as  against 
him.''''  But  if  a  third  person,  acting  in  good  faith,  has 
paid  a  substantial  part  of  the  consideration  in  cash,  the 
fact  that  another  part  of  the  consideration  was  an  anteced- 
ent debt  of  the  grantor's  husband,  does  not  affect  his  rights 
as  a  bona  fide  purchaser.^^ 

But  if  the  original  transfer  was  absolutely  void,  no  ques- 
tion of  the  rights  of  subsequent  purchasers  can  arise.  Thus, 
a  forged  deed  cannot  operate  to  convey  title  to  the  gran- 
tee or  to  persons  holding  under  him,  nor  will  the  good  faith 
of  a  subsequent  holder  suffice  to  make  such  deed  a  good 
conveyance  of  title. ^^  And  it  has  been  held  that  the  ques- 
tion of  fraud  only  becomes  important,  in  an  action  to  re- 
scind a  sale,  where  the  sale  is  fully  consummated,  but  that 


53.3;    Beeson  v.   Smith,  149  N.  C.   142,  62  S.  B.   888;    Hofeeker  v. 
Pfeil,  193  Pa.  288,  44  Atl.  421 ;   Taylor  v.  National  Bank,  6  S.  D.  511, 
62  N.  W.  99 ;   Goree  v.  Goree,  22  Tex.  Oiv.  App.  470,  54  S.  W.  1036. 
ir  Ellis  V.  Lindley,  37  Iowa,  334. 

18  Reddin  v.  Dunn,  2  Colo.  App.  518,  31  Pac.  947. 

19  Oolton  Imp.  Co.  v.  Kichter,  2G  Jlisc.  Rep.  26,  55  N.  Y.  Supp.  486; 
Rapps  V.  Gottlieb,  142  N.  Y.  164,  36  N.  E:  1052.  See  Reed  v.  Wes- 
sel,  7  Mich.  139. 

2  0  Baker  v.  Lever,  67  N.  T.  304,  23  Am.  Rep.  117. 
21  Finnegan  v.  Flnnegan,  3  Tenn.  Ch.  510. 
2  2  Sapp  V.  Cline,  131  Ga.  433,  62  S.  E.  529. 
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where  no  sale  is  really  made,  but  a  delivery  is  effected  to 
one  on  false  representations  that  he  is  acting  for  an  undis- 
closed principal,  the  party  to  whom  delivery  is  made  is  in 
no  position  to  transfer  title,  even  to  a  bona  fide  purchaser, 
since  there  is  an  absence  of  a  party  to  the  contract  and 
therefore  no  contract  of  sale.^^  The  question  of  the  rights 
of  an  innocent  purchaser  for  value  from  the  grantee  of  an 
insane  grantor  has  been  considered  in  another  connec- 
tion.^* 

§  641.  Same;  Sales  of  Personal  Property. — Substantial- 
ly the  same  rules  govern  the  case  of  a  sale  of  personal  prop- 
erty, induced  by  fraud,  but  followed  by  a  transfer  of  the 
goods  to  a  third  person.  "Where  a  vendee  obtains  pos- 
session of  a  chattel  with  the  intention  by  the  vendor  to 
transfer  both  the  property  and  possession,  although  the 
vendee  has  committed  a  false  and  fraudulent  misrepresen- 
tation in  order  to  effect  the  contract  or  obtain  the  posses- 
sion, the  property  vests  in  the  vendee,  until  the  vendor  has 
done  some  act  to  disaffirm  the  transaction,  and  the  legal 
consequence  is  that  if,  before  the  disaffirmance,  the  fraudu- 
lent vendee  has  transferred  either  the  whole  or  a  partial  in- 
terest in  the  chattel  to  an  innocent  transferee,  the  title  of 
such  transferee  is  good  against  the  vendor."  '^^  This  prin- 
ciple is  more  fully  explained  in  an  important  decision  in 
Alabama,  as  follows :  Where  a  buyer  of  goods  has  been 
guilty  of  such  fraudulent  conduct  as  will  authorize  the 
seller  to  rescind  the  contract  and  recover  the  goods,  a  third 
person  claiming  them  as  a  sub-purchaser,  must  show  that 
he  bought  from  the  original  vendee  and  that  he  paid  the 
reasonable  value  of  the  goods  or  took  them  at  their  rea- 
sonable value  in  payment  of  a  bona  fide  debt.  If  he  holds 
the  goods  under  a  secret  trust  for  the  original  purchaser,  the 
seller  will  be  entitled  to  recover  from  the  sub-vendee  upon 
proof  of  facts  which  would  enable  him  to  recover  from  the 
original  vendee.  But  if  the  sub-vendee  shows  that  he  paid 
reasonable  value  for  the  goods,  the  burden  is  on  the  seller  to 

23  EodlifC  V.  Dallinger,  141  Mass.  1,  4  N.  B.  805,  55  Am.  Rep.  439. 

2*  Supra,  §  258. 

2s  Pease  v.  Gloahec,  L.  R.  1  P.  0.  220. 
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show  notice  to  the  sub-vendee  of  the  fraud  of  the  original 
vendee  at  the  time  of  tlie  purchase  or  before  payment  of 
the  purchase  price.  And  in  the  case  of  a  sub-purchaser 
without  notice,  it  is  not  necessary  that  the  consideration 
which  he  paid  should  have  been  all  cash,  or  that  it  should 
have  been  equal  to  the  full  value  of  the  goods,  but  only 
that  it  was  a  valuable  consideration  as  distinguished  from 
a  good  consideration.^"  It  may  be  added  that  where  the 
seller  of  personal  property  has  put  it  out  of  his  power  to 
return  the  property  received  in  part  payment  thereof,  he 
cannot,  as  against  a  subsequent  bona  fide  purchaser,  claim 
that  the  sale  was  conditional,  and  rescind  it  for  a  failure  to 
pay  the  balance  of  the  purchase  price. ^^ 

§  642.  Assignee  of  Purchase-Money  Notes. — When  the 
vendor  of  land  takes  purchase-money  notes  and  assigns 
one  or  more  of  them,  his  right  to  rescind  the  contract  of 
sale  on  default  or  repudiation  by  the  vendee,  and  to  reclaim 
the  land,  is  suspended  by  the  assignment,  since  it  is  no 
longer  in  his  power  to  put  the  vendee  in  statu  quo  by  re- 
turning all  of  the  notes;  and  the  right  of  rescission  will  not 
be  revived  until  the  legal  title  to  the  land  and  the  owner- 
ship of  all  of  the  notes  shall  unite  in  some  one  individual, 
but  until  such  time,  the  remedy  is  by  foreclosure  and  sale 
of  the  property  under  the  vendor's  lien,  if  any,  reserved  in 
the  contract.''*  Similarly,  if,  after  the  maturity  of  a  note 
given  for  the  purchase  price  of  land,  an  action  for  its  col- 
lection is  brought  by  a  bona  fide  transferee  before  maturity, 
it  is  too  late  for  the  vendee  to  rescind  the  contract  and  en- 
join the  collection  of  the  note  on  grounds  which  would  have 
been  available  against  the  vendor,  as,  for  instance,  defect 
of  title  or  the  existence  of  an  undisclosed  incumbrance.^" 

2  6  Pelliam  v.  diattahoochee  Grocery  Co.,  146  Ala.  216,  41  South. 
12,  8  L.  R.  A.  (N.  S.)  448,  119  Am.  St.  Rep.  19. 

2  7  Dial  T.  Peterson,  34  111.  App.  478. 

2S  Douglass  V.  Blount,  95  Tex.  3C9,  67  S.  W.  484,  58  L.  R.  A.  699; 
McClure  v.  Bryant,  18  Tex.  Civ.  App.  141,  44  S.  W.  3 ;  Rus^iell  v. 
Kirkbride,  62  Tex.  455;  Lawson  v.  ConoUy,  51  La.  Ann.  1753,  26 
Soutli.  612 ;    Shaw  v.  Benesh,  37  Wash.  457,  79  Pac.  1007. 

29  Brill  V.  Merchants'  &  Planters'  Bank  (Miss.)  12  South.  29 ; 
JIayes  v.  Robinson,  93  JIo.  114,  5  S.  W.  611.  But  see  Smith  v.  Pet- 
tus,  1  Stew.  &  P.  (Ala.)  107. 
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But  even  in  the  case  of  a  purchase-money  note,  the  assignee 
will  be  required  to  show  the  exercise  of  reasonable  care  and 
prudence.  Thus  where  the  purchaser  of  land,  after  deliv- 
ery of  the  deed  to  him,  fraudulently  included  other  land  in 
it,  and  then  made  a  voluntary  conveyance  of  all  of  it  to  a 
third  person,  taking  back  purchase-money  notes,  which  he 
assigned  to  a  bank,  and  the  bank  did  not  examine  the  rec- 
ords, but  took  the  purchaser's  word  as  to  the  title,  it  was 
held  that  there  was  nothing  to  estop  the  original  vendor 
from  obtaining  relief  against  the  deed.'" 

30  GUI  V.  Fugate,  117  Ky.  257,  78  S.  W.  188. 
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§  643.  Jurisdiction  of  Equity. — Courts  of  equity  have 
jurisdiction  to  grant  relief,  by  way  of  rescis.'^ion  or  cancella- 
tion, against  contracts  or  conveyances  procured  by  means 
of  deception,  fraudulent  concealment,  false  representations, 
or  fraud  in  any  of  its  other  forms  or  manifestations.^  This 
jurisdiction  is  sometimes  said  to  be  concurrent  with  that 
of  the  courts  of  law.^  That  is  to  say,  fraud  is  a  species  of 
tort,  which  may  lay  a  foundation  for  an  action  at  law,  in 
which  compensation  is  claimed  by  way  of  damages.  But 
this  does  not  exclude  the  wider  jurisdiction  of  equity,  under 

1  Robinson  v.  Tetter,  238  111.  320,  87  N.  E.  363;  Hardwick  v. 
Forbes'  Adm'r,  1  Bibb  (Ky.)  212;  Trask  v.  Chase,  107  Me.  137,  77 
Atl.  698;  Rosenthal  v.  Mahon,  65  Md.  418,  5  Atl.  246;  Dodd  v. 
Cook,  11  Gray  (Mass.)  495 ;  Gilbert  v.  Haire,  43  Mich.  283,  5  N.  W. 
321 ;  Lynch  v.  Herrig,  32  Jlont.  267,  80  Pac.  240 ;  Hubbard  v.  In- 
ternational Mercantile  Agency,  68  N.  J.  Eq.  434,  59  Atl.  24;  Ring  v. 
New  Auditorium  Pier  Co.,  77  N.  J.  Eq.  422,  77  Atl.  1054 ;  Davis  v. 
William  Rosenzweig  Realty  Oi>erating  Co.,  192  N.  Y.  1128,  84  N.  B. 
943,  20  L.  R.  A.  (N.  S.)  175,  127  Am.  St.  Rep.  SOO;  Adams  v.  Gilllg, 
199  N.  Y.  314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.)  127,  20  Ann.  Cas.  910 ; 
Higglns  V.  Crouse,  63  Hun,  134,  17  N.  Y.  Supp.  696;  McGeary  v. 
Jenkins,  187  Pa.  440,  41  Atl.  315;  Hotchkiss  v.  Fortson,  7  Yerg. 
(Tenn.)  67 ;  Deveny  v.  Hart  Coal  Co.,  63  W.  Va.  650,  60  S.  E.  789 ; 
Crisllp  V.  Cain,  19  W.  ^'a.  438. 

2  Waddell  v.  Lanier,  62  Ala.  347 ;  Weeks  v.  Currier,  172  Mass.  53, 
51  N.  E.  416 ;  Fred.  Macey  Co.  v.  Macey,  143  Mich.  138,  106  N.  W.  722, 
5  L.  R.  A.  (N.  S.)  1036;   Culver  v.  Avery,  161  Mich.  322,  126  N.  W.  439. 
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which  a  fraudulent  transaction  may  be  unravelled,  the  con- 
tract or  transfer  completely  undone,  and  the  parties  re- 
stored to  their  former  position.  If  the  remedy  which  the 
law  affords,  a  recovery  of  damages,  is  adequate  to  the  case, 
equity  may  properly  refuse  to  interfere.  But  if  the  injury 
caused  by  allowing  the  contract  to  stand  would  be  irrepara- 
ble, if  no  proceeding  at  law  would  afford  adequate  relief, 
or  if  complete  justice  can  be  done  only  by  rescinding  the 
fraudulent  transaction,  then  the  jurisdiction  of  equity  is 
clear  and  undoubted.^  A  court  of  law,  it  should  be  observ- 
ed, can  award  damages  for  the  breach  of  a  contract  or  for 
the  deceit  or  fraud  by  which  a  party  was  induced  to  enter 
into  it,  but  cannot  rescind  a  contract  or  cancel  a  deed.*  But 
in  equity,  on  the  other  hand,  when  a  case  of  fraud  is  estab- 
lished, the  court  may  set  aside  all  transactions  founded  on 
it,  however  they  may  have  been  effected,  and  notwithstand- 
ing any  contrivance  by  which  it  may  have  been  attempted 
to  protect  them,^  and  may  also  treat  acts  as  having  been 
done  which  ought  to  have  been  done,  and  convert  the  par- 
ty who  has  committed  a  fraud  and  profited  by  it  into  a  trus- 
tee for  the  injured  party."  But  a  court  of  equity  can  act 
only  on  the  conscience  of  a  party,  and  hence,  if  a  party  has 
done  nothing  which  taints  his  conscience,  no  demand  can 
attach  upon  it  so  as  to  give  jurisdiction.^ 

We  may  say,  therefore,  that  while  the  jurisdiction  of 
equity  in  cases  of  fraud  is  undoubted,  it  does  not  necessarily 
follow  that  a  suit  is  maintainable  in  equity  for  the  rescis- 
sion of  a  contract  merely  on  an  allegation  of  fraud,  but 
there  must  be,  in  connection  with  that  element,  some  special 
circumstances  which  render  rescission  by  the  mere  act  of 

3  Dixie  Cotton  Picker  Co.  v.  Bullock  (C.  C.)  188  Fed.  921 ;  Mont- 
gomery V.  McLaury,  143  Cal.  83,  76  Pac.  964 ;  Patterson  v.  People, 
2:;  Colo.  App.  479,  1.30  Pac.  61.x ;  Teft  v.  Stewart,  31  Mich.  367; 
Sumner  v.  Staton,  151  N.  C.  198,  Go  S.  E.  902,  IS  Ann.  Oas.  802; 
Olston  V.  Oregon  Water  Power  &  Ry.  Co.,  52  Or.  343,  96  Pac.  1095, 
97  Pac.  538,  20  L.  R.  A.  (N.  S.)  915 ;  TibWas  v.  Burrell,  46  Pa.  Super. 
Ct.  46«. 

4  Riverside  Residence  Co.  v.  Husted,  109  Va.  688,  64  S.  E.  958. 

6  Furlong  t.  Sanford,  87  Va.  50G,  12  S.  E.  1048. 

0  Bennett  v.  Harper,  36  W.  Va.  546,  15  S.  E.  143. 

7  Boone  v.  Chiles,  10  Pet.  177,  9  L.  Ed.  388 ;  Hemmer  v.  United 
States,  204  Fed.  898,  1.23  0.  0.  A.  194. 
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the  plaintiff  and  his  remedy  at  law  not  adaptable  adequate- 
ly to  cure  the  wrong.*  Such  special  circumstances,  how- 
ever, are  present  where  it  is  shown  that  recourse  to  equity 
is  necessary  to  avoid  a  multiplicity  of  suits,"  or  to  save  the 
complainant  from  the  expense  of  a  double  litigation  and 
the  hazard  of  a  double  recovery  against  him,^"  or  where 
he  cannot  obtain  adequate  relief  without  compelling  a  dis- 
covery,^^ or  an  accounting  is  necessary  to  ascertain  and  ad- 
just the  relative  rights  of  the  parties, ^^  or  where  fraud 
and  want  of  consideration,  relied  on  as  grounds  for  the 
cancellation  of  a  deed,  do  not  appear  on  the  face  of  the 
deed,  nor  on  any  record  on  the  validity  of  which  the  deed 
depends. "* 

But  the  jurisdiction  of  equity  to  order  the  rescission  or 
cancellation  of  a  transaction  is  not  limited  to  cases  of  fraud. 
It  may  also  be  invoked,  the  other  requirements  being  ful- 
filled, in  cases  of  mutual  mistake,  or  of  unilateral  mistake 
fraudulently  availed  of  by  the  other  party,^*  and  in  cases 
of  want  of  capacity  to  make  the  deed  or  contract  in  ques- 
tion, whether  arising  from  permanent  mental  weakness  or 
from  alcoholic  intoxication.^''  And  the  authority  of  equity 
to  afford  relief  in  proper  cases  is  not  restricted  to  contracts 
and  deeds  of  real  estate,  but  extends  as  well  to  sales  or 
other  transactions  concerning  personal  property. ^°  But 
the  mere  fact  that  a  complaint  in  equity  contains  an  allega- 

s  Hall  V.  Bell,  143  Wis.  296,  127  N.  W.  967. 

9  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Ohio  Val.  Improvement  &  Con- 
tract Co.  (C.  C.)  57  Fed.  42 ;  Rodgers  v.  Stern,  112  Ga.  624,  37  S.  E. 
877 ;  Mohr  v.  Smith,  176  111.  App.  64.  Compare  Scott  v.  McParland 
(C.  C.)  70  Fed.  280. 

10  McHenry  v.  Hazard,  45  N.  Y.  580. 

11  Smythe  v.  Henry  (C.  C.)  41  Fed.  705;  Neis  v.  Farquharson,  9 
Wash.  508,  37  Pac.  697 ;   Mohr  v.  Smith,  176  111.  App.  64. 

12  Eggers  V.  Anderson,  63  N.  J.  Bq.  264,  49  Atl.  578,  55  L.  R.  A. 
570 ;    Mohr  v.  Smith,  176  111.  App.  64. 

13  Summers  v.  Abernathy.  234  Mo.  156,  136  S.  W.  289. 
i*Quincy  Horse  Ey.   &  Carrying  Co.  v.  Omer,  109  111.  App.  238; 

Kleis  V.  Niagara  Fire  Ins.  Co.,  117  Mich.  469,  76N.  W.  155;  Brunerv. 
Miller,  59  W.  Va.  36,  52  S.  B.  995. 

18  Jordan  v.  Kirkpatrick,  159  111.  App.  231;  Swan  v.  Talbot,  152 
Cal.  142,  94  Pac.  238,  17  L.  R.  A.  (N.  S.)  1066. 

isBradberry  v.  Keas,  5  J.  J.  Marsh.  (Ky.)  446;  Taymon  v. 
Mitc-bell,  1  Md.  Ch.  496 ;  Smith  v.  Ryan,  191  N.  Y.  452,  84  N.  E.  402, 
19  L.  R,  A.  (N.  S.)  461,  123  Am.  St.  Rep.  609,  14  Ann.  Cas.  505. 
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tion  of  fraud  does  not  give  the  court  jurisdiction  where  it 
has  no  jurisdiction  of  the  subject-matter."  But  a  state 
court  of  general  jurisdiction  having  original  cognizance  of 
causes  at  law  and  in  equity  has  jurisdiction  of  the  sub- 
ject-matter of  a  suit  to  cancel  a  mortgage  on  real  property, 
provided  the  property  lies  within  its  territorial  jurisdic- 
tion/°  Further,  to  justify  the  rescission  of  a  contract,  it 
is  not  only  necessary  to  show  that  the  plaintiff  is  equitably 
entitled  to  the  relief  asked,  but  the  court  must  be  able  sub- 
stantially to  restore  the  parties  to  the  position  they  occupied 
before  entering  into  the  contract/'' 

§  644.  Same;  Discretion  of  Court. — A  decree  for  the 
rescission  of  a  contract  or  the  cancellation  of  a  written  in- 
strument is  not  granted  as  of  course,  even  when  the  juris- 
diction of  the  court  is  undoubted.  Applications  for  such 
relief  are  addressed  to  the  just  and  sound  discretion  of  the 
court,  to  be  exercised,  it  is  true,  in  conformity  with  estab- 
lished principles  and  precedents,  but  still  having  a  regard 
to  the  specific  facts  before  the  court,  and  seeking  to  deter- 
mine what  is  reasonable  and  proper  under  the  circumstanc- 
es of  the  particular  case;  and  moreover,  in  the  exercise  of 
such  discretion,  the  court  has  power  to  impose  on  the  com- 
plainant, under  penalty  of  having  his  bill  dismissed,  such 
terms  as  it  may  deem  that  justice  requires,  as,  for  instance, 
that  he  shall  restore  all  that  he  has  received  under  the 
transaction  proposed  to  be  rescinded.^" 

§  645.  Adequate  Remedy  at  Law. — It  is  a  general  rule 
that  a  court  of  equity  will  not  interfere  to  order  or  enforce 
the  rescission  of  a  contract  or  decree  the  cancellation  of 
a  written  instrument  where  the  law  affords  the  complaining 

1'  Riverside  County  v.  San  Bernardino  County,  1.S4  Cal.  517,  GO 
Pac.  7SS. 

18  Eidge  V.  aianker,  132  Fed.  599,  67  C.  C.  A.  596. 

19  Sweeney  v.  Foster,  112  Va.  499,  71  S.  B.  548.  And  see,  supra,  §§ 
616,  618. 

2  0  Witt  V.  Sims,  140  Ga.  48,  78  S.  E.  467;  Springfield  &  N.  E. 
Traction  Co.  v.  Warrick,  249  111.  470,  94  N.  B.  933,  Ann.  Cas.  1912A, 
187;  Shaeffer  v.  Sleade,  7  Blackf.  (Ind.)  178;  Johnson  v.  United 
Rys.  Co.,  227  Jlo.  423,  127  S.  W.  63;  Town  of  Venice  v.  Woodruff, 
62  N.  Y.  402,  20  Am.  Rep.  495 ;  Tliomas  v.  McCue,  19  Wash.  287,  5:! 
Pac.  161. 
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party  a  plain,  adequate,  and  complete  remedy  for  the  in- 
juries he  claims  to  have  suffered. ^^  But  an  occasional  dis- 
sent from  this  doctrine  is  to  be  found  in  the  decisions. 
Some  of  the  cases  maintain  that,  where  a  clear  right  of 
rescission  exists,  the  remedy  which  the  law  may  afford  by 
the  recovery  of  a  judgment  for  money  or  property  is  neces- 
sarily incomplete  and  inadequate,  because  of  the  lack  of 
power  to  effect  a  rescission  by  a  direct  adjudication  there- 
of, so  that,  when  the  law  has  done  its  utmost  in  the  way 
of  giving  compensation  in  damages,  it  must  still  leave  the 
contract  or  conveyance  in  force,  which  may  be  a  detriment 
to  the  complaining  party  or  a  benefit  to  his  adversary.^^ 
On  this  ground,  a  bill  which  seeks  to  set  aside  a  contract 
alleged  to  have  been  procured  by  fraud,  and  also  prays  an 
injunction  to  prevent  the  defendant  from  deriving  benefit 
from  the  contract  pending  the  determination  of  the  ques- 
tion of  fraud,  cannot  be  dismissed  on  the  ground  that  the 
plaintiff  has  an  adequate  remedy  at  law."  And  in  some 
states  it  is  provided  by  statute  that  contracts  entered  into 
through  fraud,  mistake,  or  duress  may  be  avoided  either 
by  way  of  defense  to  suits  brought  on  them  or  by  actions 
brought  for  that  purpose.^* 

In  pursuance  of  the  general  rule  above  stated  it  is  held 
that  an  executed  contract  for  the  sale  of  real  estate,  where 
no  actual  fraud  has  been  perpetrated,  will  not  be  rescinded 
in  equity  on  account  of  defects  in  the  title,  or  the  discovery 
of  undisclosed  incumbrances,  or  other  such  matters,  since 
the  purchaser  has  an  adequate  remedy  at  law  by  an  action 

21  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164,  32  C.  C.  A.  548; 
Letohatchie  Baptist  Cliurch  v.  Bullock,  133  Ala.  548,  32  South.  58; 
Farmers'  &  Merchants'  Bank  v.  Hall,  120  Ala.  14,  24  South.  347; 
Lewis  T.  Tohias,  10  Cal.  574 ;  Naugle  v.  Yerkes,  187  111.  358,  58  N.  E. 
310;  Gore  v.  Kramer,  117  111.  176,  7  N.  E.  504;  Creamer  v.  James, 
116  111.  App.  465;  Sboup  v.  Cook,  1  Ind.  135;  Case  v.  Fishback,  10 
B.  Men.  (Ky.)  40;  Bellows  v.  Stone,  14  N.  H.  175;  Walter  v.  Gar- 
land Automobile  Co.,  164  App.  Div.  183,  149  N.  Y.  Supp.  653 ;  Bales- 
tier  V.  Mechanics'  Nat.  Bank,  15  N.  Y.  St.  Rep.  46;  Appeal  of 
Travis  (Pa.)  8  Atl.  601 ;  Jones  v.  Fox,  20  W.  Va.  370.  Compare  Grif- 
fin V.  Sketoe,  30  Ga.  300. 

2  2  Bruner  v.  Miller,  59  W.  Va.  36,  52  S.  E.  995;  Allread  v.  Harris, 
75  Ga.  687 ;   Merrill  v.  Comstock,  154  Wis.  434,  143  N.  W.  313. 

23  Patton  V.  Glatz  (C.  C.)  56  Fed.  367. 

2  4  Rev.  Civ.  Code  La.,  §  1881. 
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on  the  covenants  or  warranties  in  his  deed.^^  So,  under 
an  agreement  for  an  exchange  of  lands,  where  the  vendor 
gives  a  written  guaranty  that  if  the  land  conveyed  by  him  is 
not  as  represented  he  will  make  it  come  up  to  the  repre- 
sentations, and  it  does  not  prove  as  represented,  the  remedy 
is  not  by  rescission,  but  by  the  indemnification  of  the  pur- 
chaser under  the  guaranty.^"  So,  a  bill  in  equity  praying 
the  cancellation  of  a  deed  in  which  the  plaintifif  had  joined, 
intending  to  release  her  right  of  dower,  erroneously  sup- 
posing her  life  estate  under  her  former  husband's  will  to 
have  been  extinguished,  cannot  be  maintained,  as  she  has  an 
adequate  remedy  by  writ  of  entry. ^'  For  similar  reasons, 
a  bill  in  equity  for  cancellation  of  a  conveyance  is  not  the 
proper  remedy  for  injuries  suffered  by  the  breach  of  a  con- 
dition subsequent  or  by  the  failure  to  redeem  promissory 
representations  which  do  not  go  to  the  entire  consideration, 
since  the  injured  party  can  be  adequately  compensated  by 
an  award  of  damages  in  an  action  at  law."*  So  also,  fail- 
ure to  perform  a  contract,  or  a  negligent,  insufficient,  or  un- 
satisfactory performance  of  it,  will  not  justify  the  interposi- 
tion of  a  court  of  equity,  on  the  ground  that  the  law  af- 
fords no  adequate  relief,  unless,  perhaps,  m  exceptional 
cases,  where  it  can  be  shown  that  irreparable  injury  will  re- 
sult from  the  application  of  any  other  remedy  than  a  com- 

2  5  Buford's  Adm'r  v.  Guthrie,  14  Busb  (Ky.)  677;  Suthou  v.  Cas- 
tille,  12  La.  Ann.  889;  Haldane  v.  S\Yeet,  55  Mich.  1!M3.  20  N.  W.  902; 
I'aulsrud  v.  Peterson,  109  Minn.  524,  121  N.  W.  bljs,  122  N.  W.  874 ; 
Haydon  v.  St.  Louis  &  S.  V.  R,  Co.,  222  Mo.  120,  121  S.  W.  15; 
Kratenstein  v.  AVeiss,  138  App.  1  liv.  919,  123  N.  X.  Supp.  545 ;  Ryer- 
son  V.  Willis,  81  N.  Y.  277 ;  I-'ellows  v.  Evans,  33  Or.  30,  53  Pac.  491 ; 
Hurst  V.  Means,  2  Swan  (Tenn.)  594. 

2  6  Boles  V.  Aldridge  (Tex.  Civ.  App.)  153  S.  W.  373. 

-7  AVhite  V.  Thayer,  121  Jla^^.s.  220. 

2«  Piedmont  Land  Improvement  Co.  v.  Piedmont  Foundry  &  Ma- 
chine Co.,  90  Ala.  3N9,  11  South.  3:J2  ;  Sha\v  v.  Hoiuer,  7  Colo.  App. 
83,  42  Fac.  ■689 ;  Ashmore  v.  Hannen,  157  Ky.  437,  103  S.  W.  222 ; 
Haydon  v.  St.  Louis  &  S.  F.  R.  Co.,  222  JIo.  120,  121  S.  W.  15 ;  Davi- 
son V.  Davison,  71  N.  H.  180,  51  Atl.  905;  Lee  v.  Timken,  10  App. 
Div.  213,  41  N.  Y.  Supp.  979;  Duff  v.  Queensboro  Heights  Land 
Corp.,  79  Misc.  Rep.  540,  140  N.  Y.  Supp.  254;  Troxler  v.  New  Era 
Bldg.  Co.,  i:;7  N.  C.  51,  49  S.  E.  58;  Monnett  v.  Columbus,  S.  &  H. 
Ry.  Co.,  26  Ohio  Clr.  Ct.  R.  469;  Roy  v.  Harney  Peak  Tin  Min., 
Jlilling  &  Mfg.  Co.,  21  S.  D.  140,  110  N.  W.  106,  9  L.  R.  A.  (N.  S.) 
529,  130  Am.  St.  Rep.  706. 
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plete  rescission  of  the  contract.^"  On  the  same  principle, 
one  who  has  been  induced  by  false  representations  to  buy- 
bonds  of  a  county  which  are  worthless  because  issued  con- 
trary to  law  will  not  be  justified  in  seeking  the  aid  of  equi- 
ty to  effect  a  rescission  of  the  contract,  since  an  action  for 
money  had  and  received  will  accomplish  all  that  he  is  en- 
titled to,  except  a  formal  rescission,  which  is  unnecessary.^" 
So,  where  a  creditor  has  received  a  portion  of  his  claim 
in  full  settlement  of  it,  but  has  not  given  a  release  under 
seal,  a  bill  in  equity  to  set  aside  the  settlement  will  not  lie, 
as  he  still  has  the  right  to  sue  at  law  for  the  residue  of  his 
claim. '^  And  where  the  mortgagee  of  chattels  converts 
the  mortgaged  property  after  the  deed  is  paid  and  the  legal 
title  has  revested  in  the  mortgagor,  pursuant  to  statute,  the 
latter  can  recover  the  property  in  an  action  of  detinue,  and 
therefore  need  not  resort  to  equity  to  compel  the  surrender 
and  cancellation  of  the  mortgage. ^^  And  the  same  rule  ap- 
plies where  a  contract  for  the  sale  of  land  has,  according 
to  its  own  terms,  been  forfeited  for  failure  to  make  punc- 
tual payment.^'  It  appears,  however,  that  where  a  clear 
equity  for  rescission  exists,  the  person  entitled  to  sue  for 
it  will  not  be  required  first  to  exhaust  any  remedies  which 
he  may  have  upon  collateral  agreements  or  securities. ^^ 

§  646.  Same;  Action  for  Fraud  or  Deceit. — There  is  a 
decision  of  the  United  States  Supreme  Court  that  a  bill 
in  equity  for  the  rescission  of  a  contract  will  not  lie  when 
the  facts  are  such  as  would  enable  the  complainant  to  main- 
tain an  action  of  deceit,  and  when  the  latter  would  afiford 
an  adequate  and  complete  remedy.^'*  But  notwithstanding 
this,  the  general  opinion  is  that  where  a  party  is  induced 
to  enter  into  a  contract  by  fraud  or  false  representations, 

2  9  Blake  t.  Pine  Mountain  Iron  &  Coal  Co.,  76  Fed.  624,  22  C.  O. 
A.  430. 

30  United  States  Bank  v.  Lyon  County  (O.  C.)  46  Fed.  514. 

31  Ja£frey  v.  Bear  (C.  C.)  42  Fed.  569. 

3  2  Hardeman  v.  Donaghey,  170  Ala.  3C2,  54  South.  172. 
33  Davis  V.  Hall,  4  T.  B.  Mon.   (Ky.)  23. 

3  i  Franklin  v.  Greene,  2  Allen  (Mass.)  519;  Johnson  County  Sav. 
Bank  V.  Eeniro,  57  Tex.  Civ.  App.  160,  122  S.  W.  37.  Compare  Shelby 
V.  Tardy,  8-1  Ala.  327,  4  South.  276. 

35  Buzard  v.  Houston,  119  U.  S.  347,  7  Sup.  Ct.  249,  30  L.  Ed.  451. 
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he  has  an  absolute  right  to  have  it  rescinded,  and  that 
though  the  facts  may  be  such  as  would  sustain  a  common- 
law  action  for  fraud  and  deceit,  and  though  he  may,  if  he 
chooses,  elect  to  pursue  that  course,  he  cannot  be  com- 
pelled to  do  so,  and  the  existence  of  such  a  remedy  at  law 
is  no  ground  for  dismissing  his  suit  in  equity.*"  The  reason 
is  that  suing  on  a  voidable  contract,  or  suing  for  the  fraud 
and  deceit,  is  an  affirmance  or  ratification  of  the  contract, 
and  leaves  the  plaintiff  with  all  the  consequences  of  the 
contract  on  his  hands,*'  whereas  his  chief  object  may  be  to 
rid  himself  of  it  entirely.  This  is  illustrated  in  a  case  in 
which  the  plaintiff  brought  a  suit  in  equity  against  a  cor- 
poration and  its  president  to  rescind  a  contract  under  which 
he  had  purchased  stock  of  the  corporation,  alleging  that 
fraud  had  been  practised  upon  him  by  the  president  to 
induce  him  to  take  the  stock.  It  was  objected  that  the 
plaintiff  had  a  remedy  at  law  in  an  action  to  recover  dam- 
ages for  the  fraud.  But  the  jurisdiction  of  equity  over  the 
case  was  sustained,  because  it  was  necessary  that  the  con- 
tract should  be  rescinded  in  order  to  relieve  the  plaintiff  of 
any  further  liability  arising  from  his  continued  relation  to 
the  company  as  a  stockholder.** 

§  647.  Same ;  Defense  to  Action  on  Contract  or  Instru- 
ment.— Where  a  party  has  been  induced  by  fraud  or  mis- 
take to  enter  into  a  contract  or  other  transaction,  but  the 
circumstances  are  such  that  he  could  successfully  set  up 
the  fraud  or  mistake  in  defense  to  any  action  that  might  be 
brought  against  him  on  the  contract,  or  on  any  obligation 
which  he  may  have  given  under  it,  numerous  decisions  hold 

36  Commonwealth  S.  S.  Co.  v.  American  Shipbuilding  Co.  (D.  C.) 
197  Fed.  780;  Perry  v.  Boyd,  120  Ala.  lf:2,  28  South.  711,  85  Am. 
St.  Rep.  17;  r.aptiste  v.  Peters,  .jl  Ala.  158;  J.  A.  Fay  &  Egan  Co. 
V.  Independent  Lumber  Co.,  178  Ala.  Kid,  59  South.  470;  Southern 
States  Fire  &  Casualty  Ins.  Co.  v.  Whatley,  173  Ala.  101,  55  Sout!i. 
620;  JI(  Cornell  v.  Karhoff,  90  Iowa,  545,  58  N.  W.  913;  Eelf  v. 
Eberly,  23  Iowa,  4i:;7 ;  Barnett  v.  Morrison,  2  Litt.  (Ky.)  68;  Sehoen- 
feld  V.  Winter,  79  N.  J.  Eq.  210,  81  Atl.  1134;  Smith  v.  Ryan,  191 
N.  T.  4.52,  84  N.  E.  402,  19  L.  R.  A.  (X.  S.)  401,  123  Am.  St.  Rep.  609, 
14  Ann.  Cas.  505;  AVright  v.  Deniston,  9  Misc.  Rep.  79,  29  N.  Y. 
Supp.  718. 

3'  Supra,  §  612. 

38  Bosley  v.  National  Mach.  Co.,  123  N.  Y.  550,  25  N.  E.  990. 
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that  this  affords  him  such  an  adequate  remedy  at  law  as 
should  preclude  a  court  of  equity  from  entertaining  a  bill 
for  the  rescission  of  the  contract.^"  But  this  doctrine  is  not 
universally  accepted.  There  are  not  wanting  authorities 
which  entirely  dissent  from  it.^"  And  the  tendency  appears 
to  be  in  the  direction  of  favoring  the  equitable  jurisdiction 
in  such  cases  if  there  are  any  circumstances  which  make  it 
in  the  least  unjust  to  require  the  party  to  await  the  bringing 
of  an  action  against  him.  Thus,  equity  clearly  has  jurisdic- 
tion if  the  particular  situation  is  such  that  the  party  having 
a  right  to  complain  of  fraud  or  other  such  cause  cannot  avail 
himself  of  it  as  a  defense  to  an  action  on  his  note/^  or  where 
the  defense  of  an  action  at  law  on  the  ground  of  fraud  would 
not  be  an  adequate  remedy,*^  or  would  not  be  as  practical 
and  efficient  as  the  remedy  in  equity,  and  therefore  not  as 
adequate  and  complete.*^  It  has  also  been  pointed  out  that 
a  party  in  this  position  has  no  control  over  the  bringing  of 
the  suppositious  action,  but  must  wait  until  he  is  attacked, 
and  his  opponent  may  delay  until  the  evidence  necessary  to 
establish  his  defense  is  lost  or  no  longer  available,  and  this 
has  been  thought  a  sufficient  reason  for  the  interposition  of 
equity.**    If  the  complainant  has  given  a  negotiable  note  in 


39  Blake  v.  Pine  Mountain  Iron  &  Coal  Co.,  76  Fed.  624.  22  C.  C.  A. 
430;  Morse  Arms  JIfg.  Co.  v.  Winchester  Repeating  Arms  Co.  (C.  C.) 
33  Fed.  170 ;  I.awlor  v.  Merritt,  81  Conn.  715,  72  Atl.  143 ;  Grant  v. 
Halkins,  2  Eoot  (Conn.)  479 ;  Witt  v.  Sims,  140  Ga.  48,  78  S.  E.  467 ; 
Vannatta  v.  Lindley,  198  111.  40,  64  N.  E.  735,  92  Am.  St.  Eep.  270; 
Black  V.  Miller,  173  111.  489,  50  N.  E.  1009;  Reeves  v.  McCracken, 
69  N.  J.  Eq.  203,  60  Atl.  332 ;  Sanderlin  v.  Thompson,  17  N.  C.  539 ; 
Sprague  v.  Waldo,  38  Vt.  139 ;  Johnson  v.  Swanke,  128  Wis.  68,  107 
N.  W.  481,  5  L.  R.  A.  (X.  S.)  1048,  8  Ann.  Cas.  544. 

io  Pere  Marquette  R.  Co.  v.  Bradford  (C.  C.)  149  Fed.  492 ;  An- 
drews V.  Frierson,  134  Ala.  626,  33  South.  6;  Anable  v.  McDonald 
Land  &  Min.  Co.,  144  >JIo.  App.  303,  128  S.  W.  38;  Monmouth  County 
Mut.  Fire  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107 ;  Cornish  v.  Bryan, 
10  N.  J.  Eq.  146 ;   Town  of  Glastenbury  v.  McDonald,  44  Vt.  450. 

41  Reed  v.  Bank  of  Newburg,  1  Paige  (N.  T.)  215. 
.  4  2  Boyce  v.  Grundy,  3  Pet.  210,  7  L.  Ed.  655. 

43  Schmidt  v.  West  (C.  C.)  104  Fed.  272. 

44  Merritt  v.  Bhrman,  116  Ala.  278,  22  South.  514 ;  Puller  v.  Per- 
cival,  126  Jlass.  381.  But  in  New  York,  the  mere  fact  that  a  de- 
fense exists  against  a  written  instrument,  or  that  evideiace  may  be 
lost,  is  no  ground  for  its  cancellation.  It  must  be  shown  that  a 
necessity  exists  to  prevent  irreparable  injury  whdch  equity  alone  can 
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the  course  of  the  transaction,  his  suit  in  equity  for  the  re- 
scission of  the  transaction  and  the  cancellation  of  the  note, 
may  be  supported  by  the  consideration  that  the  other  party 
may  transfer  the  note  before  maturity  to  a  bona  fide  holder 
for  value,  against  whom  the  defense  of  fraud  would  not  be 
available.*^  So,  a  court  of  equity  will  compel  the  surrender 
of  an  instrument,  or  limit  its  use,  if  it  appears  that  the  in- 
strument is  likely  to  be  used  in  a  pending  suit  at  law  for  a 
dishonest  or  inequitable  purpose.*"  And  in  some  cases  the 
right  of  equity  to  entertain  a  bill  for  rescission  is  put  on  the 
mere  ground  that  even  a  successful  defense  to  an  action  at 
law  upon  the  contract  would  still  leave  the  contract  unre- 
scinded  and  in  force. *^ 

§  648.     Same;     Pendency    of   Proceedings    at   Law.— A 

court  of  equity  will  not  ordinaril)^  entertain  a  bill  for  rescis- 
sion or  cancellation  while  a  proceeding  at  law  is  pending,  in 
which  the  complainant,  by  interposing  the  same  facts  by 
way  of  defense,  or  otherwise,  can  apparently  obtain  ade- 
quate relief  against  the  state  of  affairs  on  which  his  bill  is 
based. *^  Thus,  when  promissory  notes  have  been  filed  as 
claims  against  the  estate  of  a  deceased  guarantor,  and  the 
law  of  the  state  concerning  proceedings  in  the  probate  court 
is  such  as  to  give  to  the  administrator  and  heirs,  as  well  as 
to  creditors  of  the  estate,  a  full  opportunity  to  contest  such 
claims  upon  any  legal  or  equitable  ground,  they  must  avail 
themselves  of  this  means  of  obtaining  the  release  of  the  es- 
tate from  liability  on  the  ground  that  the  guaranty  was 
obtained  by  fraud,  and  cannot  maintain  a  suit  in  equity  for 
that  purpose.'"    So,  it  is  error  to  decree  a  cancellation  of  a 

avert.  Glabe  Mut.  Life  Ins.  Co.  v.  Reals,  70  N.  Y.  202;  Town  of 
Venice  v.  Wcxirlriiff,  02  N.  y.  4(;2.  20  Am.  Rep.  40.5. 

4  5  Maclean  v.  FUzslmons,  80  JMlcli.  336,  45  N.  W.  14.5  ;  Trimble  v. 
Minnesota  Tlireslier  Mtg.  Co..  10  Okl.  .57S,  04  Pac.  8. 

*»  Foley  V.  Kirk,  3.'!  N.  .T.  Eq.  170. 

47  Conner  v.  Oroh.  00  :\r(l.  074,  4.5  Atl.  1024. 

4  8  Sunset  Telephone  &  Telegraph  Co.  v.  Williams,  162  Fed.  301, 
SO  C.  0.  A.  281,  22  L.  R.  A.  (N.  S.)  374 ;  Turnbull  v.  Crick,  03  Minn. 
01,  65  N.  W.  135 ;  Guardian  Mut.  Life  Ins.  Co.  v.  Sandal,  3  Wkly.  Law 
Bui.  (Ohio)  559;  Buck  Mountain  Coal  Co.  v.  Conrad,  6  Pliila.  (Pa.) 
Ill ;    Beard  v.  Arbuckle,  19  W.  Va.  135. 

4"  iMiller  V.  Kettenbach,  18  Idaho,  253,  109  Pac.  505,  138  Am.  St. 
Rep.  192. 
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promissory  note,  for  the  mere  purpose  of  preventing  an 
anticipated  erroneous  judgment  by  a  court  of  concurrent 
jurisdiction,  in  which  the  plaintiff's  action  at  law  upon  the 
note  is  properly  pending.""  But  in  another  case  it  was  said 
that,  where  the  fraud  was  not  actual,  but  constructive,  and 
perhaps  not  sufficient  to  warrant  a  court  of  law  in  declaring 
a  release  void,  the  fact  that  defendant's  account  as  executor 
was  pending  in  the  municipal  court  for  settlement  was  no 
ground  for  demurrer  to  a  bill  in  equity  on  the  theory  that 
adequate  relief  might  be  had    in  the  municipal  court. ^^ 

§  649.  Same ;  Insolvency  of  Defendant. — Where  a  clear 
case  for  rescission  is  made  out,  as,  one  based  on  fraud  or 
false  representations,  the  question  of  the  solvency  or  insol- 
vency of  the  defendant  is  of  no  consequence  as  affecting  the 
right  of  the  complainant  to  have  the  aid  of  a  court  of 
equity.''^  But  on  the  other  hand,  where  the  proper  adjust- 
ment of  the  rights  of  the  parties  will  involve  the  restoration 
of  property  or  other  consideration  given,  which  could  be 
effected  by  a  decree  in  equity,  but  the  only  relief  available 
in  a  court  of  law  would  be  a  judgment  for  damages,  which 
would  be  worthless  because  of  the  insolvency  of  the  defend- 
ant, then  the  remedy  at  law  cannot  be  said  to  be  "adequate" 
in  such  sense  as  to  oust  the  jurisdiction  of  equity  over  a 
case  of  which  it  would  otherwise  take  cognizance.^'  But 
where  the  performance  of  a  contract  is  secured  by  a  bond 
with  sufficient  sureties,  it  will  not  be  rescinded  because  of 
misrepresentations  by  the  contractor  as  to  his  solvency."* 

60  Quebec  Bank  v.  Weyand,  30  Ohio  St.  126. 

61  Gorman  v.  McCabe,  24  R.  I.  245,  52  Atl.  989. 

5  2  Shahan  v.  Brown,  167  Ala.  534,  52  South.  737;  Bell  v.  Weyman, 
99  Ga.  273,  25  S.  E.  636 ;   Moore  v.  Cross  (Tex.  Civ.  App.)  26  S.  W.  122. 

63  Smith  V.  Babcock,  2  Woodb.  &  M.  246,  Fed.  Cas.  No.  13,009 ; 
Greenlee  v.  Gaines,  13  Ala.  198,  48  Am.  Dec.  49 ;  Griggs  v.  Woodruff, 
14  Ala.  9 ;  Parker  v.  Parker,  93  Ala.  80,  9  South.  426 ;  Norton  v. 
.Jackson,  5  Cal.  262;  Shopbell  v.  Boyd,  9  Cal.  App.  136,  98  Pae.  69; 
Eixchange  Bank  v.  H.  B.  Claflin  Co.,  100  Ga.  640,  28  S.  E.  439 ;  Clark 
V.  Cleghom,  6  Ga.  220;  Hleronymus  v.  Hicks,  3  J.  J.  Marsh.  (Ky.) 
701 ;  Denton  v.  Scully,  26  Minn.  325,  4  N.  W.  41 ;  Matthews  v.  Crow- 
der.  111  Tenn.  737,  69  S.  W.  779 ;  Hall  v.  Bank  of  Baldwin,  143  Wis. 
303,  127  N.  W.  969;  Williams  v.  Stone,  6  Wyo.  405,  45  Pac.  1070. 
But  see  Hughes  v.  Ellis,  139  Ga.  406,  77  S.  E.  584 ;  Topping  v.  Parish, 
96  Was.  378,  71  N.  W.  367. 

54  Waco  Tap  R.  Co.  v.  Shirley,  45  Tex.  355. 
Black  Resc. — 94 
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And  a  court  of  equity  will  not  rescind  a  contract  for  the 
sale  of  land  where  the  vendor,  although  unable  to  make 
title,  is  perfectly  solvent,  and  has  been  guilty  of  no  fraud, 
on  the  ground  that  he  is  a  resident  of  another  state,  at  least 
when  it  is  shown  that  he  was  such  at  the  time  of  the  con- 
tract and  has  so  continued  ever  since. ''^ 

§  650.  Cancellation  of  Instruments. — When  a  substan- 
tial ground  for  equitable  interposition  exists,  such  as  fraud, 
false  representations,  mistake,  duress,  or  undue  influence, 
and  adequate  relief  cannot  be  had  by  resorting  to  such  rem- 
edies as  the  law  may  afford,  it  is  within  the  undoubted  ju- 
risdiction of  a  court  of  equity  to  aid  the  injured  party  by 
ordering  the  cancellation,  or  the  surrender  for  cancellation, 
of  a  contract,  note,  deed,  mortgage,  or  other  written  instru- 
ment.^^ Thus,  an  action  is  properly  brought  in  equity  to 
cancel  a  note  and  mortgage  alleged  to  have  been  discharged 
by  a  substituted  note  and  mortgage.'*''  So,  one  who  is  en- 
titled to  corporate  stock  wrongfully  transferred  to  another 
may  maintain  a  bill  in  equity  to  have  the  wrongful  certifi- 
cate canceled,  and  a  certificate  issued  to  himself,  if  the  loss 
of  the  stock  cannot  be  adequately  compensated  in  a  com- 
mon-law action.^*  So,  where  notes  were  given  as  part  of 
a  scheme  to  defraud  the  public,  the  court  may,  upon  an  ac- 
tion being  brought  upon  them  by  the  payee,  order  their 


5  5  Parks  V.  Brooks,  16  Alfi.  ri20. 

56  Lnil'inro  Y.  Foster,  01'  Ala.  477.  9  .Snntli.  2S1 ;  Hafer  v.  Onle,  176 
Ala.  1'4L',  57  South.  7."7 ;  Ccwin  v.  Shields,  1(17  Ala.  .".OM,  .''j2  Suuth. 
.SS7 ;  Lewis  v.  Tdliius.  10  Cal.  ."i74 ;  I'.d.vps  v.  (Jiei'ii  Mountain  Falls 
Town  &  Imp.  Co.,  I!  Colo.  A]]]\  l'.)~i,  ■',:',  I'ac.  77;  Vaughn  v.  (Jeorgia 
Co-opcralive  Loan  ("o.,  OS  Ga.  -'-s,  LTi  S.  E.  441;  Mustian  v.  Jones, 
.30  Ga.  Oil;  Walla  r  v.  Hunter,  li7  <;-.  :;:;!:;  l-it:'.!;('e  v.  Hoeflin,  187 
111.  A|iii.  .".14:  Rny  v.  Havilaiul,  12  Ind.  364;  M.Minley  v.  Bi-ition, 
','<  Ind.  Apji.  21.  10:5  X.  E.  .340;  Turner  v.  Ncniniin.  19  Ky.  Law  Rep. 
231,  39  S.  W.  504;  Peters  v.  Rerkenieier,  1N4  ;\Io.  :;o,',,  S3  S.  AY.  747; 
Knikel  v.  Spitz,  74  N.  J.  Ei|.  5S1,  70  .\tl.  002;  Crane  v.  Conklin,  1 
N.  J.  E(j.  34i;.  22  Ajii.  Dec.  510;  Taylor  v.  DinsuK'ie,  68  Misc.  Rep. 
143,  124  X.  Y.  Supp.  0:^i:;;  Wutsoii  v,  Borah,  :!7  Okl.  357,  132  Pac. 
.■;47;  (iun-etson  \.  AYitlierspoou,  15  Okl.  473,  83  I'ae.  415;  Johnson 
V.  Cooper,  2  Ycri,'.  (Tenn.)  524,  24  Am.  I)ec.  502;  Town  ot  Cortnth  v. 
Locke,  (12  Vt.  411,  20  Atl.  800;    Bullitt  A'.  SonL;;ter,  3  Jlunf.  (Va.)  54. 

^•7  Lei,L:h  V.  Citizens'  Saw   Bank,  31  Ky.  Law  Eep.  251,  102  S.   W. 

=  8  Walker  v.  Detroit  Transit' Ry.  Co.,  47  Mich.  338,  11  N.  W.  187. 
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cancellation. °°  Some  of  the  cases  take  the  view  that  this 
jurisdiction  of  equity  for  the  cancellation  of  instruments  is 
exclusive,  and  may  be  exercised  irrespective  of  any  legal 
redress  which  the  injured  party  might  obtain  in  an  action 
at  law,  either  as  plaintiff  or  defendant. "^  But  others  main- 
tain that  equitable  interference  of  this  kind  is  not  justified 
unless  some  special  circumstance  is  shown  to  exist,  estab- 
lishing the  necessity  of  a  resort  to  equity  to  prevent  an  in- 
jury which  might  otherwise  prove  irreparable,  and  which 
equity  alone  is  competent  to  prevent."^  And  at  any  rate, 
the  power  should  be  exercised  sparingly  and  only  when 
shown  to  be  plainly  necessary.'  "Canceling  an  executed 
contract  is  an  exertion  of  the  most  extraordinary  power  of 
a  court  of  equity.  The  power  ought  not  to  be  exercised  ex- 
cept in  a  clear  case,  and  never  for  an  alleged  fraud  unless 
the  fraud  is  made  clearly  to  appear ;  never  for  alleged  false 
representations,  unless  their  falsity  is  certainly  proved,  and 
unless  the  complainant  has  been  deceived  and  injured  by 
them."  "^  In  some  states,  however,  the  jurisdiction  in  this 
respect  has  been  somewhat  broadened  by  statute,  as,  where 
it  is  provided  that  "a  written  instrument,  in  respect  to 
which  there  is  a  reasonable  apprehension  that  if  left  out- 
standing it  may  cause  serious  injury  to  a  person  against 
whom  it  is  void  or  voidable,  may,  upon  his  application,  be 
so  adjudged  and  ordered  to  be  delivered  up  or  canceled," 
but  that  "an  instrument,  the  invalidity  of  which  is  apparent 
upon  its  face  or  upon  the  face  of  another  instrument  which 
is  necessary  to  the  use  of  the  former  in  evidence,  is  not  to 
be  deemed  capable  of  causing  injury  within  the  provisions 
of  the  last  section."  °^     On  the  whole  it  may  be  said  that, 

5»  Champion  Funding  &  Foundry  Co.  v.  Hesltett,  125  Mo.  App.  516, 
102  S.  W.  1050. 

6  0  Fred  Macey  Co.  v.  Macey,  143  Micli.  138,  106  N.  W.  722,  5  L.  R. 
A.  (N.  S.)  10.36 ;    Carney  v.  Barnes,  56  W.  Va.  581,  49  S.  E.  42.3. 

61  County  of  Ada  v.  Bullen  Bridge  Co.,  5  Idaho,  79,  47  Pac.  818, 
36  L.  E.  A.  367,  95  Am.  St.  Rep.  180;  Balestier  v.  Mechanics'  Nat 
Bank,  15  N.  Y.  St.  Rep.  46 ;  Field  v.  Holbrooli,  14  How.  Prac.  (N.  Y.) 
103. 

6  2  Atlantic  Delaine  Co.  v.  James,  94  U.  S.  207,  214,  24  L.  Ed.  112. 

63  Civ.  Code  Cal.,  §§  3412,  3413;  Rev.  Civ.  Code  Mont,  §§  6115, 
6116.  And  see  Rev.  Civ.  Code  N.  Dak.,  §  6G26;  Rev.  Civ.  Code  S,. 
Dak.,  §§  2356,  2357. 
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while  equitable  relief  of  this  kind  is  unquestionably  avail- 
able to  a  party  who  cannot  otherwise  obtain  adequate  re- 
dress, it  is  not  to  be  granted  except  in  a  case  of  plain  neces- 
sity. Thus,  where  a  contract  concerning  the  sale  of  cor- 
porate stock  has  been  fully  executed,  and  the  mere  cancella- 
tion of  the  agreement  will  serve  no  useful  purpose,  equity 
will  not  interfere. ^^  Nor  will  it  take  jurisdiction  to  cancel 
a  deed  on  the  mere  ground  that  it  is  uncertain.''"  And  the 
chancery  court  will  not  ordinarily  entertain  a  bill  to  cancel 
a  deed  or  other  instrument  affecting  the  title  to  land,  where 
the  complainant  is  not  in  possession,  and  therefore  can  ob- 
tain adequate  relief  in  ejectment  or  other  similar  action."^ 
Yet  if,  in  such  a  case,  the  successful  assertion  of  the  com- 
plainant's rights  requires  that  a  third  person  should  be  be- 
fore the  court  and  his  rights  or  claims  concluded,  as,  by  the 
cancellation  of  a  tripartite  agreement,  and  he  could  not  be 
joined  as  a  defendant  in  any  action  at  law  which  the  com- 
plainant might  bring,  then  a  proceeding  in  equity  may  be 
maintained. °' 

§  651.  Same;  Void  Instruments. — If  a  deed,  mortgage,  or 
other  written  instrument  is  void  on  its  face,  equity  will  not 
ordinarily  entertain  a  bill  for  its  cancellation,  since  its  in- 
validity could  in  that  case  be  successfully  asserted  in  any 
action  at  law  upon  it,  and  there  is  therefore  no  need  to  re- 
sort to  the  extraordinary  jurisdiction  of  equity."^  But  the 
fact  that  an  instrument  is  void  does  not  oust  the  jurisdic- 

6*  George  v.  Ford,  36  App.  D.  C.  315. 

6  5  Hawthorne  v.  Jenkins,  182  Ala.  255,  62  South.  505,  Ann.  Cas. 
1915D,  707. 

esTreadwell  v.  Torbert,  1.33  Ala.  504,  32  South.  126;  Smith  v. 
Roney,  182  Ala.  540,  62  South.  753;  Appeal  of  Kichard,  100  Pa.  51. 
But  see  Polk  v.  Pendleton,  31  Md.  118. 

6  T  Metropolitan  El.  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14  Abb.  N.  C. 
(N.  Y.)  103. 

esPelrsoU  v.  Elliott,  6  Pet.  95,  8  L.  Ed.  332;  Oakland  v.  Car- 
pentler,  21  Cal.  642 ;  O'Connell  v.  Noonan,  1  App.  D.  C.  .'i32 ;  Briggs 
V.  Johnson,  71  Me.  235 ;  Boardman  v.  Jackson,  119  Mass.  161 ;  Paris 
V.  Moore,  256  Mo.  123,  165  S.  W.  311;  Venice  v.  Woodruff,  62  N.  Y. 
462,  20  Am.  Rep.  495 ;  Field  v.  Holbrook,  14  How.  Prac.  (N.  Y.)  103 ; 
City  Council  v.  Page,  Speer,  E)q.  (S.  C.)  159;  S.  L.  Sheldon  Co.  v. 
Mayers,  81  Wis.  627,  51  N.  W.  1082.  Contra,  see  Hays  v.  Haysi,  2  Ind. 
28 ;  Sessions  v.  Jones,  6  How.  (Miss.)  123 ;  Garrett  v.  Mississippi  & 
A.  R.  Co.,  Freem.  Gli.  (Miss.)  70 ;    Benzein  v.  Lenoir,  16  N.  C.  225. 
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tion  of  equity.  And  if  the  invalidity  is  not  apparent  on  its 
face,  but  must  be  established  by  extrinsic  evidence,  and 
fraud  is  shown  or  other  grounds  of  equitable  cognizance, 
there  is  no  such  adequate  remedy  at  law  as  should  debar  a 
court  of  equity  from  ordering  the  cancellation  of  the  instru- 
ment."' And  there  is  a  considerable  body  of  authorities 
favoring  the  rule  that  if  the  instrument  in  question  casts  a 
cloud  upon  the  title  of  the  complainant,  or  if  a  multiplicity 
of  suits  can  be  avoided  by  having  recourse  to  equity,  a  bill 
will  lie  for  its  cancellation,  irrespective  of  the  question 
whether  the  invalidity  of  the  instrument  does  or  does  not 
appear  on  its  face.''"  But  it  is  also  said  that  the  setting 
aside  and  cancellation  of  void  instruments  by  courts  of 
equity  is  a  matter  of  discretion  in  the  court,  and  not  of  ab  ■ 
solute  right  in  the  parties  seeking  that  relief.'^ 

§  652.  Same;  Contracts  of  Insurance. — Before  a  loss  oc- 
curs under  a  policy  of  insurance,  the  company  which  issued 
it  has  no  adequate  remedy  at  law  for  fraud,  false  represen- 
tations, or  concealments  which  procured  its  issuance,  and 
therefore  a  court  of  equity  has  jurisdiction  of  a  suit  to  com- 
pel the  surrender  and  cancellation  of  the  policy.''^  And 
where  a  court  of  equity  has  obtained  jurisdiction  of  both 
the  parties  and  the  subject-matter,  on  a  bill  filed  for  this 
purpose,  the  policy  being  one  of  life  insurance  and  the  in- 
sured still  living,  it  will  not  be  deprived  of  its  jurisdiction 

«9  Southern  Ey.  Co.  v.  Nortli  Carolina  R.  Co.  (C.  C.)  81  Fed.  595; 
Smith  v.  Roney,  182  Ala.  540,  62  South.  753 ;  JlcCracken  v.  McBee, 
96  Ark.  251,  131  S.  W.  450 ;  Gray  v.  Coan,  23  Iowa,  344 ;  Fred  Macey 
Co.  V.  Macey,  143  Mich.  138,  106  N.  W.  722,  5  L.  R.  A.  (N.  S.)  1036; 
State  V.  Wai-ner  Valley  Stock  Co.,  56  Or.  283,  106  Pac.  780,  108  Pac. 
861;  Keemle  v.  Conrad,  12  Phila.  (Pa.)  52-1;  Carney  v.  Barnes,  56 
W.  Va.  581,  49  S.  B.  423. 

TO  Gewin  v.  Shields,  167  Ala.  593,  52  South.  887 ;  Dart  v.  Orme,  41 
Ga.  376 ;  Moore  v.  Munu,  69  111.  591 ;  Cawood  y.  Hov/ard  (Ky.)  113 
S.  W.  109 ;  Stevens  v.  Ryerson,  6  N.  J.  Eq.  477 ;  Hamilton  v.  Cum- 
mings,  1  Johns.  Ch.  (N.  T.)  517 ;  Jones  v.  Perry,  10  Xerg.  (Tehn.)  59, 
30  Am.  Dec.  430;  Almony  v.  Hicks,  3  Head  (Tenn.)  39;  Johnson  v. 
Cooper,  2  Yerg.  (Tenn.)  524,  24  Am.  Dec.  502;  Morton  v.  Morris,  27 
Tex.  Civ.  App.  262,  66  S.  W.  94. 

71  Hamilton  v.  Cummlngs,  1  Johns.  Ch.  (N.  Y.)  517;  Porter  v. 
Jones,  6  Cold.  (Tenn.)  313. 

7  2  Riggs  V.  Union  Life  Ins.  Co.,  129  Fed.  207,  63  0;  O.  A.  365; 
Mutual  Life  Ins.  Co.  v.  Blair  (O.  C.)  130  Fed.  971. 
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to  proceed  with  the  suit  and  determine  the  controversy  be- 
cause of  the  death  of  the  insured  before  the  filing  of  an  an- 
swer, although  an  action  at  law  is  brought  on  the  policy 
immediately  thereafter,  in  which  all  the  defenses  claimed 
by  the  insurance  company  in  the  equity  suit  would  be  avail- 
able to  it/^  But  after  the  death  of  the  insured  in  a  life  pol- 
icy, a  court  of  equity  should  not  take  jurisdiction  of  a  bill 
to  secure  the  cancellation  of  the  policy  for  fraud  practised 
in  procuring  its  issuance,  because  the  company  then  has  an 
adequate  remedy  at  law,  in  that  it  may  set  up  the  fraud  in 
defense  to  any  action  brought  on  the  policy/* 

§  653.  Applicability  of  Statute  of  Limitations. — In  some 
of  the  states,  proceedings  to  obtain  the  rescission  of  con- 
tracts or  the  cancellation  of  written  instruments  are  within 
the  specific  terms  of  the  statutes  of  limitation,  and  are  bar- 
red unless  brought  within  the  prescribed  time.''  In  one 
state,  a  bill  in  equity  to  set  aside  a  fraudulent  deed  or  grant, 
and  restore  the  possession  to  the  grantor,  is  governed  by 
the  limitation  applicable  to  real  actions."^  In  another,  the 
right  to  bring  an  action  for  the  cancellation  of  a  deed  on  the 
ground  of  fraud  is  barred  in  four  years  from  the  discovery 
of  the  fraud,  such  action  being  held  to  be  within  a  general 
provision  of  the  statute  of  limitations  that  "every  action, 
other  than  for  the  recovery  of  real  estate,  for  which  no 
limitation  is  otherwise  provided,  shall  be  brought  within 
four  years  next  after  the  right  to  bring  the  same  shall  have 
accrued,  and  not  afterwards."  "  In  gsneral  where  there 
is  an  applicable  statute  of  limitations,  and  where  the  ground 
alleged  for  rescission  or  cancellation  is  fraud,  it  is  held  that 

"Mutual  Life  Ins.  Co.  v.  Bloir  (C.  C.)  130  Fed.  971. 
li  ("uble  V.  United  States  Life  Ins.  (^>.,  191  U.  S.  288,  24  Sup.  Ct. 
74.  48  L.  Ell.  ISS;   Bankers'  Reserve  Life  Co.  v.  Oml  erson,  1l:3  Minn. 

l:;;.'^,  14.s  n.  w.  7:;5,  4s  l.  r.  a.  (n.  s.)  2C.o. 

'5  See  Scruggs  v.  Decatur  Mineral  &  Land  Co..  SC  Ala.  17:!,  ~> 
South.  440 ;  Fontenette  v.  Kling,  118  La.  1.52,  42  South.  7.56 ;  Temple- 
man  I'.rci^.  Lumljer  Co.  v.  Fairtanks,  ^^lorse  !:  Co.,  129  La.  9s:'>,  .57 
South,  .son ;  Shevlin  v.  Shevlin,  96  Minn.  398,  105  N.  ^Y.  257 ;  Bar- 
rett V.  ADcsliciiy  Bank,  6  Mo.  App.  317;  Hilton  v.  Advance  Thresher 
Co.,  8  S.  D.  412.  (;6  N.  W.  816. 

7  6  City  of  Onkland  v.  C'arpentier,  13  Cal.  .540. 

T7  Clii<:i-o,  T.  &  M.  C.  P.y.  Co.  y.  Titteriugton,  84  Tex.  218,  19 
S.  W.  472,  31  Am.  St.  Rep.  39. 
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the  time  begins  to  run  from  the  date  of  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  the  fraiid/" 
unless  the  circumstances  are  such  that  he  could  and  should 
have  discovered  the  fraud  at  an  earlier  day,  and  is  justly 
chargeable  with  negligence  in  having  failed  to  do  so.'"  It 
is  held  that  an  action  to  set  aside  a  deed  of  land  as  having 
been  obtained  by  threats,  intimidation,  and  undue  influence, 
is  an  action  for  relief  on  the  ground  of  fraud  within  the 
meaning  of  these  statutes.^"  And  so  strictly  has  the  rule 
been  applied  that,  in  a  case  where  a  plaintiff  brought  his 
action  to  set  aside  his  deed  on  the  ground  of  fraud  within 
the  six  years  limited  by  the  statute,  but  was  induced  to 
discontinue  it  by  the  exercise  of  undue  influence  over  him 
by  the  defendant,  and  sixteen  years  afterwards,  when  the 
undue  influence  came  to  an  end,  another  suit  was  brought, 
it  was  held  that  it  was  barred  by  the  statute  and  that  equity 
could  afford  no  relief.*^  But  it  seems  that  if  the  grantor 
in  such  a  deed  was  insane,  the  statute  does  not  begin  to  run 
against  him  until  he  recovers  his  reason  and  discovers  the 
fraud  practised  upon  him.*^  In  some  jurisdictions,  it  is  held 
that  the  limitation  upon  an  action  to  avoid  a  voluntary  con- 
veyance begins  to  run  from  the  making  of  the  conveyance,*^ 
or  from  the  filing  of  it  for  record  in  the  county  where  the 
land  lies,**  and  it  is  ruled  that  one  cannot  maintain  a  suit 
to  cancel  a  deed  when  he  is  barred  from  recovering  the 
land  itself  by  the  defendant's  adverse  possession  for  the 
statutory  time.*^  And  if  the  ground  alleged  for  the  termi- 
nation or  forfeiture  of  a  contract  for  the  sale  of  land  is  the 
nonpayment  of  the  purchase  money,  the  statute  begins  to 

TsTillison  v.  Ewir.,;;,  87  Ala.  350,  6  South.  276;  Vv^alkor  v.  Pogue, 
2  Colo.  App.  149,  29  Tac.  1017;  Evans  v.  jlont'.'oiiiery,  -"iO  Iowa,  325; 
Packard  v.  Beaver  Valley  Land  &  Jlining  Co.,  96  Ky.  240,  28  S.  W. 
77;i;  Carneals  v.  Parker,  7  J.  J.  JIarsIi.  (Ky.)  -J55 ;  Sears  v.  Shi.fer, 
0  N.  Y.  268;  Kibler  v.  Mcllvvain,  16  S.  C.  550;  Morgan  v.  Morgan, 
10  Wash.  99,  .".8  Pae.  1054. 

7  9  Peck  V.  BuUard,  2  Humph.  (Tenn.)  41. 

80  McMillan  v.  Chepney,  30  Minn.  519,  16  N.  W.  404. 

81  Pii>er  V.  Hoard,  Co  How.  Prac.  (X.  Y.)  228. 

82  Crowther  v.  Eowlandson,  27  Cal.  370. 

83  Reynolds'  Adm'rs  v.  (Jawthorp's  Heirs,  37  W.  Va.  3,  16  S.  E.  0G4. 
Si  Rogers  v.  Richards,  67  Kan.  706,  74  I'ac.  255. 

8  6  JlcCann  v.  Welch,  106  "tt'is.  142,  81  N.  W.  096. 
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run  from  the  first  default  in  payment  of  an  installment,  not 
from  the  last.^^ 

Even  in  those  states  where  a  distinct  equity  jurisdiction 
is  maintained,  and  where  the  proceedings  in  the  equity 
courts  are  not  governed  by  the  statutes  of  limitation  ap- 
plicable to  actions  at  law,  the  courts  of  equity,  in  the  kind 
of  cases  under  consideration,  will  usually  adopt  a  period 
of  limitation  similar  to  that  prescribed  for  analogous  cases 
at  law.*'  But  the  fact  that  an  action  on  notes  given  for  the 
purchase  money  of  land  has  become  barred  by  the  statute 
of  limitations  is  not  necessarily  a  good  defense  to  a  suit 
brought  to  rescind  the  sale  because  of  the  nonpayment  of 
the  purchase  price.** 

§  654.  Laches  Barring  Relief. — It  has  been  already 
shown  that  a  person  desiring  the  rescission  or  cancellation 
of  a  contract  or  conveyance  to  which  he  is  a  party  is  re- 
quired to  act  with  reasonable  promptness  after  discovering 
the  facts  which  give  him  a  right  to  rescind,  and  that  his 
unreasonable  delay  in  this  matter  may  raise  a  presumption 
against  him  of  his  having  ratified  or  acquiesced  in  the  void- 
able transaction.*^  It  remains  to  be  stated  that  if  he  allows 
an  unreasonable  length  of  time  to  elapse  before  bringing 
his  suit  for  rescission  or  cancellation,  without  justification 
or  excuse,  and  is  therefore  chargeable  with  laches,  this  will 
be  ground  in  equity  for  dismissing  his  bill  or  complaint,  ir- 
respective of  any  question  of  the  statute  of  limitations,  or 
though  there  may  be  no  provision  of  the  statute  applicable 
to  the  case,^''  or  even  though  the  time  allowed  by  the  statute 

88  Gonsoulin  v.  Adams,  28  La.  Ann.  508. 

87  Askew  V.  Hooper,  28  Ala.  Ci:'A;  Davis  v.  Tarwater,  15  Ark.  286; 
Gates  V.  Lane,  49  Cal.  266;  Kelly  v.  Hurt,  74  Mo.  561.  But  see 
Schoener  v.  Llssauer,  107  N.  Y.  Ill,  13  N.  E.  741. 

8  8  Templeman  v.  Pegues,  24  La.  Arm.  537. 

8  9  Supra,  §§  536-546. 

6  0  Allore  v.  Jewell,  94  V.  S.  506,  24  L.  Efl.  260 ;  Grymes  v.  Sanders, 
93  U.  S.  55,  23  L.  Ed.  798;  Andrews  v.  Hensler,  6  Wall.  254,  18  L. 
Eld.  737 ;  Schneider  v.  Foote  (C.  C.)  27  Fed.  581 ;  Chapman  v.  Wil- 
son (C.  C.)  5  Fed.  305;  Hough  v.  Richardson,  3  Story,  659,  Fed. 
Gas.  No.  6,722;  Kem  v.  Burnham,  28  Ala.  428;  Smith  v.  Robertson, 
23  Ala.  312 ;  Cross  v.  Mayo,  167  Cal.  594,  140  Pac.  2<S3  ;  Barkley  v. 
Hibernia  Sav.  &  Loan  Sec,  21  Cal.  App.  456,  132  Pac.  467 ;  Richards 
V.  Farmers'  &  Merchants'  Bank,  7  Cal.  App.  387,  94  Pac.  393 ;    Smoot 
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for  the  bringing  of  an  analogous  proceeding  on  the  law  side 
may  not  yet  have  elapsed. °^  On  this  subject  it  has  been 
remarked :  "Mere  lapse  of  time  is  interposed  to  protect  the 
defendant  from  accountability  for  inequitable  conduct  to- 
wards one  who  in  lawful  reliance  upon  his  good  faith  was 
deceived.  It  cannot  escape  observation  that  this  is  not  a 
highly  equitable  attitude.  This  court,  in  treating  of  a  sim- 
ilar case,"^  said :  'Statutes  of  limitation,  applied  in  courts 
of  law,  are  inflexible  and  framed  upon  the  theory  that  mere 
lapse  of  time,  irrespective  of  other  considerations,  should 
bar  the  claim,  while  the  doctrine  of  laches,  applied  in  courts 
of  equity,  is  sufficiently  flexible  to  give  reasonable  effect  to 
the  special  circumstances  of  any  case,  and  rests  not  alone 
upon  the  lapse  of  time,  but  upon  the  inequity  of  permitting 
the  claim  to  be  enforced  because  of  some  change  in  the 
condition  or  relations  of  the  property  or  the  parties.  *  *  * 
If  unusual  conditions  or  extraordinary  circumstances  make 
it  inequitable  to  permit  the  prosecution  of  a  suit  after  a 
briefer,  or  to  forbid  its  maintenance  after  a  longer,  period 
than  that  fixed  by  analogous  statute,  the  chancellor  will 
not  follow  the  statute,  but  will  determine  the  case  in  ac- 
cordance with  the  equities  which  arise  from  its  own  condi- 
tions or  circumstances.'  "  °' 

§  655.  Form  of  Remedy. — A  proceeding  to  obtain  the 
rescission  of  a  contract  or  the  cancellation  of  a  written  in- 
strument is  of  equitable  cognizance,  and  should  be  insti- 
tuted and  prosecuted  in  a  court  having  general  jurisdiction 


V.  Coffin,  4  Mackey  (1.5  D.  C.)  407 ;  Pierce  v.  Middle  Georgia  Land  & 
Lumber  Co.,  131  Ga.  99,  61  S.  E.  1114 ;  Nunn  v.  Burger,  76  Ga.  705 ; 
Cunningham  v.  FitMan,  7  111.  (2  Gilman)  650;  Matlock  v.  Todd, 
25  Ind.  128 ;  Gatling  v.  Newell,  9  Ind.  572 ;  Sears  t.  Smith,  2  Mich. 
2-13;  De  Armand  v.  Phillips,  Walk.  Ch.  (Mich.)  186;  Lindquist  v. 
Gibbs,  122  Minn.  205,  142  N.  W.  156 ;  Foxworth  v.  Bullock,  44  Miss. 
457;  Newman  v.  Newman,  152  Mo.  398,  54  S.  W.  19;  Taylor  v. 
Fleet,  1  Barb.  (N.  T.)  471 ;  McCann  v.  Welch,  106  Wis.  142,  81  N.  W. 
996. 

SI  Vermilion  County  Children's  Home  v.  Varner,  192  111.  594,  61 
N.  B.  830 ;  Pusey  y.  Gardner,  21  W.  Va.  469 ;  Western  Min.  &  Mfg. 
Co.  V.  Peytona  Cannel  Coal  Co.,  8  W.  Va.  406.  Compare  Rogers  v. 
Colt,  21  N.  J.  Law,  704. 

!>2  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  28,  67  C.  C.  A.  284. 

93  Cunningham  v.  Pettigrew,  169  Fed.  335,  94  O.  C.  A.  457. 
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in  equity,  and  commenced  by  a  bill  in  equity,  or  by  a  plead- 
ing analogous  thereto  under  the  modern  systems  of  plead- 
ing and  practice."*  Matters  which  would  justify  a  rescis- 
sion or  cancellation,  such  as  fraud  or  the  like,  cannot  ordi- 
narily be  inquired  into,  nor  that  relief  awarded,  in  any  col- 
lateral proceeding,""  nor  in  a  summary  proceeding  by  rule."" 
And  if  a  suit  is  brought  against  a  purchaser  of  land  to  en- 
force a  vendor's  lien,  and  he  wishes  to  obtain  a  rescission  of 
the  contract  and  a  return  of  the  price,  because  of  fraud,  he 
must  file  a  cross  bill."'  But  if  a  contract  was  obtained  by 
the  false  and  fraudulent  representations  of  a  corporation, 
which  has  since  gone  into  receivership,  it  is  said  that  the 
complainant's  remedy  to  obtain  its  cancellation  is  not  by 
bill  in  equity  against  the  receivers,  but  by  petition  in  the 
cause  in  which  they  were  appointed. "°  And  it  should  be 
observed  that,  while  a  court  of  equity  may  annul  a  con- 
tract for  fraud  or  mistake,  it  cannot  substitute  therefor  a 
different  agreement,  fixing  the  liabilities  of  the  parties  on 
a  basis  not  contemplated  nor  assented  to  by  them."" 

But  while  equity  alone  is  competent  to  grant  the  relief 
of  rescission  or  cancellation,  there  are  other  remedies  avail- 
able to  a  party  who  has  been  deceived  or  imposed  upon, 
which  he  may  pursue  at  law.  Thus,  the  defrauded  vendor 
of  goods  may  elect  to  treat  the  contract  as  a  nullity  and  sue 

9  4  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisville  Trust  Co.,  17J  U.  S. 
052.  19  Sup.  Ct.  817,  4:;  L.  Ed.  1081 ;  Hunt  v.  Davis,  OS  Ark.  44,  135 
S.  W.  458;  McCracken  v.  :M<_T'ii',  00  Arl^.  251,  131  S.  W.  450;  Two- 
good  v.  AUee,  125  Iowa,  59,  00  N.  W.  2.ss ;  Raeliemann  v.  Riverbank 
Imp.  Co.,  1C7  ilass.  1,  44  N.  K.  990,  57  Am.  St.  Rep.  427;  Haydon  v. 
St.  Louis  &  S.  F.  R.  Co.,  222  3Io.  12G,  121  S.  W.  15;  Livin.i,'stou  v. 
Moore,  15  Apn.  Div.  15,  44  N,  Y.  Supp.  125;  Coli1n)];!-i-,v  v.  Sun  Oil 
Co.,  68  Ohio  St.  4SS,  07  N.  E.  10!;0.  An  equitable  proceeding  by  the 
maker  of  a  deed  to  cancel  it  for  fraud,  breach  of  condition,  or  the 
like,  is  not  strictly  a  proceeding  to  remove  a  cloud  on  the  title,  nor  is 
It  governed  in  all  respects  by  the  rules  applicable  in  such  cases. 
City  of  Atlanta  v.  Jones,  135  (Ja.  376,  (10  S.  E.  571. 

95  Kirkland  v.  >:ew  Orleans  (jasli,i;ht  &  Banking  Co.,  1  La.  Ann. 
200. 

86  Baldwin  v.  Bordelon,  49  La.  Ann.  1088,  22  South.  196. 

■■'1  Spoor  v.  Tilson,  07  Va.  279,  33  S.  E.  609.  See  Williams  v.  Har- 
r,'ll,  132  La.  1,  <:0  South.  600. 

OS  Porter  v.  Kingman,  126  Mass.  141. 

99  Pittstnu:rb  *'\:  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.,  US  Mich. 
ji'O,  76  N.  W.  305. 
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to  recover  the  specific  property.^""  So  if,  instead  of  seeking 
the  annulment  of  a  contract  procured  through  fraudulent 
misrepresentations,  the  injured  party  elects  to  sue  for  the 
damages  sustained  in  consequence  of  such  misrepresenta- 
tions, his  remedy  is  at  law  and  not  in  equity. ^"^  And  the 
same  applies  to  an  action  on  a  warranty  contained  in  the 
contract  or  conveyance."^  But  it  is  said  that  an  action  by 
the  buyer  of  a  warranted  machine,  brought  after  he  had 
returned  it,  against  the  vendor  and  his  guarantor,  claiming 
a  recovery  of  a  greater  amount  than  the  selling  price,  is  one 
for  rescission  of  the  contract,  and  not  merely  for  damag- 
es."' And  so,  of  a  suit  against  the  contract  vendor  of  land, 
alleging  a  failure  of  title,  and  claiming  a  return  of  the  mon- 
ey deposited,  which  had  been  demanded  and  refused. ^°'' 

§  655.  Venue  of  Action. — An  action  to  rescind  or  cancel 
a  contract  for  the  sale  of  land  is  not  local  but  transitory,  as 
it  is  in  personam  and  not  in  rem,  and  therefore  is  not  neces- 
sarily to  be  brought  in  the  county  or  district  where  the 
land  lies,  but  may  be  brought  where  the  defendant  can  be 
found,"''  although  it  is  very  properly  brought  in  the  place 
where  the  land  is  situated  if  the  rescinding  purchaser  seeks 
to  enforce  a  lien  on  the  land  for  the  return  of  his  money. '■"^ 
On  the  other  hand,  a  vendor  and  the  holders  of  the  various 
notes  given  for  the  price,  in  an  action  to  rescind  the  sale 
by'the  vendee,  are  not  joint  obligors,  but  must  be  sued  each 
at  his  respective  domicile. '^'" 

100  Cra\Yforcl  v.  Hurd,  32  Ky.  Law  Rep.  6.36,  106  S.  W,  849. 

101  Polhemus  v.  Holland  Trust  Co.,  61  N.  J.  E<i.  654,  47  Atl.  417. 

102  Carter  v.  Walker,  2  Ricli.  (S.  C.)  40. 

103  Clarke  v.  McGetcliie,  49  Iowa,  437. 

104  Kister  v.  PoUak,  125  App.  Div.  220,  109  N.  Y.  Supp.  204. 

105  Jones  V.  Byrne  (C.  C.)  149  Fed.  457;  Lewis  v.  Morton,  5  T.  B. 
Men.  (Ky.)  1 ;  Kendrick  v.  AVhe.illej',  3  Dana  (Ky.)  34 ;  Thompson  v. 
Elmore,  'l3  Ky.  Law  Rep.  G92,  IS  S.  W,  235 ;  Morris  v.  Riinnells,  12 
Tex.  175 ;  Ely  v.  Lowenstein,  9  Abb.  Prac.  N.  S.  (N.  Y.)  42  ;  Slater  v. 
Trostel  (Tex.  Civ.  App.)  21  S.  W.  2;>j. 

106  Bullitt  V.  Eastern  Kentucky  Land  Co.,  99  Ky.  324,  36  S.  W.  16; 
Landrum  v.  Farmer,  7  Bush  (Ky.)  46. 

loT  Amis  V.  Bank  of  Louisiana,  9  Bob.  (La.)  348. 
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CHAPTER  XXXVIT 
PARTIES  TO  ACTIONS 

§  657.  General  Rule ;   All  Parties  in  Interest. 

658.  Joinder  of  Defendants. 

659.  Real  Party  in  Interest. 

660.  Persons  Against  Whom  Relief  is  Not  Souglit. 

661.  Subsequent  and  Intermediate  Purchasers. 

662.  Trustees  and  Beneficiaries. 

663.  Heirs  and  Personal  Representatives. 

§  657.  General  Rule;  All  Parties  in  Interest. — In  order 
to  obtain  a  decree  in  equity  for  the  rescission  of  a  contract 
or  the  cancellation  of  a  written  instrument,  it  is  necessary 
to  bring  before  the  court,  as  parties  to  the  action,  all  those 
having  interests  in  the  subject-matter,  or  whose  rights  or 
claims  must  be  adjudicated  and  concluded  in  order  to  do 
complete  equity  in  the  premises.'-  An  exception  may  per- 
haps be  found  in  the  case  where  the  interests  of  various 
parties  are  severable,  so  that  the  case  can  be  completely 
decided  as  between  the  immediate  parties,  though  there 
may  be  an  outstanding  interest  in  one  whom  the  court  can- 
not reach  by  process.^  In  pursuance  of  the  general  rule,  it 
is  held  that,  in  a  suit  by  purchasers  of  lots  in  a  tract  divid- 
ed into  lots,  streets,  and  parks,  to  set  aside  a  subsequent 
conveyance  of  a  parcel  located  in  one  of  the  reservations 
designated  as  a  park,  the  present  owner  of  the  unsold  part 

1  Coy  V.  Mason,  17  How.  580,  15  L.  Ed.  125;  Bowen  v.  Christian 
(C.  C.)  16  Fed.  729;  Kehr  v.  Floyd,  132  Ga.  626,  64  S.  B.  CT3;  Pierce 
V.  Middle  Georgia  Land  &  Lumi;e>r  Co.,  131  Ga.  99,  61  S.  B.  1114; 
Abernathie  v.  Rich,  229  111.  412,  &2  N.  E.  308 ;  Barrett  v.  Gelsinger, 
148  111.  98,  ?,r>  N.  E.  354;  Fletcher  v.  Mansur,  5  Ind.  267;  Constant 
r.  Lehman,  52  Kan.  227,  34  Pac.  745 ;  Kinnard  v.  Daniel,  13  B.  Mon. 
(Ky.)  496;  Cummins  v.  Boyle,  1  J.  J.  Marsh.  (Ky.)  480;  Owings  v. 
Brown,  5  T.  B.  Mon.  (Ky.)  462;  Lacroix  v.  Ilibernia  Bank  &  Trust 
Co.,  135  La.  263,  65  South.  237;  State  v.  Recorder  of  Mortgages,  32 
La.  Ann.  i;306;  Dockray  v.  Thurston,  43  Me.  216;  Burroughs' v.  Jones, 
78  Miss.  235,  28  South.  944 ;  Ladner  v.  Ogden,  31  Miss.  332 ;  Smith  v. 
Irvin,  108  App.  Dly.  218,  95  N.  Y.  Supp.  731;  Dale  v.  Roosevelt,  6 
Johns.  Ch.  (N.  Y.)  255;  Hartley  v.  Langkamp,  243  Pa.  550,  90  Atl. 
102 ;    Gugel  v.  Hiscox,  216  N.  Y.  145,  110  N.  E.  499. 

2  Bonsai  v.  Camp,  111  Va.  595,  69  S.  E.  978. 
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of  the  tract  and  also  the  municipality  should  be  made  par- 
ties.' So  where  suit  is  brought  on  a  note  secured  by  a  deed 
of  trust,  and  recovery  is  denied  because  it  is  held  as  col- 
lateral security  for  a  corporation  note  which  is  void,  can- 
cellation of  the  note  and  deed  of  trust  cannot  be  ordered 
in  the  absence  of  the  corporation  as  a  party.*  On  this 
ground  also  a  bill  to  set  aside  a  deed  or  a  mortgage  can- 
not be  sustained  without  the  presence  of  the  grantor  or 
mortgagor,  as  well  as  of  the  grantee  or  mortgagee."  So,  if 
there  are  several  parties  arrayed  on  one  side  of  a  contract 
or  grant,  all  of  them  must  be  joined  in  an  action  to  rescind 
or  vacate  it,"  unless  one  of  them  has  in  the  mean  time  ac- 
quired all  the  interests  of  the  others.''  Thus,  if  remainder- 
men joined  with  the  life  tenant  in  a  conveyance  of  the  prop- 
erty, they  are  necessary  parties,  without  whose  appearance 
the  court  cannot  decree  a  rescission  in  favor  of  the  purchas- 
er for  misrepresentations  as  to  the  title.'  So  one  who  unites 
with  the  vendee  in  notes  made  for  the  purchase  money,  and 
who  is  sued  with  him  thereon,  should  join  with  him  in  a  bill 
to  enjoin  proceedings  in  the  action  and  to  rescind  the  con- 
tract." And  where  a  husband  and  wife  join  in  a  conveyance 
or  mortgage  of  lands,  both  are  necessary  parties  to  a  pro- 
ceeding to  cancel  it  or  set  it  aside. ^° 

§  658.  Joinder  of  Defendants. — It  is  proper,  if  not  nec- 
essary, to  join  as  defendants  in  an  action  for  rescission  or 
cancellation  all  the  parties  who  participated  in  the  fraud 


s  Calkins  v.  Westervelt  (D.  C.)  214  Fed.  415. 

*  Jones  V.  Nix  (Tex.  Civ.  App.)  174  S.  W.  685. 

s  Oakes  v.  Yonah  Land  &  Mining  Co.  (C.  C.)  89  Fed.  243 ;  Aber- 
nathie  v.  Rich,  229  111.  412,  82  N.  B.  308;  Mattair  v.  Payne,  15  Fla. 
682. 

6  Troxel  v.  Ttomas,  155  Ind.  519,  58  N.  E.  725;  Crump  v.  IngersoU, 
44  Minn.  84,  46  N.  W.  141;  Robinson  v.  Kind,  23  Nev.  330,  47  Pac.  1, 
977;    Merriman  v.  Norman,  9  Heisk.  (Tenn.)  269. 

T  Smith  V.  Roseboom,  10  Ind.  App.  126,  37  N.  E.  559. 

8  Hurst  V.  Knight  (Tex.  Civ.  App.)  164  S.  W.  1072. 

9  Elliott  V.  Boaz,  9  Ala.  772. 

10  Van  Gundy  v.  Steele,  261  111.  206,  103  N.  E.  754;  Eyster  v. 
Hatheway,  50  111.  521,  99  Am.  Dec.  537 ;  Hill  v.  Lewis,  45  Kan.  162, 
25  Pac.  589;  Bowman  v.  Germy,  23  Kan.  306;  Robbins  tt.  Wyman, 
Partridge  &  Co.,  75  Wash.  617,  135  Pac.  656;  Borchert  v.  Borchert, 
141  Wis.  142,  123  N.  W.  628. 
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which  is  the  basis  of  complaint,  or  who  conspired  or  col- 
luded together  to  defraud  the  complainant,  though  the  sev- 
eral defendants  may  have  different  interests  in  the  result 
of  the  fraud. ^^  Thus,  where  certain  defendants  fraudulent- 
ly induced  a  third  person  to  execute  to  them  a  deed  to  land 
which  was  really  owned  by  the  plaintiff,  such  person  is  a 
necessary  party  to  an  action  to  cancel  the  deed/^  And  one 
charged  with  participation  in  the  forgery  of  a  deed,  and 
Vvrith  making  a  false  notarial  certificate  of  acknowledgment 
in  order  to  defraud  the  true  owners  to  his  own  advantage, 
should  be  made  a  party  to  a  bill  to  cancel  the  deed.^^ 
Again,  any  person  is  a  proper  party  defendant  who  has  a 
right  to  or  interest  in  the  subject-matter  of  the  action, 
which  must  be  divested  if  the  object  of  a  rescission  is  to  be 
completely  effected,  that  is,  the  restoration  of  the  parties  to 
their  former  situation.^*  Thus,  an  assignee  of  a  note  for  an 
installment  of  the  purchase  money  of  land  is  a  necessary 
defendant   to    a    bill    against    the   vendor   for    rescission.^" 


11  Alexander  v.  Horner,  1  IMcCrary,  634,  Fed.  Cas.  No.  169;  Hart- 
ley y.  Frederick  (Ala.)  67  South.  OS.'!;  Moon  v.  Benton  (Ala.  App.)  68 
South.  589;  Williams  v.  Nicholson,  25  Ga.  560;  Port  Royal  &  A.  Ry. 
Co.  V.  Branch,  78  Ga.  113;  Bowden  v.  Achor,  95  Ga.  Ii43,  22  S.  E. 
2.54 ;  Williams  v.  Hawthorn,  14  La.  Ann.  615 ;  Nichols  v.  Randall,  5 
Minn.  304  (Gil.  240) ;  Fairchild  v.  Fairchild  (N.  J.  Ch.)  44  Atl.  944; 
American  Cotton  Co.  v.  Collier,  30  Tex.  Civ.  App.  105,  69  S.  W.  1021 ; 
Foix  V.  Moeller  (Tex.  Civ.  App.)  159  S.  W.  1048 ;  Young  v.  Barcroft 
(Tex.  Civ.  App.)  168  S.  W.  ■■V.Yl.  It  has  been  held  that  one  of  sev- 
eral persons  interested  in  effectins  a  sale  of  real  estate  through  the 
organization  of  a  syndicate  for  its  purchase  should  not  be  held  lia- 
ble to  the  subscribers  to  the  s.'sndicate,  who  acted  upon  the  repre- 
sentation of  another  of  such  interested  peisons  that  the  syndicate 
vrould  obtain  the  land  for  a  named  price,  which  was  in  fact  greater 
than  that  paid,  where  it  does  not  appear  that  the  person  sought  to 
be  held  participated  in  obtaining  sulisciiptions  to  the  syndicate  or 
tieri\ed  any  profit  from  the  transaction.  Lansburgh  v.  Parker,  41 
App.  D.  C.  549.  But  compare  Hewey  v.  Fonts,  92  Kan.  2u8,  140  I'ac. 
S91.  And  see  xVntosze\\oki  v.  City  Plumbing  Co.  (Mich.)  151  N.  W. 
635. 

12  Hannibal  &  St.  J.  R.  Co.  v.  Xoitoni,  l.-)4  Mo.  142,  5."  S.  W.  220. 

13  Alexander  v.  Davis,  12  W.  Va.  465,  26  S.  E.  291. 

n  St.  John  V.  Freeman,  1  Ind.  84;  Wi  'Idiffe  v.  Lee,  4  Dana  (Ky.) 
.50;  Gilkeson  v.  Thompson,  210  Pa.  ;!":..  ','.)  Atl.  1114;  Morse  v.  Lar- 
kin,  46  Vt.  371;  Stimson  v.  Thorn,  25  Grat.  (Va.)  278.  But  see  Mor- 
rison V.  Wag:;y,  4:!  W.  Va.  405,  27  S.  E.  314. 

1=  Pollock  V.  Wilson,  3  Dana  (Ky.)  25. 
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And  in  an  action  to  rescind  a  sale  of  mortgaged  lands,  the 
mortgagee  should  be  made  a  party,  where  the  vendee  has 
executed  a  contract  with  the  mortgagee  binding  himself  to 
pay  the  mortgage.^"  So,  where  a  bill  in  equity  is  filed 
against  one  of  the  members  of  a  partnership,  to  set  aside 
partnership  transactions  and  to  vacate  a  conveyance  of  real 
estate  which  was  assets  of  the  firm,  but  was  held  in  the 
name  of  one  of  the  partners  for  the  benefit  of  the  firm,  all 
the  partners  are  indispensable  parties  defendant/'  Again, 
all  persons  who  claim  under  the  instrument  in  question,  or 
who  must  rely  upon  it  as  the  foundation  of  their  own  title, 
are  properly  made  defendants. ^^  Thus,  where  an  owner  of 
land  executes  a  deed  as  security  and  remains  in  posses- 
sion, and  the  grantee  conveys  to  one  who  has  no  actual  no- 
tice of  the  nature  of  the  deed,  but  who  makes  no  inquiry  of 
the  occupant,  the  latter  may  tender  the  amount  of  the  se- 
cured debt  to  the  first  grantee,  and  then  sue  both  gran- 
tees for  cancellation  of  both  deeds. ^'  But  it  is  said  that 
contingent  remaindermen  are  not  necessary  parties  to  a  suit 
to  set  aside  the  deed  creating  the  remainder.^"  Further,  all 
parties  should  be  made  defendants  against  whom  any  spe- 
cific relief  is  demanded  as  a  part  of  the  general  adjustment 
necessary  to  free  the  complainant  from  the  fraud  or  wrong 
complained  of  and  restore  him  to  his  former  situation. ^^ 
Thus,  where  a  bill  in  equity  seeks  not  only  the  surrender 
and  cancellation  of  a  fraudulent  assignment  of  a  patent,  but 
also  to  expunge  it  from  the  records  of  the  patent  office,  the 
commissioner  of  patents  is  a  necessary  party  defendant. ^- 


16  Hoover  v.  Binkley,  66  Ark.  645,  51  S.  W.  73. 

17  Bell  V.  Donohoe  (C.  C.)  17  Fed.  710. 

18  House  V.  Mullen,  22  Wall.  42,  22  L.  Ed.  S.'^S :  Trustees  of  Schools 
V.  Braner,  71  111.  546;  Davis  v.  Hall,  4  T.  B.  Mon.  (Ky.)  23;  Walker 
V.  Smith,  8  Yerg.  (Tenn.)  23S. 

19  Berry  v.  Williams,  141  Ga.  642,  81  S.  E.  881. 
2  0  Temple  v.  Scott,  143  111.  290,  32  N.  E.  366. 

21  Smith  V.  Smith,  106  Ala.  20N,  17  South.  6S0 ;  Parker  v.  Cochran, 
97  Ga.  240,  22  S.  E.  901 ;  Paulk  v.  Ensign-Oskamp  Co.,  123  Ga.  467, 
51  S.  E.  344;  Thompson  v.  Shoemaker,  68  111.  256;  Pruyn  v.  Mc- 
Creary,  182  N.  Y.  568,  75  N.  E.  1133;  Jones  v.  Abernathy  (Tex.  Civ. 
App.)  174  S.  W.  682. 

22  Backus  Portable  Steam  Heater  Co.  v.  Simonds,  2  App.  D.  C. 
290. 
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And  so,  where  a  suit  to  set  aside  a  tax  deed  also  demands 
the  vacation  of  a  subsequent  deed  from  the  purchaser  at 
the  tax  sale,  such  purchaser  is  a  necessary  defendant.^' 
Finally,  in  actions  of  this  kind,  if  one  who  should  join  as  a 
plaintiff  in  the  suit  refuses  to  do  so,  he  may  be  joined  as  a 
defendant.-* 

§  659.  Real  Party  in  Interest. — Though  the  legal  title  to 
land  may  be  in  the  name  of  one  person,  yet  if  another  is  the 
equitable  beneficial  owner,  the  latter  may  maintain  in  his 
own  name  a  bill  in  equity  to  cancel  a  mortgage  on  the  prop- 
erty.-^ And  conversely,  where  the  entire  legal  title  is  in 
the  plaintiff,  he  may  maintain  an  action  for  the  cancellation 
of  a  deed  in  his  own  name,  though  other  parties  have  some 
equitable  interests  in  the  property  with  him,  which,  how- 
ever, are  covered  by  plaintiff's  title. ^^  But  if  another  person 
is  so  far  interested  in  the  subject-matter  of  a  sale  that  he  is 
to  receive  half  the  purchase  money,  he  must  be  joined  with 
the  grantor  in  the  action. ^^  And  if  the  proceeding  is  to 
set  aside  a  conveyance  made  to  an  agent  or  to  a  trustee  in 
a  dry  or  passive  trust,  the  principal  or  beneficiary  is  a  neces- 
sary party.-'  But  in  a  suit  to  cancel  a  lease  and  promissory 
notes  given  for  rent  under  it,  where  it  appeared  that  the 
lease  was  made  in  his  own  name  by  one  assuming  to  be  the 
agent  of  the  owner,  but  there  was  no  responsible  principal, 
and  the  notes  were  executed  to  the  agent  and  he  had  ne- 
gotiated some  of  them,  it  was  held  that  he  was  the  proper 
party  defendant. ^°  For  similar  reasons,  equity  will  not 
decree  the  cancellation  of  an  instrument  against  one  who 
holds  it  only  as  bailee  or  depositary,  the  real  owner  of  it  not 
being  joined  as  a  defendant.^"     But  in  an  action  by  the  in- 

23  West  V.  Duncan  (C.  C.)  42  Fed.  4.30. 

2*  Young  V.  Youns,  157  Wis.  424,  147  N.  W.  361;  Palmer  v.  Sear- 
ing, 12  N.  Y.  St.  Rep.  .^59. 
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Mass.  429,  68  N.  E.  674. 
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453;   Freeman  v.  Kieffer,  101  Cal.  254,  35  Pac.  767. 

29  Potter  V.  Bassett,  35  Mo.  App.  417. 

8  0  Edwards  v.  Brightly  (Pa.)  12  Atl.  91. 
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sured  to  have  a  policy  of  life  insurance  declared  void  on 
account  of  fraud,  the  beneficiary  named  in  the  policy  is  not 
a  necessary  or  proper  party .'^  And  in  a  bill  to  set  aside  for 
fraud  an  assignment  by  a  distributee  of  his  distributive 
share  in  a  decedent's  estate,  the  distributee  and  assignee  are 
the  only  proper  parties.'^ 

§  660.     Persons  Against  Whom  Relief  is  Not  Sought. — 

In  a  suit  for  rescission  or  cancellation,  it  is  not  necessary 
to  join  as  parties  any  persons  against  whom  no  relief  is 
sought,  though  they  may  have  some  formal  or  nominal  con- 
nection with  the  transaction  to  be  rescinded,  or  some  inter- 
est in  the  subject-matter,  provided  the  question  at  issue  can 
be  fully  determined  as  between  the  immediate  parties  to  the 
suit,  without  prejudice  to  any  rights  or  interests  of  such 
third  persons.'^  Thus,  one  who  has  been  instrumental  in 
procuring  by  fraud  the  execution  of  a  deed  to  another  is  not 
a  proper  party  to  an  action  wherein  the  only  relief  prayed 
is  that  the  deed  be  set  aside  and  the  legal  title  declared  to 
be  in  the  grantor.^*  So  an  agent  who  was  employed  to 
procure  the  title  to  real  estate  and  convey  it  to  his  principal, 
and  who  has  done  so,  is  not  a  necessary  party  to  a  bill 
against  the  principal  to  set  aside  the  deed  for  fraud.^^  And 
so,  on  a  bill  filed  to  set  aside  a  conveyance  as  made  in  fraud 
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3  3MacL:ay  v.  Gabel  (C.  C.)  117  Fed.  873;  Gandy  v.  Fortner,  119 
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of  the  rights  of  the  complainant,  while  a  minor,  by  the 
heirs  of  her  guardian,  it  was  held  that  a  third  person,  hold- 
ing a  patent  to  the  land  in  dispute,  under  which  neither  par- 
ty claimed,  was  not  a  proper  defendant,  as  a  decree  in  the 
case  could  not  afifect  his  rights.'"  And  parties  other  than 
the  vendor,  holding  the  title  to  land  contracted  to  be  con- 
veyed, are  not  necessary  parties  to  a  bill  by  the  purchaser 
to  cancel  the  contract  for  the  vendor's  breach  of  it  and  to 
recover  payments  made.''  And  so,  it  is  not  the  duty  of  a 
complainant,  praying  for  rescission  of  a  contract  for  the 
sale  of  land,  to  make  other  parties  defendant  to  ascertain 
whether  or  not  a  title  could  be  made  to  him,  as  that  is  to 
be  done,  if  at  all,  by  those  who  have  covenanted  to  make  the 
title.2* 

§  661.     Subsequent     and      Intermediate     Purchasers. — 

Where  suit  is  brought  to  cancel  or  set  aside  a  conveyance 
of  land,  and  it  has  already  been  transferred  to  a  third  per- 
son, he  must  be  made  a  defendant  to  the  action,  in  order 
that  his  rights  may  be  protected,  or  that  relief  may  be 
granted  as  against  him  if  equity  so  requires.'*  And  the 
same  rule  applies  in  the  case  of  a  contract  which  has  been 
assigned  to  a  third  person.*"  So,  where  the  action  is 
brought  to  cancel  a  mortgage  or  trust  deed  and  negotiable 
notes  secured  thereby,  and  the  grantee  has  sold  such  notes, 
the  holders  of  them  are  necessary  parties.*^  But  as  a  gen- 
eral rule,  intermediate  purchasers  or  assignees,  who  have 
parted  with  all  their  interest  in  the  subject-matter,  and 
against  whom  no  relief  is  sought,  are  not  necessary  par- 
ties, only  those  being  indispensable  who  own  or  control  the 

3  6  Scott  V.  Moore,  4  111.  (3  Scam.)  306. 

3' Harding  v.  Olson,  177  111.  2US,  52  N.  B.  482. 

38  Prewit  V.  Graves,  5  J.  J.  Marsh.  (Ky.)  114. 

3»  Huntington  Park  Improvement  Co.  v.  Park  Land  Co.,  165  Cal. 
429,  132  Pac.  7C0;  Ross  v.  Hobson,  131  Ind.  166,  26  N.  E.  775;  Yoder 
V.  Swearingen,  6  J.  J.  Marsh.  (Ky.)  518 ;  Free  v.  Buckingham,  57 
N.  H.  95;  Maass  v.  Rosenthal,  125  Apj).  Div.  452,  109  N.  Y.  Supp. 
917 ;  Cannon  v.  Baker,  97  S.  C.  116,  81  S.  E.  478.  But  see  Silberberg 
V.  Pearson,  75  Tex.  287,  12  S.  W.  850. 

*"  Reilly  v.  Frias,  85  Misc.  Rep.  162,  147  N.  Y.  Supp.  84. 

*i  Chandler  v.  Ward,  188  111.  322,  58  N.  E.  919;  Crawford  v.  C. 
Aultman  &  Co.,  139  Mo.  262,  40  S.  W.  952;  Beach  v.  Mosgrove  (C.  C.) 
16  Fed.  305. 
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subject-matter  at  the  time  of  the  suit.^''  Thus,  in  an  action 
brought  to  procure  the  cancellation  of  a  nonnegotiable  note 
on  the  ground  of  fraud,  after  an  assignment  of  it  to  a  pur- 
chaser in  bad  faith,  an  intermediate  indorser  is  neither  a 
necessary  nor  a  proper  party. *^  So,  in  an  action  to  set  aside 
a  bond  and  mortgage  as  procured  by  fraud,  the  mortgagee, 
who  had  assigned  the  mortgage  to  a  third  person,  who  in 
turn  assigned  it  to  the  defendant,  is  not  a  necessary  party.** 
And  the  vendor's  mortgagee  is  not  a  proper  defendant  in 
a  suit  to  rescind  a  contract  of  sale  of  the  land,  as  he  is  not 
concerned  in  the  transactions  between  the  vendor  and  ven- 
dee, the  land  being  always  subject  to  his  claim.*'  But  in 
an  action  by  the  vendor  of  land  to  cancel  his  deed  and  also 
the  deed  of  his  grantee  to  another  person  on  the  ground  of 
fraud,  the  immediate  grantee  is  a  proper  party.*" 

§  662.  Trustees  and  Beneficiaries. — A  trust  deed  in  the 
nature  of  a  mortgage,  made  to  secure  notes,  bonds,  or  un- 
paid purchase  money,  cannot  be  annulled  in  a  suit  for  re- 
scission unless  the  trustee  is  made  a  party  defendant,*' 
even,  it  appears,  although  the  trustee,  being  charged  with 
complicity  in  the  fraud  complained  of,  has  divested  himself 
of  title  to  and  possession  of  the  property  by  sale  under  the 
power  in  the  deed.*^  But  if  the  trustee  in  such  a  deed  has 
not  entered  upon  the  discharge  of  any  function  nor  assumed 
any  responsibility,  the  secured  note  not  having  been  nego- 
tiated but  remaining  in  the  possession  of  the  maker  of  it,  he 
is  not  a  necessary  party  to  a  suit  for  cancellation.*'    Under 

*  2  Crooks  V.  Whitford,  40  Mich.  599;  Dailey  v.  Kinsler,  31  Neb. 
340,  47  N.  W.  104.5 ;  Wright  v.  Day,  59  Misc.  K-ep.  76,  111  N.  Y.  Supp. 
1105;  Boell;:  v.  Nolan,  56  Or.  229,  107  Pac.  689;  Lumpkin  v.  Blewitt 
(Tex.  Civ.  App.)  111-S.  W.  1072;  Houts  v.  Scharbauer,  46  Tex.  Civ. 
App.  605,  103  S.  W.  679.  But  compare  Mason  v.  Crosby,  1  Woodb. 
&  M.  342,  Fed.  Cas.  No.  9,234;  Bradley  v.  Souther,  12  N.  C.  427; 
Webber  v.  Taylor,  58  N.  C.  36 ;    Green  v.  Jackson,  66  Ga.  250. 

4  3  Campodonieo  v.  Grossini,  66  Cal.  358,  5  Pac.  609. 

44  Wright  V.  Day,  59  Misc.  Kep.  76,  111  N.  Y.  Supp.  1105. 

4  5  Orendorff  v.  Tallman,  90  Ala.  441,  7  South.  821. 

46  McMullen  v.  Rousseau,  40  Wash.  497,  82  Pac.  883. 

4  7  Barth  v.  Deuel,  11  Colo.  494,  19  Pac.  471. 

48  California  Farm  &  Fruit  Co.  v.  Schiappa-Pietra,  151  Cal.  732,  91 
Pac.  593. 

49  Webb  v.  Janney,  9  App.  D.  C.  41. 
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ordinary  circumstances,  however,  if  the  trustee  is  dead,  his 
heirs  are  necessary  parties  to  a  suit  to  cancel  the  deed,  as 
the  legal  title  vests  in  them/"  But  it  is  not  necessary  to 
make  the  bondholders  secured  by  a  deed  of  trust  parties  to 
a  suit  to  set  aside  the  deed,  if  the  trustees  are  made  parties, 
for  whatever  binds  the  trustees  will  bind  the  bondholders.'^' 
But  in  the  case  of  a  trust  deed  of  another  character,  such 
as  one  to  effect  an  endowment  or  settlement  of  property, 
to  secure  the  distribution  of  an  income,  or  to  make  a  convey- 
ance on  the  performance  of  certain  conditions,  the  rule  is 
that  all  the  designated  beneficiaries,  as  well  as  the  trustees, 
are  necessary  parties  to  a  suit  to  revoke  or  cancel  it.^^  And 
in  a  suit  by  the  members  of  an  unincorporated  church  or- 
ganization to  set  aside  a  conveyance  made  by  a  trustee  of 
land  purchased  for  church  purposes,  as  in  breach  of  trust,  all 
the  members  of  the  church  body  should  be  made  parties, 
either  as  plaintiffs  or  defendants,  unless  wholly  impractica- 
ble.'^^ 

§  663.  Heirs  and  Personal  Representatives. — In  an  ac- 
tion to  set  aside  a  contract  for  the  sale  of  land  or  a  convey- 
ance, at  the  instance  of  the  estate  of  the  deceased  grantor, 
all  the  heirs  are  necessary  parties,  as  they  would  all  have  an 
interest  in  the  property  if  the  suit  should  be  successful,^* 
including  a  child  born  after  the  delivery  of  the  deed,''^ 
and  the  widow,  if  it  appears  that  she  would  have  any  pe- 
cuniary interest  in  the  subject-matter  or  could  assert  rights 
of  dower  or  homestead.^"     The  executor  or  administrator 

=  0  Lawrence  v.  Lawrence,  ISl  111.  248,  54  N.  E.  918. 

51  F.  G.  Oxley  Stave  Co.  v.  Butler  County,  121  Mo.  614,  26  S.  W. 
:W7.     See  Mayer  v.  Denver,  T.  &  Ft.  W.  R.  Co.  (C.  C.)  41  Fed.  723. 

02  Fjvisman  v.  Bri.sman,  59  Mo.  367;  Ducas  v.  Duca.?,  150  App.  Div. 
.",97,  135  N.  Y.  Supp.  35;  Conklin  v.  Da  vies,  53  How.  Prac.  (N.  T.) 
;n9;  Nase  v.  rsoyer,  14  Lee.  Int  (Pa.)  292;  Humphreys  v.  Humph- 
reys, 31  W.  Va.  561,  8  S.  E.  283. 

6  3  Wtitney  v.  Mayo,  15  111.  251. 

5  4\Velgand  v.  Rutsclike,  253  111.  260,  97  N.  E.  641;  Abernatliie 
V.  Rich,  220  111.  412,  82  N.  E.  308;  Lane  v.  Lane,  106  Ky.  530,  50  S. 
W.  857;  Canton  v.  McGraw,  67  Md.  583,  11  Atl.  287;  Foxworth  v. 
Bullock,  44  Miss.  457 ;  McNeill  v.  Cajce,  38  Tex.  Civ.  App.  45,  85  S. 
W.  57.     But  see  Gibson  v.  Fifer,  21  Tex.  260. 

=  =  Brown  v.  Brown,  C2  Kan.  606,  U4  Pac.  ryjO. 

s6  McAllister  v.  McAllister,  189  Ala.  220,  66  South.  4C2 ;  Riggs  v. 
American  Tract  Sec,  19  Hun  (N.  Y.)  481.  Cut  see  this  case  on  ap- 
peal, 84  N.  Y.  380. 
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should  also  join  as  plaintiff,"  unless  the  grantor  died  in- 
testate, leaving  no  debts,  and  no  administration  has  been 
taken  out,  in  which  case  the  suit  may  be  maintained  by  all 
the  heirs  suing  jointly."*  Any  of  the  heirs  who  do  not  join 
as  plaintiffs  must  be  made  defendants  if  they  can  be  brought 
before  the  coui't."  But  a  bill  which  makes  heirs  defend- 
ants whose  interests  are  concurrent  with  those  of  the  plain- 
tiffs is  bad  on  demurrer,  if  it  does  not  give  a  sufficient  rea- 
son for  failing  to  join  them  as  complainants,  such  as  their 
refusal  so  to  join."" 

Where  the  grantee  in  a  deed  is  dead,  and  an  action  to 
cancel  it  is  brought  by  the  grantor  or  his  representatives,  all 
the  heirs  of  the  decedent  must  be  made  defendants,  in  view 
of  the  descent  of  the  title  upon  them  or  their  interest  in  the 
property;  and  the  action  cannot  be  maintained  against  the 
executor  or  administrator  alone. "^  Indeed,  it  is  doubtful 
whether  the  administrator  is  a  necessary  party  to  such  an 
action  at  all,  unless  there  is  something  to  show  the  prob- 
ability of  his  having  to  resort  to  the  property  in  question  as 
a  fund  for  the  payment  of  debts. "^  So,  in  a  suit  by  a  wife 
to  set  aside,  on  the  ground  of  fraud  and  duress,  a  post- 
nuptial contract  and  a  deed,  the  children  of  the  parties  must 
be  brought  before  the  court  as  parties  to  the  action."^ 

In  the  converse  case — where  the  demand  for  rescission  or 
cancellation  is  made  on  behalf  of  the  estate  of  the  deceased 
purchaser — his  heirs  at  law  are  the  proper  complainants."* 
The  executor  or  administrator  may  be  a  proper  or  even  a 

5  7  Biggs  V.  Silvey,  140  Ga.  762,  79  S.  E.  857;  Parker  v.  Simpson, 
180  Mass.  334,  62  N.  E.  401;   Haggin  v.  Peck,  10  B.  Mon.  (Ky.)  210. 

58  Pierce  v.  Middle  Georgia  Land  &  Lumber  Co.,  131  Ga.  99,  61  S. 
E.  1114. 

5  9  Harding  v.  Handy,  11  Wheat.  103,  6  L.  Ed.  429. 

6  0  Knikel  v.  Spitz,  74  N.  J.  Eq.  581,  70  Atl.  992. 

61  EUesworth  v.  McCoy,  95  Ga.  44,  22  S.  E.  39;  Brown  v.  Brown, 
97  Ga.  531,  25  S.  E.  353,  33  L.  K.  A.  816;  Cliase  v.  Torrey,  20  Vt. 
.395 ;    Hagan  v.  McDermott,  134  Wis.  490,  115  N.  W.  138. 

6  2  Edlesworth  v.  McCoy,  95  Ga.  44,  22  S.  E.  39;  Ball  v.  Ward,  73  N. 
J.  Bq.  440,  68  Atl.  343. 

6  3  Mitchell  V.  Mitchell,  267  111.  244,  108  N.  E.  298. 

64  South's  Heirs  v.  Hoy,  3  T.  B.  Mon.  (Ky.)  88;  Pawling  v.  Speed's 
Ex'rs,  5  T.  B.  Mon.  (Ky.)  582;  Cox  v.  Grant's  Ex'rs,  6  J.  J.  Marsh. 
(Ky.)  201. 
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necessary  party,"''  and  may  perhaps  maintain  the  action 
alone  where  the  only  relief  demanded  is  a  return  of  the 
purchase  money  paid.""  But  the  administrator  of  the  ven- 
dee cannot  rescind  a  parol  contract  for  the  sale  of  land  and 
recover  the  amount  paid  by  the  vendee,  where  the  vendor, 
who  is  willing  to  look  to  the  land  alone  for  the  payment  of 
the  balance  of  the  price,  and  the  heirs  of  the  vendee  do  not 
desire  a  rescission."''  If  the  vendor,  against  whom  rescis- 
sion of  the  contract  of  sale  is  demanded,  is  dead,  his  per- 
sonal representative  is  a  necessary  defendant,  especially  if 
restoration  of  the  purchase  money  is  sought."'  But  the 
heirs  at  law  of  the  vendor  are  not  necessary  parties  to  a 
bill,  filed  by  the  purchaser  against  his  administrator,  for 
cancellation  of  the  deed  as  to  a  tract  of  land  to  which  the 
vendor  had  no  title,  and  which  was  included  in  the  deed  by 
mistake."^ 

6  5  Rice's  Heirs  v.  Spotswood's  Heirs,  6  T.  B.  Mon.  (Ky.)  40,  17  Am. 
Dec.  115. 

66  Bryant's  Ex'r  v.  Boothe,  .30  Ala.  .311,  68  Am.  Dec.  117. 

6  7  Phillips  V.  Kimmons,  94  Tenn.  562,  29  S.  W.  965. 

68  Cravens  v.  Dyer,  1  Lltt.  (Ky.)  153 ;  Barnett  v.  Hayden,  5  J.  J. 
Marsh.  (Ky.)  108. 

6  9  Williams  v.  Mitchell,  30  Ala.  299. 
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CHAPTER  XXXVIII 
PLEADING  AND  PRACTICE 

§  664.  Requisites  of  Bill  or  Complaint  in  General. 

665.  Allegations  of  Fraud  or  False  Representations, 

666.  Allegation  oC  Duress  or  Undue  Influence. 

667.  Allegation  of  Mental  Incompetence. 

668.  Allegation  of  Mistake. 

669.  Alleging  Defects  of  Title. 

670.  Setting  Out  or  Describing  Instrument. 

671.  Showing  Promptness  and  Diligence. 

672.  Offer  to  Restore  or  to  Do  Equity. 

673.  Frame  of  Bill  and  Prayer  for  Relief. 

674.  Plea,  Answer,  or  Counterclaim. 

675.  Trial  and  Decision  by  Court  or  Jury. 

§  664.     Requisites  of  Bill  or  Complaint  in  General. — A 

complaint  or  bill  in  equity  for  the  rescission  of  a  contract 
or  the  cancellation  of  a  written  instrument  should  set  forth 
with  certainty  and  particularity  the  facts  constituting  the 
ground  upon  which  rescission  is  demanded/  although  a  lack 
of  definiteness  or  precision  in  this  respect  may  perhaps  be 
unimportant  where  the  invalidity  of  the  instrument  assailed 
appears  upon  its  face.-  The  complainant  may  also  allege 
as  many  different  grounds  for  the  rescission  or  cancella- 
tion of  the  contract  as  he  may  desire,  and  the  bill  is  not 
demurrable  because  it  does  not  show  on  which  ground  he 
intends  to  rely,  and  failure  to  prove  one  of  the  grounds  al- 
leged will  not  prevent  recovery  on  the  others.^  This  is  sub- 
ject to  the  proviso  that  the  allegations  of  grounds  of  ac- 
tion must  not  be  repugnant  to  each  other  nor  set  up  incon- 
sistent or  antagonistic  theories.*    Thus,  for  instance,  where 

1  J.  B.  Alfree  Mfg.  Co.  v.  Grape,  59  Neb.  777,  82  N.  W.  11 ;  O'Brl- 
ant  V.  O'Briant,  160  Ala.  457,  49  South.  317 ;  McWilllams  v.  McWil- 
liams,  39  La.  Ann.  924,  3  South.  62. 

2  Simpson  v.  Edmiston,  23  W.  Va.  675. 

3  Callanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  199  N.  Y.  268,  92 
N.  E.  747 ;  Murphy  v.  Crowley,  140  Cal.  141,  73  Pac.  820 ;  Fields  v. 
Helms,  70  Ala.  460. 

*  New  England  Mortgage  Security  Co.  v.  Powell,  97  Ala.  483,  12 
South.  55 ;  Dickerson  v.  Winslow,  97  Ala.  491,  11  South.  918 ;  Arm- 
strong V.  Penn,  105  Ga.  229,  31  S.  E.  158. 
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a  bill  to  cancel  a  deed  alleges  that  the  consideration  for 
it  was  an  agreement  to  support  and  maintain  the  grantor 
and  also  to  make  improvements  on  the  land,  the  deed  itself, 
as  set  out  in  the  bill,  containing  similar  recitals,  a  further 
averment  that  the  grantee  took  advantage  of  the  grantor's 
infirmities  and  procured  the  execution  of  the  deed  without 
any  consideration  is  contradictory  and  affords  no  ground  for 
relief.^  And  a  complaint  seeking  the  cancellation  of  sev- 
eral different  instruments  because  of  duress  cannot  be  sus- 
tained unless  the  facts  alleged  are  sufficient  to  avoid  all 
the  instruments."  New  allegations  concerning  the  grounds 
for  rescission  may  be  added  by  amendment,  provided  they 
do  not  substantially  change  the  cause  of  action/  Thus, 
in  a  suit  to  set  aside  a  conveyance  on  the  ground  of  fraud 
and  undue  influence,  it  is  not  an  abuse  of  discretion  to  al- 
low an  amendment  setting  up  that  the  plaintiff  was  a  per- 
son of  weak  understanding  and  in  financial  distress  at  the 
time  of  the  conveyance."  So  the  court  may  allow  an  amend- 
ment to  a  complaint  to  cancel  notes  and  conveyances  for 
duress,  setting  up  that  the  original  complainant  was,  at  the 
time  of  executing  the  papers  sought  to  be  canceled,  insol- 
vent and  largely  indebted,  and  that  therefore  the  convey- 
ances executed  by  him  were  void  as  against  his  creditors, 
who  are  now  represented  by  the  administrator,  who  has 
been  substituted  for  the  original  complainant.^  But  a  pe- 
tition in  equity  for  the  cancellation  of  a  deed,  based  solely 
on  the  ground  that  the  grantee  has  broken  a  promise,  in 
consideration  of  which  the  deed  was  executed,  is  not  amend- 
able so  as  to  make  a  case  for  cancellation  either  on  the 
ground  that  the  grantor  was  mentally  incapable  of  contract- 
ing, or  that  he  was  induced  by  fraud  to  execute  the  convey- 
ance.^" 

It  is  also  essential  that  a  bill  for  rescission  or  cancella- 
tion should  show  the  complainant's  right  and  capacity  to 

5  Gardner  v.  Knight,  124  Ala.  273,  27  South.  298. 
~  Parker  v.  Allen,  33  Tex.  Civ.  App.  200,  76  S.  W.  74. 
'  Harlan  v.  Moore,  132  Mo.  483,  34  S.  \V.  70 ;    Levy  v.  Koyston,  84 
Miss.  15,  36  South.  69. 

8  Clongh  V.  Adams,  71  Iowa,  17,  32  N.  W.  10. 

9  Lyster  v.  Stickney  (C.  C.)  12  Fed.  609. 

10  Brand  v.  Power,  110  Ga.  522,  36  S.  E.  53. 
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sue,  by  disclosing  his  title  to  or  interest  in  the  subject-mat- 
ter of  the  action/^  and,  if  he  sues  in  the  character  of  an 
heir  or  a  successor  in  interest,  the  ownership  of  the  pred- 
ecessor in  title  and  his  own  succession  to  it,^^  though  a  bill 
to  set  aside  a  deed,  brought  by  the  grantor  therein,  need 
not  state  the  history  of  the  title  prior  to  the  conveyance 
by  such  deed.^^  If  the  complaint  is  brought  by  two  joint 
parties,  it  should  show  a  right  of  action  or  capacity  to  sue 
in  favor  of  each  of  them,  not  one  alone.^*  And  in  any 
case  it  is  indispensable  that  the  bill  should  allege  the  spe- 
cial circumstances  founding  a  jurisdiction  in  equity  and 
justifying  an  exercise  of  the  discretionary  power  of  the 
court,^'  such  as  facts  which  make  it  appear  with  reason- 
able certainty  that  irreparable  injury  will  result  to  the 
complainant  if  the  relief  asked  is  not  granted,^*  and  that 
he  has  no  adequate  remedy  at  law,  or  the  reasons  why  he 
cannot  obtain  adequate  relief  by  a  suit  or  defense  at  law,^' 
though  it  is  sufficient  in  this  respect  to  plead  the  facts  from 
which  the  inadequacy  of  any  remedy  at  law  can  be  clearly 
perceived.^'  If  a  disaffirmance  of  the  contract  or  convey- 
ance in  question  is  a  step  necessary  to  be  taken  by  the 
complainant  before  instituting  his  suit,  this  also  must  be 
pleaded  by  him,^"  but  in  an  action  to  cancel  a  deed,  where 
the  acts  of  the  defendant  alleged  in  the  bill  are  such  as  to 
create  a  reasonable,  belief  that  he  had  abandoned  the  con- 
tract involved,  the  vendor  may  rescind  and  bring  an  ac- 
tion to  cancel  the  deed  without  pleading  notice  of  disaf- 

11  Moorer  v.  Moorer,  87  Ala.  545,  6  Soutli.  289;  Thompson  v. 
Thompson,  6  Houst.  (Del.)  225 ;    Embree  v.  Patrick,  72  Mo.  173. 

12  Overall  v.  Avant  (Tenn.  Ch.  App.)  46  S.  W.  1031;  Murphy  v. 
Crowley,  140  Cal.  141,  T3  Pac.  820. 

13  Wilson  V.  Miller,  16  Iowa,  111. 

iiBridger  v.  Thrasher,  22  Ma.  383;  Smith  v.  Eoseboom,  10  Ind. 
App.  126,  37  N.  E.  559. 

16  Field  V.  Holbrook,  14  How.  Prac.  (N.  T.)  103;  Brainard  v.  Hol- 
saple,  4  G.  Greene  (Iowa)  485. 

16  Southwestern  Surety  Ins.  Co.  v.  Ferguson  (Tex.  Civ.  App.)  131 
S.  W.  662 ;   Belote  v.  Morrison,  8  Jlinn.  87  (Gil.  62). 

17  Palmer  v.  Jones,  69  Hun,  240,  23  N.  Y.  Supp.  584 ;  Sims  v. 
Sims,  101  Mo.  App.  407,  74  S.  W.  449;  Langell  v.  Langell,  17  Or. 
220,  20  Pac.  286. 

18  Mosier  v.  Walter,  17  Okl.  305,  87  Pac.  877. 
isAshmead  v.  Reynolds,  127  Ind.  441,  26  N.  E.  80. 
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firmance  in  his  petition.^"  And  the  bill  or  complaint  should 
also  show  that  the  plaintiff  is  free  from  any  fault,  breach 
of  contract,  or  fraud,  so  that  he  has  a  good  standing  in  equi- 
ty,^^  and  if  the  facts  necessary  to  be  pleaded  show  any 
illegality  in  the  transaction,  or  an  illegal  purpose  on  the  part 
of  the  defendant,  there  must  be  such  averments  as  will 
show  that  the  plaintiff  was  not  in  pari  delicto  with  him.^^ 

Averments  must  also  be  made  which  will  show  the  par- 
ticular acts  or  conduct  on  the  part  of  the  defendant  which 
give  rise  to  the  action,  as,  for  instance,  his  failure  or  re- 
fusal to  perform  his  part  of  the  contract  or  to  do  the  par- 
ticular things  which  it  requires  of  him,^^  including,  in  prop- 
er cases,  an  allegation  of  a  demand  for  performance  and  of 
a  refusal  or  inability  to  comply,^*  unless  the  allegations 
concerning  the  defendant's  conduct  show  such  an  aban- 
donment of  his  contract  as  make  it  appear  that  a  demand 
for  performance  would  have  been  useless  and  ineffectual.^'^ 
If  a  previous  demand  for  rescission  of  the  contract  must  be 
alleged,  it  is  sufficiently  shown  by  alleging  that  plaintiff 
called  upon  the  defendant  to  "make  proper  restoration  and 
compensation,"  which  he  wholly  refused  to  do  in  any  re- 
spect or  to  any  extent. ^"^  It  is  also  necessary  that  the  com- 
plaint should  identify  the  defendant  as  the  proper  person 
to  be  sued,  as,  by  alleging  his  present  ownership  of  the 
land  which  is  the  subject  of  controversy.^'  But  it  is  suf- 
ficient to  allege  that  a  person  joined  as  defendant  has  or 
claims  to  have  some  interest  in  the  land  in  question,  and 


2  0  ^rosier  v.  Walter,  17  Old.  305.  87  Pac.  .877. 

21  Ferris  v.  Hoslan,  VJl  Ala.  240,  2.1  South.  S?A;  Dunaway  v. 
Robertson,  95  111.  419;    Boddle  v.  Ward.  151  Ala.  l'.).S,  44  South.  105. 

22  Futch  V.  Siuiger  (Tex.  Civ.  App.)  ic:',  S.  W.  51)7. 

23  Hershnian  v.  Hershman,  6.3  Ind.  451 ;  Sloane  v.  Wells,  141  111. 
502,  30  N.  B.  1042;  Florence  Oil  &  Refining  Co.  t.  McCumlier,  3S 
Colo.  366,  88  Vac.  265.  See  Birmingham  Warehouse  &  Elevator  Co. 
V.  Elj-ton  Land  Co.,  ;>:^>  Ala.  549,  9  South.  23.1. 

2-iTomlinson  v.  Touilinson,  102  Ind.  530,  70  N.  e.  881;  Wartelle  v. 
Bradford,  111  La.  701,  35  South.  819.  See  Bogie  v.  Bogie,  41  Wis. 
209. 

2  0  Tomlinson  v.  Tomlinson,  162  ind.  530,  70  N.  E.  881. 

2  6  Cabiness  v.  Holland  (Tex.  Civ.  App.)  30  S.  W.  63. 

2  7  Horrell  v.  Manning,  6  Or.  413. 
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that  he  is  made  a  defendant  to  answer  to  such  interest.^' 
And  a  bill  is  not  demurrable  because  it  fails  to  show  that 
a  particular  defendant  is  not  a  bona  fide  holder  for  value, 
since,  if  he  claims  to  occupy  that  position,  the  burden  is  on 
him  to  prove  it.^"  At  any  rate,  his  claim  to  favor  in  the 
character  of  a  bona  fide  holder  is  sufficiently  negatived  by 
an  allegation  that  he  purchased  with  knowledge  of  such 
facts  as  would  prevent  him  from  being  an  innocent  pur- 
chaser.-'"' 

In  general,  it  may  be  said  that  a  bill  for  rescission  or 
cancellation  must  plead  the  essential  facts  with  clearness 
and  certainty,  so  that  the  defendant  may  be  enabled  to 
answer  without  confusion  or  embarrassment.^^  Thus,  if 
the  value  of  the  subject-matter  is  important,  as  in  a  case 
of  alleged  want  of  consideration  or  inadequacy  of  con- 
sideration, it  must  be  stated  with  precision  and  definite- 
ness,^^  though  in  cases  where  the  value  of  the  property  is 
immaterial  (as,  in  an  action  to  rescind  a  sale  of  land  for 
fraud)  such  value  need  not  be  alleged. ^^  Where  real  prop- 
erty is  involved,  the  description  of  it  should  at  least  furnish 
data  from  which  the  identity  of  the  land  may  be  fixed  with 
certainty  by  the  aid  of  evidence  aliunde.'*  And  if  the  ac- 
tion is  to  cancel  a  security  on  the  ground  that  the  debt 
secured  has  been  paid,  the  time  and  other  particulars  of 
payment  must  be  alleged, ^^  although,  where  such  an  action 
is  brought  by  the  administrator  of  the  grantor,  if  the  cir- 

2  8Quibell  V.  Morris,  71  Hun,  38,  24  N.  Y.  Supp.  498;  Lucas  v. 
Hendrix,  92  lud.  .54. 

2  9  Louis\-ille,  N.  A.  &  C.  Ry.  Co.  v.  Ohio  Valley  Imp.  &  Contract 
Co.  (C.  C.)  57  Peel.  42;  Gwynne  v.  Jones,  5  Ohio  Cir.  Ct.  R.  20s. 
Compare  Denlke  v.  Santa  Clara  Valley  Agr.  Soc,  9  Cal.  App.  22S, 
98  Pac.  687. 

3  0  Boswell  V.  Pannell  (Tex.  Civ.  App.)  146  S.  W.  233. 

31  Files  V.  Brown,  124  Fed.  133,  59  C.  C.  A.  403;  Schraflft  v. 
Welters,  63  N.  J.  Eq.  793,  52  Atl.  694;  Newman  v.  Newman  (Tex. 
Civ.  App.)  86  S.  W.  635. 

3  2\Vetherell  v.  Johnson,  208  111.  247,  70  N.  E.  229;  Grentner  v. 
Fehrenschield,  64  Kan.  764,  68  Pac.  619. 

33  Ross  V.  Hobson,  131  Ind.  166,  26  N.  E.  775. 

3*P(inli;ston  v.  Boyldn,  130  Ala.  483,  30  South.  398;  Galloway  v. 
Vestal,  135  Ga.  707,  70  S.  E.  589. 

3  5  Pierce  v.  Middle  Georgia  Land  &  Lumber  Co.,  131  Ga.  99,  61 
S.  E.  1114. 
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cumstances  from  which  a  presumption  of  pa3aTient  may 
arise  are  set  out  in  the  bill,  and  it  is  averred  that  complain- 
ant has  no  actual  knowledge  as  to  the  fact  of  payment,  the 
bill  need  not  allege  the  time,  place,  or  manner  of  payment.^* 

§  665.     Allegations  of  Fraud  or  False  Representations. 

In  a  bill  for  rescission  or  cancellation  on  the  ground  of  fraud 
or  false  representations,  it  is  not  sufficient  to  charge  fraud 
in  general  terms,  but  the  specific  misrepresentations  must 
be  set  forth,  or  the  acts  and  facts  constituting  the  alleged 
fraud,  and  these  must  be  stated  distinctly  and  positively, 
and  not  indirectly  or  by  way  of  inference.^'  Thus,  for  ex- 
ample, an  allegation  that  a  release  of  damages  for  injuries 
suffered  was  obtained  surreptitiously  and  fraudulently  is  not 


3  6  Johnson  v.  Loekhart,  20  Tex.  Civ.  App.  596,  50  S.  W.  955. 

3T  Gai;e  v.  Riverside  Trust  Co.  (C.  C.)  156  Fed.  1002 ;  Smith  v. 
Green  (C.  C.)  .ST  Ted.  424 ;  Smith  v.  Collins,  14S  Ala.  672,  41  SouUi. 
825 ;  J.  A.  Fay  &  Egan  Co.  v.  Independent  Lumber  Co.,  178  Ala.  166, 
59  .'^'outh.  470;  Pinljston  v.  Boykin,  130  Ala.  4S3,  30  South.  398; 
Baker  v.  Maxwell,  99  Ala.  558,  14  South.  468;  Penny  v.  .Tackson, 
Sr,  Ala.  67,  4  South.  720;  Bailey  v.  Bitten,  52  Ala.  282;  Evans  v. 
Pettus.  112  Ark.  572,  166  S.  W.  955 ;  Sanders  v.  Carpenter,  102  Ark. 
187.  143  S.  W.  1091;  Conway  v.  Ellison,  14  Ark.  3C0 ;  Wilson  v. 
Moriarty,  77  Cal.  596,  20  Pac.  134;  Riverside  Inv.  Co.  v.  Gibson,  67 
Fla.  130,  m  South.  439;  Eagan  v.  Conway,  115  Ga.  130,  41  S.  E. 
493;  West  \.  Rouse,  14  Ga.  715;  Dexter  v.  McAfee,  163  111.  508, 
45  N.  E.  115;  Smith  v.  Brittenham,  98  111.  188;  Stettauer  v.  Dwi.^ht, 
54  111.  App.  194 ;  Srader  v.  Srader,  151  Ind.  3.39,  51  N.  E.  479 ;  Kra- 
mer V.  Williamson,  135  Ind.  655,  35  N.  E,  388;  Aultman,  Miller  & 
Co.  V.  Seiehting,  126  Ind.  1.37,  25  N.  B.  S94 ;  Peck  v.  Vinson,  124 
Ind.  121,  24  N.  E.  726;  Turner  v.  Engle,  121  Ind.  143,  22  X.  E.  880; 
Darnell  v.  Rowland,  30  Ind.  342 ;  Hardy  v.  Brier,  91  Ind.  91 ;  Carey 
V.  Cincinnati  &  C.  R.  Co.,  5  Iowa,  357;  Leavenworth,  L.  &  G.  R.  Co. 
V.  Douglass  Comity  Com'rs,  IS  Kan.  169;  Campbell  v.  Kerrick,  142 
Ky.  279,  134  S.  W.  186 ;  Brooks  v.  Hamilton,  15  Minn.  26  (Gil.  10) ; 
Oearman  v.  Cotton,  66  Miss.  407,  6  South.  156;  Memphis  &  C.  R. 
Co.  V.  Neighbors,  51  Sliss.  412;  Hart  v.  Hannibal  &  St.  J.  R.  Co., 
05  Mo.  509;  Ennis  v.  Padgett,  122  Mo.  App.  539,  99  S.  W.  782; 
Schiefer  v.  Freygang,  125  App.  Div,  498,  109  N.  Y.  Supp.  848;  Butler 
V.  Yiele,  44  Barb.  (N.  Y.)  166 ;  Duhme  v.  Mehner,  10  Ohio  Cir.  Ct.  R. 
107 ;  Schlndler  v.  Parzoo,  52  Or.  452,  97  Pac.  755 ;  Stewart  v.  Stew- 
art, 2.30  Pa.  475,  79  Atl.  669;  Lewis  v.  Dunlap,  5  Pa.  Super.  Ct. 
625 ;  ilcCaleb  v.  Peery,  5  Hayw.  (Tenn.)  88 ;  Upchurch  v.  Anderson 
(Tenn.  Ch.  App.)  62  S.  W.  1115;  Adams  v.  Huffmaster,  42  Tex.  15; 
Corbott  V.  McGregor  (Tex.  Civ.  App.)  84  S.  W.  278;  Burlock  v. 
Shupe,  5  Utah,  428,  17  Pac.  19 ;  Hall  v.  Bank  of  Baldwin,  143  Wis. 
303,  127  N.  W.  969;  Prentice  v.  Madden,  4  Chand.  (Wis.)  170.  And 
see  Cannon  v.  Birmingham  Trust  &  Savings  Co.  (Ala.)  69  South.  934. 


1517  PLEADING  AND   PRACTICE  §   665 

sufficient,  because  it  does  not  inform  the  court  of  the  facts 
of  the  case  on  which  it  is  asked  to  act,  nor  enable  the  de- 
fendant to  meet  the  accusation  of  wrongdoing  against  him.*' 
So,  where  it  is  charged  that  a  conveyance  was  obtained 
by  means  of  fraud  practised  by  an  agent  of  the  defendant, 
the  name  of  the  person  alleged  to  have  so  acted  should 
be  averred. *°  So  where  the  action  is  brought  to  set  aside 
a  sale  or  lease  of  land,  alleged  to  have  been  induced  by 
fraudulent  representations  as  to  the  grantor's  title,  it  may 
be  sufficient  to  aver  that  defendant  fraudulently  induced 
the  plaintiff  to  buy  or  lease  land  (describing  it)  to  which 
the  defendant  had  no  title,*"  or  that  defendant  falsely  rep- 
resented that  he  had  a  good  title,  whereas  the  title  was 
in  a  third  person,  of  which  the  plaintiff  was  ignorant,*^ 
or  that  the  plaintiff  has  been  prevented  from  taking  posses- 
sion by  reason  of  the  possession  being  vested  in  a  third 
person  under  a  prior  grant  or  lease  from  the  defendant,*- 
or  that  a  judgment  has  been  rendered  against  the  plaintiff 
for  the  recovery  of  the  land  in  favor  of  one  having  a  su- 
perior title,*'  but  not  merely  that  a  hostile  claim  has  been 
asserted  by  a  third  perfeon,  or  that  plaintiff  apprehends  dan- 
ger from  the  assertion  of  such  a  claim,  without  giving  any 
facts  to  show  its  nature  or  basis.** 

On  the  other  hand,  in  a  bill  for  rescission,  it  is  not  nec- 
essary to  charge  fraud  in  so  many  words,  but  if  the  bill 
states,  with  directness  and  precision,  facts  and  circumstanc- 
es which  constitute  fraud,  it  is  sufficient.*"  Neither  is  it 
necessary  to  set  forth  in  minute  detail  all  the  acts,  cir- 
cumstances, or  conversations  by  proof  of  which  it  is  expect- 
ed to  establish  the  fraud  or  misrepresentations,  as  these 

3  8  I.umley  v.  Wabash  R.  Co.  (O.  O.)  71  Fed.  21. 

3  9  Pinkston  v.  BoykiB,  130  Ala.  483,  30  South.  398. 

40  Davis  V.  McGrew,  2  Cal.  Unrep.  561,  8  Pac.  618. 

41  Orendorff  v.  Tallman,  90  Ala.  441,  7  South.  821. 

42  Smith  V.  Scribner,  59  Vt.  96,  7  Atl.  711. 

4  3  Lee  V.  Haile,  51  Tex.  Civ.  App.  G32,  114  S.  W.  403. 

44  Todaro  v.  Somerville  Realty  Co.,  136  App.  Div.  767,  121  N.  T. 
Supp.  440 ;   Wilson  v.  LafCoor,  1  J.  J.  Marsh.  (Ky.)  6. 

45  Kennedy  v.  Kennedy,  2  Ala.  571 ;  Grove  v.  Rentch,  26  Md.  367 ; 
Peteet  v.  Crawford,  51  Miss.  43;  Hickman  v.  Stewart,  69  Tex.  255, 
5  S.  W.  833. 


§    665  RESCISSION  OF  CONTRACTS  1518 

matters  are  evidentiary  and  not  proper  to  be  included  in  a 
pleading.*" 

It  is  further  necessary,  in  alleging  fraud  or  false  repre- 
sentations as  a  cause  of  action,  to  aver  distinctly  the  falsity 
or  fraudulent  character  of  the  representations  in  question,*'' 
and  the  defendant's  knowledge- of  their  falsity,  or  his  reck- 
less disregard  of  the  truth  in  making  them,**  and  his  in- 
tention by  means  of  them  to  deceive  or  cheat  the  complain- 
ant,*°  and  that  the  complainant  relied  on  the  representations 
made  to  him,°?  and  that  he  was  thereby  misled  and  induced 
to  enter  into  a  transaction  to  which  he  would  not  have  as- 
sented but  for  his  reliance  on  such  false  representations.'*^ 

§  666.     Allegation  of   Duress   or   Undue   Influence. — In 

charging  duress  or  undue  influence,  as  ground  for  the  re- 
scission of  a  contract  or  the  cancellation  of  a  conveyance, 
it  is  held  by  some  of  the  authorities  that  it  is  only  necessary 
to  allege  the  result,  without  specifying  the  particular  acts,^^ 
and  that  if  the  person  who  exerted  the  undue  influence  is 
designated,  the  complaint  need  not  allege  the  mode  in  which 
it  Avas  exerted. ^^  But  the  general  rule  appears  to  be  that 
the  facts  rather  than  conclusions  should  be  pleaded,  and 
that  there  should  be  averments  showing  at  least  the  sus- 
ceptibility of  the  one  person  to  a  malign  influence  on  the 
part  of  the  other,   the   origin   or  mode   of  acquiring  such 


46  Hick  y.  Thomas,  90  Cal.  2S9,  27  Pac.  208,  .376;  Wooden  v.  Strew, 
10  How.  Prac.  (N.  Y.)  48. 

"  McNulty  V.  Gilbert,  154  App.  Div.  1107,  138  N.  Y.  Supp.  996 ; 
Corey  v.  Howard,  19  B.  I.  72:!,  37  Atl.  9ir, :  Studubaker  v.  Faylor, 
170  ind.  498,  83  N.  E.  747,  127  Am.  St.  liep.  397.  See,  supra,  §§  100, 
101. 

48Witherwax  v.  Paddle,  121  111.  140,  13  N.  E.  545;  Root  T.  Ban- 
croft, 8  Gray  (Mas.s.)  619.     See,  supra,  §§  102-1(17. 

•If  Pepper  v.  Vedova,  26  Ciil.  App.  406,  147  Pac.  105.  And  see, 
supru,  §  108. 

"■o  Bailey  v.  Jordan,  32  Ala.  50;  ( '(irey  y.  Howard,  19  R.  I.  723, 
.37  Atl.  946;    Dinwiddie  y.  Kelley,  46  lud.  392.     See,  supra,  §  110. 

61  Bailey  v.  Fox,  78  Cal.  389,  20  Pac.  868;  Harrington  y.  Ruther- 
ford, 38  Fla.  .321,  21  South.  283;  Shuler  v.  Hall,  42  Old.  325,  141 
Pac.  2sn;  Corey  v.  Howard,  19  It.  T.  723,  37  Atl.  946;  Parker  y. 
Sehrirasher  (Tex.  Ciy.  App.)  172  S.  W.  1(55. 

62  McLcod  y.  JIcLeod,  137  Ala.  2C7,  .34  South.  228. 

=  3Letohatchie  liaptist  Chunh  y.  i;ullo.-l;.  13.3  Ala.  54S,  32  South. 
58.    And  see  De  Pedrorena  y.  Hotchkiss,  95  Cal.  636,  30  Pac.  787. 
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influence,  its  possession  by  the  person  in  question,  and  the 
fact  of  its  exercise  for  the  purpose  and  with  the  result  of 
obtaining  the  contract  or  deed  attacked."  Thus,  it  will 
not  do  to  allege  that  the  decedent  whose  deed  is  sought  to 
be  vacated  was  induced  to  make  it  "through  some  undue 
and  improper  influence  unknown  to  the  complainant."  ^^ 
And  an  allegation  that  complainant  "believes"  that  the  de- 
fendant used  improper  influence  to  procure  the  deed  in 
question  is  insufficient,  as  an  assertion  of  belief  is  not  is- 
suable.^^  But  a  complaint  has  been  held  sufficient  which 
charged  that  the  grantor  in  the  deed  in  question  was  of 
weak  and  unsound  mind,  and  that  the  defendants  had  com- 
plete mastery  over  his  mind  and  property,  that  he  was  in- 
competent to  manage  his  affairs,  as  defendants  well  knew, 
and  that,  taking  advantage  thereof,  they  procured  from  him 
a  deed  without  any  consideration  therefor.'''  And  so,  a 
complaint  in  a  suit  to  cancel  a  deed  executed  by  plaintiff's 
intestate,  which  alleges,  in  addition  to  the  facts  showing  the 
condition  of  the  decedent  and  the  circumstances  of  the  trans- 
action, that  the  grantees  "fraudulently  taking  advantage 
of  the  incapacity  and  weakness  of  mind  of  the  decedent,  pro- 
cured her  to  sign  a  pretended  deed  purporting  to  convey" 
the  property  in  question,  though  containing  no  direct  al- 
legations that  the  deed  was  procured  by  fraud  or  undue 
influence,  substantially  alleges  undue  influence,  and  is  suf- 
ficient, at  least  in  the  absence  of  a  special  demurrer. ^^ 

§  667.  Allegation  of  Mental  Incompetence. — When  the 
object  of  a  suit  is  to  set  aside  a  contract  or  conveyance  be- 
cause of  the  insanity  or  mental  weakness  of  one  of  the  par- 
ties to  it,  it  is  necessary  that  the  bill  or  complaint  should 
allege,  issuably,  the  facts  showing  the  existence  and  na- 


si Lee  V.  Hamby,  119  Ga.  49,  45  S.  E.  689;  Mullln  v.  Mullin,  119 
App.  Div.  521,  104  N.  Y.  Supp.  323;  Lugar  v.  Byrnes,  48  Hun,  €21, 
1  N.  Y.  Supp.  262. 

5  5  Jackson  v.  Kowell,  87  Ala.  685,  6  South.  95,  4  L.  R.  A.  637. 

5  0  Pratt  Land  &  Imp.  Co.  v.  McClain,  135  Ala.  452,  33  South.  185, 
93  Am.  St.  Rep.  35. 

5T  Johnson  v.  Velve,  86  Minn.  46,  90  X.  W.  126.  And  see  Probasco 
V.  Probasco,  30  N.  J.  Eq.  63. 

5  8  ColUns  V.  O'Laverty,  136  Cal.  31,  68  Pac.  327. 


§   667  RESCISSION   OF  CONTRACTS  1520 

ture  of  such  incapacity."'  This  does  not  mean  that  it  is 
necessary  to  give  a  medical  description  of  the  particular 
kind  of  mental  alienation  suffered  by  the  person  in  ques- 
tion, or  to  state  its  origin  or  characteristics,""  but  it  is  suf- 
ficient to  aver  that  he  was  "of  unsound  mind"  at  the  time 
of  making  the  contract  or  conveyance  which  is  assailed,"^ 
or  that  he  was  "insane"  or  "an  imbecile"  at  such  time,"^ 
or  "non  compos  mentis  and  totally  incapable  of  contract- 
ing." *'  And  since  the  test  of  mental  capacity  is  the  abil- 
ity to  understand  a  business  transaction  and  bring  to  bear 
upon  it  an  intelligent  choice,  it  is  generally  held  a  suffi- 
cient allegation  that  the  person  in  question,  by  reason  of 
his  mental  weakness  or  deficiency,  was  "incapable  of  trans- 
acting business,"  ^*  though  there  is  a  decision  to  the  ef- 
fect that  an  allegation  that  the  grantor  was  not  in  a  fit 
condition  to  transact  any  business,  and  was  unable  to  un- 
derstand his  acts  or  the  effect  thereof,  is  insufficient  for 
failing  to  allege  that  he  was  insane  at  the  time  of  the  trans- 
fer and  wholly  incompetent  to  understand  the  nature  of 
the  transaction.^''  Clearly,  however,  an  allegation  that  a 
person  is  "of  weak  and  feeble  intellect,  and  incapable  of 
taking  care  of  himself,"  is  not  sufficient  to  found  an  issue 
as  to  whether  he  is  capable  of  making  a  deed.""  But  a  bill 
to  cancel  a  deed  for  mental  incapacity  which  charges,  with 
reasonable  certainty  as  to  time  and  relation  to  the  event, 
the  committal  of  the  complainant  to  an  insane  asylum,  and 
which  does  not  admit  or  in  any  way  disclose  a  discharge 
therefrom  or  a  lucid  interval,  is  sufficient  in  this  respect."' 
The  pleader  should  also  observe  that  it  is  necessary  to  al- 
es Harding  v.  Handy,  11  Wheat.  103,  6  L.  Ed.  429;  Eiley  7.  Kiley, 
34  Wis.  372. 

so  Ful wider  v.  Ingels,  87  Ind.  414. 

ei  Riggs  V.  American  Tract  Society,  19  Hun  (N.  Y.)  481. 

6  2  Hall  V.  Calvert  (Tenn.  Ch.  App.)  46  S.  W.  1120. 

6  3  Boynton  v.  Reese,  112  Ga.  354,  07  S.  E.  4.37. 

niEgan  V.  Conway,  115  Ga.  130,  41  S.  E.  493;  Hounshell  v.  Sams 
(Ky.)  9  S.  W.  410;  Seeley  v.  Price,  14  Mich.  541 ;  WheiTy  v.  Latimer, 
103  Jliss.  524,  60  South.  563,  012 ;  Sneve  v.  Schwartz,  25  N.  D.  28T, 
141  N.  W.  348 ;    Overall  v.  Avant  (Tenn.  Oh.  App.)  46  S.  W.  1031. 

66  Pritz  V.  Jones,  117  App.  Div.  61';,  102  N.  Y.  Supp.  549. 

66  Lawrence  v.  Willis,  75  N.  C.  471. 

6  7  Towner  v.  Towner,  65  W.  Va.  476,  64  S.  E.  732. 
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lege  the  insanity  or  mental  incapacity  as  existing  at  the 
time  when  the  contract  or  deed  was  made/'  and  its  contin- 
uance, so  far  as  to  preclude  any  theory  of  ratification  or 
afHrmance  after  regaining  his  reason,""  and  also  that  the 
defendant  had  knowledge  or  notice  of  the  mental  condi- 
tion of  the  other  party/" 

§  668.  Allegation  of  Mistake. — To  warrant  a  court  of 
equity  in  setting  aside  a  contract  or  conveyance  on  the 
ground  of  mistake,  the  mistake  must  be  alleged  with  pre- 
cision and  definiteness  in  the  bill.'^  But  the  charge  need 
not  allege  mistake  "in  totidem  verbis,"  but  may  be  sub- 
stantially made  by  stating  facts  from  which  the  mistake 
would  be  necessarily  implied.''^  But  a  bill  to  rescind  a  sale 
of  land  at  the  instance  of  the  vendee,  which  avers  that  the 
contract  was  induced  by  misrepresentations  on  the  part  of 
the  vendor,  and  that  these  were  made  either  fraudulently 
or  mistakenly,  is  not  sufficient  to  justify,  the  granting  of 
relief  on  the  ground  of  mistake. ^^ 

§  669.  Alleging  Defects  of  Title. — To  obtain  rescission 
of  a  contract  for  the  purchase  of  land  on  the  ground  that 
the  vendor  cannot  make  a  good  title,  it  is  not  sufficient  for 
the  vendee  to  allege  in  his  bill  merely  that  the  title  offered 
him  is  defective,  but  he  must  state  specifically  in  what  the 
defect  consists,'*  though  it  has  been  held  that  a  general 
allegation  that  the  defendant  has  no  title  to  the  land,  that  it 
is  incumbered  with  the  dower  right  of  a  widow  of  a  previous 
owner,  and  that  it  will  be  impossible  for  the  defendant  to 
procure  a  title  for  many  years  to  come,  makes  out  at  least 
a  prima  facie  case  of  equitable  cognizance,  and  is  sufficient 

68  Carnagie  v.  Diven,  31  Or.  366,  49  Pac.  891. 

eo  Jenkins  v.  Jenkins,  94  Kan.  263,  146  Pac.  414. 

7  0  Studabaker  v.  Faylor,  170  Ind.  49S,  83  N.  E.  747,  127  Am.  St. 
Kep.  397. 

fi  Stover  V.  Poole,  67  Me.  217;  Jenkins  v.  Netherland,  3  Ky.  Law 
Rep.  538. 

7  2  Grove  v.  Rentch,  26  Md.  367.  See  Taylor  v.  Cayce,  97  Mo.  242, 
10  S.  W.  832. 

7  3  Porter  v.  Collins,  90  Ala.  510,  8  South.  80. 

7  4  Alexander  v.  Moye,  38  Miss.  640;    Latham  v.  Morgan,  Smedes 
&  M.  Ch.  (Miss.)  611;   McDonald  v.  Green,  9  Smedes  &  M.  (Miss.)  138; 
Boyer  v.  Porter,  1  Overt.  (Tenn.)  258. 
Black  Reso. — 96 
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to  require  the  defendant  to  answer/"  Further,  it  is  ruled 
that  the  complainant  in  a  proceeding  of  this  kind  cannot 
ask  the  defendant  to  deduce  his  title,  but  he  must  himself 
plead  and  show  the  defect  which  he  complains  of  as  a 
ground  for  rescission.'" 

§  670.  Setting  Out  or  Describing  Instrument. — A  bill  to 
set  aside  a  contract,  for  fraud  or  other  cause,  should  set  out 
the  agreement,  state  the  time,  place,  and  circumstances  of 
its  execution  and  delivery,  and  allege  the  parties  thereto.'' 
The  general  rule  is  that  the  contract  (or  deed)  should  be  in- 
corporated in  the  complaint  or  bill,  or  its  substance  stated 
therein, "*  or  that  it  should  at  least  be  described  with  such 
certainty  that  it  can  be  exactly  identified.""  But  in  at  least 
one  state  there  are  rulings  to  the  effect  that,  where  it  is 
sought  to  cancel  or  set  aside  a  deed,  or  a  note  and  mortgage, 
it  is  not  necessary  to  incorporate  the  instrument  in  the  com- 
plaint or  set  out  a  copy  of  it,  as  it  does  not  constitute  the 
foundation  of  the  suit.'"  And  it  has  been  held  that  a  peti- 
tion to  set  aside  a  deed  for  fraud  is  good  on  demurrer, 
though  it  simply  describes  the  deed  as  a  "conveyance,"  '^ 
and  that  it  is  unnecessary  that  the  complaint  in  an  action 
to  rescind  a  contract  for  the  purchase  of  land  should  state 
that  the  contract  was  in  writing,  as  the  allegation  of  the 
making  of  the  contract  implies  that  it  was  in  writing.*^ 
But  on  the  other  hand,  if  the  deed  is  incorporated  in  the 
bill,  or  a  copy  attached  to  it,  it  will  cure  any  merely  inad- 
vertent mistake  in  the  pleadings  in  regard  to  it,  as,  for  in- 
stance, an  allegation  that  the  deed  was  executed  to  the 
"complainant,"    where    the    "defendant"    was    intended.*^ 

7  6  Read  V.  Walker,  18  Ala.  .32:^. 

7  6  Moss  V.  Davidson,  1  Smedes  &  M.  (Miss.)  112. 
"  Ryan  v,  Martin  (C.  C.)  165  Fed.  765. 

78Barnett  v.  Bryce  Furnace  Co.,  28  Ind.  App.  88,  60  N.  E.  363; 
Cobb  V.  Baker,  95  Me.  89,  49  Atl.  425. 

"  Nation  v.  Cameron,  2  Dak.  ?A7,  11  N.  W.  525. 

8  0  Jagers  v.  Jagers,  49  Ind.  428;  Gardner  v.  Fisher,  87  Ind.  369; 
Johnson  v.  Moore,  112  Ind.  91,  13  N.  E.  106;  Marley  v.  National 
Building,  Loan  &  Savings  Ass'n,  28  Ind.  App.  369,  62  N.  B.  1023. 

81  Poe  V.  Domec,  48  Mo.  441. 

8  2  McDonald  v.  Mission  View  Homestead  Ass'n,  51  Cal.  210.  But 
compare  Hicks  v.  Rupp,  49  Mont.  40,  140  Pac.  97. 

8  3  Piedmont  Land  &  Imp.  Co.  v.  Piedmont  Foundry  &  Machine  Co., 
96  Ala.  389,  11  South.  332. 
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And  so,  in  a  suit  to  set  aside  a  will,  where  the  bill  fails  to 
allege  the  probate  of  the  will,  but  the  defendant's  answer 
alleges  that  it  was  admitted  to  probate,  the  defect  in  the  bill 
is  cured.**  It  seems  also  that  a  complaint  which  treats  a 
contract  as  already  rescinded,  and  seeks  to  recover  back 
the  money  paid  on  it,  need  not  set  out  a  copy  of  the  con- 
tract.^^ 

§  671.  Showing  Promptness  and  Diligence. — A  bill  for 
rescission  of  a  contract  or  cancellation  of  a  conveyance  is 
insufficient  unless  it  contains  an  allegation  showing  when 
the  plaintiff  claims  to  have  discovered  the  fraud  which  is 
the  basis  of  his  action,  for  the  court  must  be  able  to  deter- 
mine whether  he  acted  with  due  diligence  in  repudiating 
the  transaction  or  claiming  a  right  to  rescind. '°  In  the 
first  instance,  a  general  allegation  in  this  respect  will  be 
sufficient,  as,  for  instance  an  averment  that  the  plaintiff 
took  action  "as  soon  as  he  learned  the  true  condition  of  the 
bank,"  *'  or  "shortly  after  the  death"  of  his  ancestor,*'  or 
that  the  facts  did  not  come  to  his  knowledge  until  within 
a  certain  period  before  filing  the  bill,*"  or  even  that  he  acted 
"within  a  reasonable  time"  after  ascertaining  the  falsity  of 
the  representations  made  to  him,  in  the  absence  of  a  motion 
for  a  more  definite  statement  of  the  time.""  For  the  de- 
fendant may  apply  to  have  the  complaint  made  more  certain 
as  to  the  date  of  discovery  of  the  facts. "^  But  if  the  dates 
set  forth  in  the  bill  show  the  lapse  of  a  considerable  period 
of  time  after  the  original  transaction,  so  as  to  raise  a  pre- 
sumption of  laches  if  not  sufficiently  explained,  there  must 
also  be  allegations  explaining  or  adequately  excusing  the 
delay. "^     And  if  there  is  a  statute  of  limitations  applicable 

8  4  Richardson  v.  Green,  61  Fed.  423,  9  C.  O.  A.  565. 

85  Bales  V.  Weddle,  14  Ind.  349. 

8«  Green  v.  Tervvilliger  (C.  C.)  56  Fed.  384;  Ruff  v.  Copeland,  137 
Ga.  56,  72  S.  E.  506;  Ott  v.  Pace,  43  Mont.  82,  115  Pac.  37;  Cohen 
V.  Ellis,  16  Abb.  N.  0.  (N.  Y.)  320. 

8  7  Taylor  v.  National  Bank,  6  S.  D.  511,  62  N.  W.  99. 

88  Duff  V.  Duff,  71  Cal.  513,  12  Pac.  570. 

8  9  Coolidge  V.  Rhodes,  199  111.  24,  64  N.  E.  1074. 

9  0  Mulholland  v.  Washington  Match  Co.,  35  Wash.  315,  77  Pac.  497. 

91  Cohen  v.  Bills,  16  Abb.  N.  C.  (N.  Y.)  320. 

92  Fisher  v.  Boody,  1  Curt.  206,  Fed.  Cas.  No.  4,814;  Axtel  v. 
Chase,  77  Ind.  74. 
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to  actions  of  this  sort,  and  the  time  limited  by  it  appears 
to  have  run,  since  the  date  of  the  transaction  complained  of 
and  before  the  filing  of  the  bill,  the  plaintiff  must  take  him- 
self out  of  the  statute  by  distinctly  alleging  his  first  dis- 
covery of  the  fraud  at  a  particular  time,  as  a  new  starting 
point  for  the  running  of  the  statute  and  not  already  cover- 
ed by  it."' 

§  672.  Offer  to  Restore  or  to  Do  Equity. — Since  the 
prime  object  of  a  suit  for  rescission  or  cancellation  is  to 
undo  the  original  transaction  and  restore  the  former  status, 
the  complainant,  in  his  bill  or  complaint,  must  offer  to  re- 
store to  the  defendant  whatever  property  or  valuable  con- 
sideration he  may  have  received  under  it."*  And  further, 
he  must  show  that  he  is  able  to  make  such  restoration,  as, 
for  example,  where  he  has  parted  with  some  of  the  property 
received  under  the  contract,  he  must  show  that  he  has  re- 

9  3  Sublette  v.  Tinney,  9  Cal.  423;  Le  Roy  v.  Mulliken,  59  Cal.  281; 
Bohm  V.  Bohm,  9  Colo.  100,  10  Pac.  790;  Matlock  v.  Todd,  25  Ind. 
128;  Morrill  v.  Little  Falls  Mfg.  Co.,  60  Minn.  405,  62  N.  W.  548; 
Smith  V.  Linder,  77  S.  0.  535,  58  S.  E.  CIO. 

s>4  Alaska  &  Chicago  Commercial  Co.  v.  Solner,  123  Fed.  855,  59 
G.  C.  A.  662;  Des  Moines  &  M.  E.  Co.  v.  Alley  (C.  C.)  16  Fed.  732; 
Bone  V.  Lansden,  85  Ala.  562,  6  South.  611;  Wilks  v.  Wilks,  176  Ala. 
151,  57  South.  776;  Davis  v.  Tarwater,  15  Ark.  280;  Wainwright  v. 
Weske,  82  Cal.  193,  23  Pac.  12;  Buena  Vista  Fruit  &  Vineyard  Co. 
V.  Tuohy,  107  Cal.  243,  40  Pac.  3n6;  Purdy  v.  Bullard.  41  Cal.  444; 
Potter  V.  Eoeth,  2  Cal.  XJnrep.  Cas.  523,  7  Pac.  762 ;  Travelers'  Ins. 
Co.  V.  Redfield,  6  Colo.  App.  190,  40  Pac.  10.") ;  Babcock  v.  Farwell,  245 
111.  14,  91  N.  E.  683,  137  Am.  St.  Rep.  284,  19  Ann.  Cas.  74 ;  Dillman 
V.  Nadlehoffer,  119  111.  567,  7  N.  E.  SS;  Smith  v.  Doty,  24  111.  164; 
Miller  v.  Whittaker,  23  lU.  453;  Thrash  v.  Starbuek,  145  Ind.  673,  44 
N.  E.  513;  Westhafer  v.  Patterson,  120  Ind.  459,  22  N.  E.  414,  16 
Am.  St.  Rep.  330;  Leake  v.  Ball,  116  Ind.  214,  17  N.  E.  918;  Burgett 
V.  Teal,  91  Ind.  2!}0 ;  Vance  v.  Schroyer,  79  Ind.  380;  Axtel  v.  Chase, 
77  Ind.  74 ;  Supreme  Council  Knights  and  Ladies  of  America  v.  Ap- 
man,  39  Ind.  App.  670,  80  N.  E.  640 ;  Long  v.  Johnson,  15  Ind.  App. 
498,  44  N.  E.  552;  McCorkell  v.  Karhoff,  90  Iowa,  545,  58  N.  W.  913; 
Seymour  v.  Shea,  02  lovs^a,  708,  16  N.  W.  190;  Hedges  v.  Pioneer  Iron 
Works,  166  App.  Div.  208,  151  N.  Y.  Supp.  495;  Staiger  v.  Klitz,  136 
App.  Div.  ,^74,  122  N.  Y.  Supp.  107 ;  Smith  v.  Hewlett,  29  App.  Div. 
182,  51  N.  Y.  Supp.  010;  Mason  v.  Wheeler,  2  Misc.  Rep.  523,  24  N.  Y. 
Supp.  879;  Spencer  v.  Clark,  48  Ilun,  621,  1  N.  Y.  Supp.  533;  Van 
Liew  V.  Johnson,  4  Ilun  (N.  Y.)  415 ;  Martin  v.  Cook,  59  N.  C.  199 ; 
Pruitt  V.  Oklahoma  Steam  Baking  Co.,  30  Okl.  509,  135  Pac.  730; 
Tcrrill  v.  Dewitt.  20  Tex.  250;  Ryan  v.  Nuce,  67  W.  Va.  485,  68  S.  E. 
110. 
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gained  the  title  to  it  or  the  possession  of  it.'"  This  offer 
may  be  made  in  the  form  of  an  allegation  that  the  plaintiff 
is  ready  and  willing  to  repay  to  the  defendant  all  sums  ad- 
vanced by  him  under  the  contract,""  or  to  execute  a  deed  of 
reconveyance/^  or  that  notes  given  as  a  part  of  the  transac- 
tion are  brought  into  court  for  cancellation  and  surrender."* 
But  money,  notes,  and  other  such  property  need  not  be 
physically  brought  into  court  before  final  decree,  if  a  suffi- 
cient tender  is  alleged.""  And  if  the  dealings  between  the 
parties  have  been  such  that  there  must  be  a  consideration 
and  adjustment  of  their  relative  rights  and  claims,  it  is 
sufficient  for  the  plaintiff  to  allege  in  his  bill  that  he  is  ready 
and  willing  "to  do  equity"  in  the  premises.^""  Thus,  it  is 
sufficient  if  he  offers  to  pay  any  sum  that  shall  finally  be 
found  to  be  due  and  owing,  and  to  perform  such  other 
things  as  the  court  shall  determine,^"'  or  to  comply  with  all 
orders  and  pay  such  amounts  as  the  court  may  adjudge  to 
be  due,^"^  or  to  submit  to  such  terms  as  the  court  shall  im- 
pose,^"' or  to  perform  and  abide  by  the  decree  of  the 
court."* 

But  there  are  certain  cases  in  which  no  tender  or  offer  of 
restoration  is  required  to  be  made.  In  the  first  place,  if  the 
bill  alleges  that  there  was  no  consideration  whatever  for 
the  contract  or  grant  in  question,  or  that  the  stipulated  con- 
sideration was  never  paid  to  the  complainant,  or  does  not 
admit  the  existence  or  payment  of  such  consideration,  there 
should  of  course  be  no  tender  or  offer  to  restore. ^"°     Such 

0  5  Thomason  v.  Pickett,  134  Ga.  107,  67  S.  B.  4.3.3. 
9  6  Norgren  v.  Jordan,  46  Wash.  437,  90  Pac.  507. 
07  Clark  v.  O'Toole,  20  Okl.  319,  94  Pac.  547. 
0  8  Arnold  v.  Fraser,  43  Mont.  540,  117  Pac.  1064. 
00  Miller  v.  Louisville  &  N.  E.  Co.,  83  Ala.  274,  4  South.  842,  3  Am. 
St.  Rep.  722. 

100  Bell  V.  Weyman,  99  Ga.  273,  25  S.  E.  636;  Gidney  v.  ChappeH, 
26  Okl.  737,  110  Pac.  1099;  Hatch  v.  Garza,  7  Tex.  60;  Cecil  v. 
Henry  (Tex.  Civ.  App.)  93  S.  W.  216;  Hurst  v.  Knight  (Tex.  Civ. 
App.)  164  S.  W.  1072. 

101  Pinkston  v.  Boykin,  130  Ala.  483,  30  South.  398. 

102  Veney  v.  Furth,  171  Mo.  App.  678,  154  S.  W.  793. 

103  Shuee  v.  Shuee,  100  Ind.  477. 

104  Martin  v.  Martin,  35  Ala.  560. 

106  Des  Moines  &  M.  R.  Co.  v.  Alley  (C.  C.)  16  Fed.  732;  Mark  v. 
North,  155  Ind.  575,  57  N.  E.  902;  Martin  v.  Bolton,  75  Ind.  295; 
May  V.  May,  29  Ky.  Law  Rep.  1033,  96  S.  W.  840. 
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is  also  the  rule  where  it  is  alleged  that  the  consideration 
received  by  the  plaintiff  was  absolutely  without  value/"" 
or  that  a  deed  which  was  to  have  been  made  and  delivered 
to  him  was  never  fully  executed;  in  this  case  it  is  not 
necessary  for  him  to  offer  to  restore  what  the  deed  would 
have  conveyed  if  executed/"^  So,  if  the  bill  alleges  that 
the  complainant  has  not  and  never  had  possession  of  the 
land  in  question,  no  offer  of  restoration  of  it  can  be  made/"'* 
Nor  is  it  necessary  to  offer  repayment  or  restoration  where 
it  is  alleged  that  the  amount  received  by  the  defendant  on 
the  contract,  or  realized  by  him  out  of  the  subject-matter  of 
it,  and  for  which  he  is  accountable  to  the  plaintiff,  equals 
or  exceeds  that  which  the  plaintiff  may  be  required  to  ac- 
count for  to  him/"^ 

It  is  also  held  that  an  omission  of  the  offer  to  do  equity 
or  to  make  restitution  of  what  the  complainant  has  received, 
does  not  go  to  the  sufficiency  of  the  bill  to  state  a  cause  of 
action,  but  must  be  taken  advantage  of  by  answer  or  de- 
murrer, and  the  defect  is  waived  if  the  defendant  goes  to 
trial  without  objecting  on  this  ground/^"  Finally,  as  a 
tender  of  restitution  or  reconveyance  is  not  generally  a  con- 
dition precedent  to  the  institution  of  the  suit,  it  is  ordinarily 
sufficient  if  the  bill  itself  contains  such  a  tender  or  oft'er  as 
described  above,  and  it  is  not  necessary  to  plead  an  offer 
or  tender  made  before  the  suit/^"^ 


loe  citizens'  Bank  v.  Leonliart,  126  Ind.  206,  25  N.  E.  1099. 

107  McNally  v.  Fitzslmons,  70  App.  Div.  179,  75  N.  Y.  Supp.  331. 

108  Orendoi-ff  v.  Tallman,  90  Ala.  441,  7  South.  821. 

10  9  Board  of  Levee  C'om'rs  v.  Tensas  Delta  Land  Co.,  204  Fed.  736, 
123  C.  C.  A.  40;  Watts  v.  White,  i:!  Cal.  :V2\:  Hensan  v.  Cooksey, 
237  111.  620,  S()  X.  E.  1107,  127  Am.  St.  Eep.  345. 

110  Lange  v.  (Jeiser,  138  Cal.  082,  72  Pai.-.  343;    Newman  v.  Smith, 
77  Cal.  22,  18  Pac.  701;    MeCorniick  v.  Malln,  5  Blackf.   (Ind.)  509 
Haydon  v.  St.  Louis  &  S.  F.  R.  Co.,  117  Mo.  App.  76,  93  S.  W.  833 
Town  of  Sprinsn'ort  v.  Teutonla  Sav.  Bank,  75  N.  Y,  397;    Ludlngton 
V.  Patton,  111  Wis,  208,  86  N.  W.  571 ;    Dunn  v.  Amos,  14  Wis.  106 ; 
Hollenback  v.  Shoyer,  16  Wis.  499. 

111  Gross  V.  George  W.  Scott  Mfg.  Co.  (C.  C.)  48  Fed.  35;  King 
Bros.  V.  Perfection  Block  Mach.  Co.,  81  Kan.  809,  106  Pac.  1071; 
Knappen  v.  Freeman,  47  Minn.  491,  50  N.  W.  5.33 ;  Day  v.  Mooney, 
3  Okl.  60S,  41  Pao.  142;  Wiley  v.  Heldell,  12  Heisk.  (Tenn.)  98; 
Lockwood  V.  Allen,  113  Wis.  474,  89  N.  W.  492.  And  see,  supra,  § 
625. 
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§  673.  Frame  of  Bill  and  Prayer  for  Relief.— The  rescis- 
sion of  a  contract  or  cancellation  of  a  conveyance  will  not 
ordinarily  be  granted  by  a  court  of  equity  unless  specifically 
asked  for.  Thus,  a  deed  set  up  in  an  answer  will  not  be  set 
aside,  though  proved  to  be  void,  unless  such  relief  was 
prayed  in  the  bill.^^"  But  a  deed  may  be  canceled  as  a  cloud 
on  title  on  a  bill  making  a  proper  case  and  merely  praying 
"that  said  conveyance  be  set  aside,  and  that  [complainant] 
be  put  in  possession  of  the  land,  and  have  a  decree  for  rents 
and  for  general  relief."  ^^'  Such  a  bill  need  not  ask  discov- 
ery, name  the  witnesses,  etc.,  but  a  simple  statement  that 
the  instrument  is  void  or  voidable,  with  the  proper  prayer, 
is  sufficient. ^"^^  And  a  bill  so  framed  and  asking  such  relief 
is  not  demurrable  as  a  bill  to  quiet  title. ^^"^  A  prayer  as- 
signing several  different  reasons  for  vacating  a  deed  is 
considered  as  so  many  separate  prayers,  and  if  one  reason 
is  valid,  it  is  error  to  reject  the  whole  prayer.""  But  the 
bill  should  not  be  framed  with  a  double  aspect.  Thus,  if 
the  instrument  assailed  is  a  mortgage,  the  plaintiff  cannot 
ask,  in  the  alternative,  that  it  shall  either  be  canceled  or  else 
established  as  a  mortgage  and  a  redemption  allowed.^'-' 
But  in  a  suit  by  heirs  to  set  aside  a  deed  of  their  ancestor, 
it  is  not  improper  to  add  a  prayer  for  partition  of  the  prem- 
ises among  those  entitled. ^^*  A  count  or  prayer  for  dam- 
ages resulting  from  the  fraud  alleged  as  the  basis  of  the 
action  should  not  be  joined  with  a  demand  for  rescission  or 
cancellation,  as  these  are  mutually  inconsistent.'^"     But  if 

112  Boyd  V.  Hawkins,  IT  N.  C.  197. 

113  Dodd  V.  Benthal,  4  Heisk.  (Tenn.)  601. 
11*  Almony  v.  Hicks,  3  Head  (Tenn.)  39. 

115  Lecus  V.  Tunis,  180  Mich.  117,  146  N.  W.  649;  Gragg  v.  May- 
nard,  164  Micli.  535,  129  N.  W.  723. 

lis  American  Exch.  Bank  v.  Inloes,  7  Md.  380. 

117  Micou  V.  Ashurst,  55  Ala.  607;  Tatum  Bros.  v.  Walker,  77  Ala. 
563;   Ross  v.  Ross,  81  Mo.  84.    , 

iisLeidenthal  v.  Leldenthal,  121  App.  Div.  269,  105  N.  T.  Supp. 
807 ;    Duffy  v.  Mellick,  42  N.  J.  Eq.  117,  7  Atl.  341. 

iisPearsoll  v.  Chapin,  44  Pa.  9;  Pierce  v.  Brassfleld,  9  Ala.  573. 
But  compare  McKee  v.  Eaton,  26  Kan.  226.  And  see  Sires  v.  Sires, 
43  S.  C.  266,  21  S.  E.  115.  A  plaintiff  who  was  induced  to  purchase 
goods  by  the  fraudulent  representations  of  the  defendant,  and  who 
has  parted  with  the  goods,  may  recover  under  a  declaration  in  tort 
which  goes  upon  a  rescission  of  the  contract,  if  the  declaration  suffi- 
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a  transfer  of  realty  is  sought  to  be  vacated  on  the  ground  of 
fraud,  and  it  is  alleged  that  part  of  the  property  has  been 
sold  by  the  defendant  since  the  date  of  the  transfer  to  him, 
it  is  not  improper  to  ask  that  the  proceeds  of  such  sale  be 
accounted  for  and  the  money  paid  over  to  the  persons  en- 
titled.^-" And  it  has  been  held  that,  where  the  subject- 
matter  of  the  suit  is  a  note  alleged  to  have  been  procured 
by  fraud,  the  plaintiff  may  pray  for  a  surrender  and  return 
of  the  note,  or,  in  default  thereof,  for  a  decree  for  the 
amount  of  it."^^^  But  a  bill  in  equity  to  enforce  a  resulting 
trust  cannot  be  amended  so  as  to  set  up  that  the  deed  for  the 
property  in  question  was  fraudulent,  and  to  pray  for  its 
cancellation.'^^ 

In  some  jurisdictions,  however,  after  the  defendant  has 
appeared  and  answered,  the  plaintiff  is  entitled  to  relief  ac- 
cording to  the  facts  proved  on  the  trial,  even  though  his 
prayer  asks  for  relief  inconsistent  with  the  cause  of  action 
set  out  in  his  complaint. '^^  Thus,  while  an  action  brought 
to  enjoin  one  from  obtaining  an  injunction  is  demurrable, 
yet  if  facts  are  stated  which  would  justify  the  cancellation 
of  the  contract  out  of  which  the  litigation  arises,  the  de- 
murrer should  be  overruled. '^^  And  if  the  allegations  are 
sufficient  to  call  on  the  court  to  charge  the  defendant  with 
misconduct  in  office  as  a  trustee,  that  relief  may  be  granted, 
though  the  plaintiff's  prayer  was  for  cancellation  of  the 
power  of  attorney  under  which  the  defendant  acted. '^^  It 
is  ruled  that  a  prayer  for  general  relief  will  authorize  the 
cancellation  of  a  written  instrument,'-"  and  a  prayer  for 

ciently  charges  the  fraud  and  the  damage  to  the  plaintiff  resulting 
from  It,  after  striking  out  everything  alleged  in  regard  to  rescis- 
sion. Nash  V.  Minnesota  Title  Ins.  &  Trust  Co.,  163  Mass.  574,  40  X. 
E.  1039,  2S  L.  R.  A.  753,  47  Am.  St.  Rep.  4S9. 

120  Parker  v.  Simpson,  180  Maf^s.  334,  62  N.  B.  401. 

121  Southern  States  Fire  Ins.  Co.  v.  Kelley,  ISO  Ala.  259,  65  South 
32S. 

122  Toomey  v.  Hughes,  8  Pa.  Co.  Ct,  R.  384. 

123  Hatton  V.  McFadden,  15  N.  Y.  St.  Rep.  124. 
1  =  4  Cowper  V.  Theall,  40  Hun  fN.  Y.)  520. 

126  Hatton  V.  McFadden,  15  X.  Y.  St  Rep.  124. 

i2«Laverty  v.  Sexton,  41  Iowa,  4.'v5:  Bolware  v.  Craig,  Lltt.  Sel. 
Cas.  (Ky.)  407;  Prev.it  v.  Graves,  5  J.  J.  Marsh.  (Ky.)  114;  Clagett 
V.  Hall,  9  Gill  &  J.  (Md.)  SO. 
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such  equitable  relief  as  the  complainant  may  be  entitled  to 
under  the  pleadings  and  proof  is  not  insufficient  for  failure 
to  show  whether  cancellation  is  sought  or  a  recovery  of 
damages.^"  Also,  in  a  bill  to  set  aside  an  alleged  fraudu- 
lent conveyance,  the  prayer  for  general  relief  will  authorize 
the  granting  of  a  writ  of  possession. ^^^  And  under  the  laws 
and  practice  in  Louisiana,  in  an  action  for  rescission  of  a 
purchase  of  land,  on  the  ground  that  the  plaintiff  is  in  dan- 
ger of  being  disturbed  in  his  possession,  the  prayer  for  gen- 
eral relief  will  justify  the  court  in  ordering  the  defendant 
to  give  security  against  that  event,  as  provided  in  the  stat- 
ute."» 

§  674.  Plea,  Answer,  or  Counterclaim. — The  plea  or  an- 
swer in  a  suit  for  rescission  or  cancellation  should  not  take 
issue  upon  immaterial  points,  but  should  cover  all  the  equi- 
ties of  the  case.^^"  But  the  defendant  may  set  up  as  many 
defenses  as  he  may  have,  provided  they  are  not  inconsistent 
with  each  other,^^"^  and  a  plea  may  be  sufficient  to  withstand 
a  general  demurrer  though,  in  addition  to  a  substantial  de- 
fense, it  contains  allegations  regarding  irrelevant  mat- 
ters.^^^  In  an  action  to  rescind  a  contract  for  the  purchase 
of  lands  on  the  ground  of  defective  title  in  the  vendor,  the 
answer  of  the  latter  should  set  forth  his  title, ^^^  or  if  it  is 
alleged  that  he  made  fraudulent  representations  as  to  his 
ability  to  convey  the  title  in  fee  simple,  his  answer  should 
set  forth  his  ability  to  comply  with  the  representations.'-^* 
So,  where  the  bill  seeks  to  set  aside  a  release  on  the  ground 
of  fraud  and  want  of  consideration,  a  plea  of  the  release 
must  deny  generally  the  matter  of  avoidance  charged  in  the 
bill,  and  must  be  accompanied  by  an  answer  denying  such 
charges  particularly.'^^     A  plea  or  answer  alleging  affirm- 

127  Hagelstein  v.  Blasehke  (Tex.  Civ.  App.)  149  S.  W.  718. 
12  8  Harlan  v.  Moore,  132  Mo.  483,  34  S.  W.  70. 

129  McDonold  v.  Vaugban,  14  La.  Ann.  716. 

130  Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed.  134;  Lyon  v.  Dees,  84 
Ala.  595,  4  South.  407;   Payette  v.  PeiTier,  31  Wash.  43,  71  Pae.  546. 

131  Crowder  v.  Searcy,  103  Mo.  97,  15  S.  W.  346. 

132  Dolvin  V.  American  Harrow  Co.,  125  Ga.  699,  54  S.  E.  706,  28  L. 
R.  A.  (N.  S.)  785. 

133  Topp  V.  White,  12  Heisk.  (Tenii.)  165. 

134  Wellborn  v.  Tiller,  10  Ala.  305. 

135  Crawley  v.  Timberlake,  36  N.  C.  346. 
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ance  of  the  disputed  contract  by  the  plaintiff,  or  his  ratifica- 
tion of  it  or  acquiescence  in  it,  or  his  laches  in  regard  to 
disaffirming  it,  must  allege  fully  and  specifically  his  discov- 
ery of  the  fraud,  etc.,  or  knowledge  or  notice  of  the  facts, 
which  alone  would  make  a  ratification  or  acquiescence  ef- 
fective.^"" But  in  an  action  to  cancel  a  deed  on  the  ground 
of  fraud,  the  defendant  cannot  plead  the  plaintiff's  fraud  to 
defeat  a  recovery, ^^^  and  a  charge  of  misrepresentations 
made  by  the  defendant  is  not  answered  by  an  allegation  of 
misrepresentations  on  the  part  of  the  complainant.^"'  So, 
in  a  suit  to  cancel  a  deed  on  the  ground  of  the  fraud  of  the 
grantee,  a  cross-bill  based  on  breach  of  the  covenants  of 
warranty  and  against  incumbrances  in  the  deed  cannot  be 
maintained.^"" 

The  defendant  in  an  action  for  rescission  may  counter- 
claim for  sums  which  would  be  justly  due  him  if  the  trans- 
action in  question  were  rescinded,  as,  for  example,  in  the 
case  of  a  sale  or  exchange  of  lands,  for  the  rents  of  the  prop- 
erty while  in  the  other  party's  possession,  or  for  money 
spent  in  making  repairs  or  improvements ;  but  he  must 
plead  these  matters  specifically  and  allege  all  necessary 
facts  and  figures.^*"  So,  in  an  action  by  the  grantor  to  re- 
scind a  conveyance  of  land  on  the  ground  of  fraud,  a  coun- 
terclaim by  the  defendant  was  held  good  in  which  he  denied 
the  alleged  fraud,  averred  that  the  plaintiff  had  wrongfully 
kept  him  out  of  possession,  and  prayed  judgment  for  pos- 
session and  for  rents  and  profits. ^^'^  Again,  where  the 
plaintiff's  action  is  founded  upon  the  contract  or  conveyance 
in  question,  the  defendant  ma)?  demand  its  rescission  by 
filing  a  cross-bill  for  that  purpose,  but  in  this  case,  he  must 

i3«  Emma  Silver  Mln.  Co.  v.  Enmia  Silver  Min.  Co.  (C.  C.)  7  Fed. 
401;  Oraybill  v.  Drennen,  150  Ala.  2127,  43  South.  568;  Jloore  v. 
Cro.ss  (Tex.  Civ.  App.)  2(1  S.  W.  122;  Uecker  v.  Zuercher,  54  Tex.  Civ. 
App.  2.S0,  118  S.  W.  14!). 

137  Paschal  v.  Hudson  (Tex.  Civ.  App.)  169  S.  W.  911. 

138  Chaney  v.  Coleman,  77  Tex.  100,  13  S.  W.  S50. 
ISO  McKenzie  v.  Call,  176  Mich.  198,  142  X.  W.  370. 

Ko  Fountain  v.  Semi-Tropic  Eand  &  Water  Co.,  99  Cal.  677,  34 
Pac.  497;  Eoy  v.  Haviland,  12  Ind.  364;  Walker  v.  Walker,  93  Iowa, 
64.-],  61  N.  W.  930;  Barnes  v.  Gllmore,  6  N.  Y.  Civ.  Proc.  R.  286.  See 
CunditE  v.  Corley  (Tex.  Civ.  App.)  27  S.  W.  167. 

1*1  Woodruff  v.  Garner,  27  Ind.  4,  89  Am.  Dec.  477. 
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plead  the  facts  justifying  rescission  with  the  same  detail 
and  particularity  as  would  be  requisite  in  an  original  bill.^*^ 
Thus,  in  a  suit  to  foreclose  a  mortgage  securing  a  note,  the 
defendant  may  file  a  cross-bill  seeking  cancellation  of  the 
instruments  on  the  ground  of  fraud  or  duress,  or  because 
the  debt  has  already  been  paid,  or  for  other  sufficient  cause ; 
but  he  must  allege  the  facts  constituting  the  fraud  or  other 
ground  of  rescission,  with  all  necessary  directness  and  cir- 
cumstantiality.^*'' So,  in  a  suit  to  set  aside  a  conveyance  of 
mining  claims  to  one  under  whom  the  defendant  claims,  a 
cross-bill  to  quiet  title  in  defendant's  grantor  is  germane.^** 
And  in  a  suit  for  an  injunction  to  restrain  the  sale  of  realty 
under  execution  levied,  and  for  a  cancellation  of  the  levy 
and  execution,  the  defendant  may  file  a  cross-bill  asking 
cancellation  of  the  deed  under  which  plaintiff  holds,  as  hav- 
ing been  made  to  defraud  the  creditors  of  the  grantor/*^ 
But  in  a  suit  for  the  cancellation  of  a  note  and  mortgage 
and  for  the  recovery  of  personal  property,  a  cross  complaint 
seeking  to  settle  title  to  real  estate  to  which  no  claim  is 
made,  and  the  title  to  which  cannot  be  afl:ected  by  any 
judgment  which  could  rightfully  be  rendered,  is  improp- 
er."« 

§  675.  Trial  and  Decision  by  Court  or  Jury. — Where 
the  laws  and  practice  of  the  particular  state  are  such  as  to 
require  the  participation  of  a  jury  in  the  trial  of  suits  which 
are  fundamentally  of  an  equitable  character,  the  facts  on 
which  an  action  for  rescission  or  cancellation  is  based  are 
to  be  determined  by  the  jury,  while  the  court  applies  the 
principles  of  law,  as  in  other  cases.  Thus,  in  Kentucky,  an 
action  in  equity  for  the  cancellation  of  a  deed  and  the  pos- 
session of  the  land  is  in  the  nature  of  an  ejectment,  and  the 


1*2  Swanston  v.  Clark,  153  Cal.  300,  95  Pac.  1117;  Bay  v.  Shrader, 
50  Miss.  326;  Shaw  v.  MUlsaps,  50  Miss.  380;  Williams  v.  Chambers 
(Tex.  Civ.  App.)  26  S.  W.  270;  Southern  Home  Building  &  Loan  Ass'n 
V.  Winans,  24  Tex.  Civ.  App.  544,  60  S.  W.  825. 

1*3  Mortimer  v.  McMuUen,  102  111.  App.  593;  Union  Nat  Bank  v. 
Carr,  49  Iowa,  359;  Scott  v.  Town  of  Menasha,  84  Wis.  73,  54  N.  W. 
263.    But  compare  Beebe  v.  Swartwout,  3  Oilman  (8  111.)  162. 

14*  Mallory  v.  Globe-Boston  Copper  Min.  Co.,  11  Ariz.  296,  94  Pac. 
1116. 

1*6  Allen  V.  Tritch,  5  Colo.  222. 

14  6  Washburn  v.  Roberts,  72  Ind.  213. 
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sufficiency  of  the  pleadings  and  proof  is  to  be  determined 
by  the  rules  of  practice  in  that  action  at  law.^*^  Where  the 
jury  are  thus  to  act  as  triers  of  the  facts,  it  is  held,  for  in- 
stance, that  the  facts  relied  on  to  establish  a  charge  of  fraud 
are  to  be  decided  by  the  jury,  though  the  question  whether 
the  facts,  when  proved,  amount  to  such  fraud  as  to  warrant 
a  judgment  of  rescission  or  cancellation  is  for  the  court. ^*° 
So,  it  is  for  the  jury  to  decide  whether  or  not  a  particular 
person  participated  in  the  fraud  alleged,^*'  whether  a  per- 
son was  misled  by  an  incorrect  copy  of  a  contract  shown  to 
him,'^''"  and  whether  fraudulent  representations  were  the 
inducement  to  his  execution  of  a  deed.'^'^^  So  also,  what 
constitutes  duress  or  undue  influence  is  a  question  of  law, 
but  whether  duress,  threats,  or  undue  influence  existed  and 
were  operative  in  the  case  at  bar  is  for  the  jury/^^  So 
again,  the  existence  of  a  mistake  relied  on  as  ground  for 
the  rescission  of  a  contract  or  grant  is  for  the  jury,^''^  and 
so  is  the  question  whether  a  grantor  was  sane  or  insane  at 
the  time  of  making  the  deed,^^*  v>hether  fraud  was  waived 
or  a  contract  ratified  with  knowledge  of  its  existence, ^°^ 
whether  the  complainant  was  negligent  in  entering  into  the 
transaction  sought  to  be  vacated,  or  whether  he  exercised 
proper  care  and  prudence  under  the  circumstances,^'"^  and 

1*7  War  Fork  Land  Co.  v.  Spivey,  162  Ky.  600,  172  S.  W.  1042. 

148  Crow  V.  Holland,  12  N.  C.  4S1;  Jloline  Jewelry  Co.  v.  Crew,  171 
Ala.  415,  55  South.  144.  See  Goodloe  v.  McLanathan,  6  T.  B.  Blon. 
(Ky.)  310. 

14  9  Daniels  v.  Fowler,  12.3  N.  C.  35,  31  S.  E.  598. 

160  Cady  v.  Coates,  101  Mo.  App.  147,  74  S.  W.  424. 

151  Lancaster  v.  Eicliardson  (Tex.  Civ.  App.)  45  S.  W.  409. 

is2Keys  V.  McDowell,  54  Ind.  App.  2(3,  100  N.  E.  3S5 ;  Salvador 
V.  Feeley,  105  Iowa,  47.S,  75  N.  W.  470 ;  Hoeb  v.  Mascliiuot.  140  Ky. 
330,  131  S.  W.  23;  Clement  v.  Buckley  Mercantile  Co.,  172  Mich.  243, 
137  N.  W.  657 ;  Anderson  v.  Anderson,  17  N.  D.  275,  115  N.  W.  836 ; 
Kansas  City,  M.  &  O.  Ry.  Co.  v.  Graham  (Tex.  Civ.  App.)  145  S.  W. 
032. 

153  Locke  &  Ellison  v.  Lyon  Medicine  Co.,  27  Ky.  Law  Rep.  1,  84 
S.  W.  307;  Johnson  Lumber  Co.  v.  Leonard,  145  N.  C.  339,  59  S.  E. 
134. 

154  Dougherty  v.  Powe,  127  Ala.  577,  30  South.  524. 

165  Hoag  V.  Hoag,  210  Mass.  94,  96  N.  B.  49,  36  L.  R.  A.  (N.  S.)  320: 
Cotton  V.  Morrison  (Tex.  Civ.  App.)  140  S.  W.  114 ;  Evans  v.  Goggan, 
5  Tex.  Civ.  Ajip.  129,  23  S.  W.  8.54. 

158  Shores-Mueller  Co.  v.  Lonning,  159  Iowa,  95,  140  N.  W.  197; 
Johnson  v.  Ft.  Worth  Driving  Club  (Tex.  Civ.  App.)  164  S.  W.  875. 
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whether  a  right  of  rescission  was  claimed  or  exercised  with- 
in a  reasonable  time  after  discovery  of  the  facts  is  ordi- 
narily for  the  jury.^^^  But  the  court  must  first  determine 
whether  the  evidence  is  sufficient  to  require  the  submission 
to  the  jury  of  an  issue  as  to  the  fraud,  mistake,  duress,  etc., 
alleged  and  relied  on,^"'  and  may  be  able,  where  the  facts 
are  established  or  undisputed,  to  rule  as  a  matter  of  law  on 
the  validity  or  invalidity  of  the  contract  or  instrument 
sought  to  be  rescinded, ^°°  or  to  order  a  nonsuit  or  give  a 
peremptory  instruction  for  a  verdict. '^°° 

In  those  jurisdictions  where  the  distinction  between  law 
and  equity  is  preserved  in  its  purity,  the  complainant  in  an 
action  to  rescind  a  contract  or  cancel  a  written  instrument 
is  not  entitled  to  a  trial  by  jury.^'^  The  trial  and  decision 
must  be  by  the  chancellor,  but  it  is  in  his  discretion  to 
frame  and  submit  to  a  jury  an  issue  upon  any  specific  ques- 
tion of  fact  involved  in  the  case,  and  this  is  entirely  proper 
where  the  evidence  is  in  substantial  conflict.^'-  But  the 
verdict  of  a  jviry  on  an  issue  so  submitted  is  advisory  only," 
and  the  court  is  entirely  at  liberty  to  reject  or  disregard  it 
if  not  convinced  of  its  correctness, '^'^  though  this  course 
should  not  be  pursued  if  the  verdict  is  sustained  by  the  facts 
as  proved.^"* 

15T  Luckenbach  y.  Thomas  (Tex.  Civ.  App.)  166  S.  W.  99.  And  see, 
supra,  §  547. 

168  Carpenter  v.  Bradshaw,  116  Ga.  674,  42  S.  E.  1016;  Huston  v. 
Schindler,  46  Ind.  38 ;  Cutler  v.  Roanoke  R.  &  Lumber  Co.,  128  N.  C. 
477,  39  S.  E.  30 ;  Paddock  v.  Bray,  40  Tex.  Civ.  App.  226,  88  S.  W. 
419. 

159  Stowell  T.  Spencer,  190  111.  453,  60  N.  E.  800;  Wakley  v.  King, 
112  App.  Div.  765,  98  N.  Y.  Supp.  957. 

160  Johnson  v.  Coleman,  134  Ga.  696,  68  S.  E.  480;  McKechney  v. 
City  of  Chicago,  160  111.  App.  544 ;  Sherk  v.  Holmes,  125  Mich.  118, 
88  N.  W.  1016;  Robinson  v.  Vaughan,  49  App.  Div.  170,  63  N.  T. 
Supp.  197;  Clay  County  Land  &  Cattle  Co.  v.  Skldmore,  26  Tex.  Civ. 
App.  472,  64  S.  W.  815. 

161  Monnett  v.  Turpie,  132  Ind.  482,  32  N.  E.  328.  And  see  Flan- 
igan  V.  Skelly,  89  App.  Div.  108,  85  N.  Y.  Supp.  4. 

16  2  Green  v.  Hayes,  120  Minn.  201,  139  N.  W.  139;  Conran  v.  Sel- 
lew,  28  Mo.  320;  Gillis  v.  Arringdale,  135  N.  C.  295,  47  S.  E.  429; 
Magill  V.  Manson,  20  Grat.  (Va.)  527.  See  Timmons  v.  Westmore- 
land, 72  N.  C.  587. 

163  Chadwell  v.  Reed,  198  Mo.  359,  95  S.  W.  227;  Mosier  v.  Wal- 
ter, 17  Okl.  305,  87  Pac.  877 ;   Pittman  v.  Lamb,  53  Miss.  594. 

164  Fitzgerald  v.  Reed,  9  Smedes  &  M.  (Miss.)  94;  Busiere  v. 
Reilly,  189  Mass.  518,  75  N.  E.  958. 
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CHAPTER  XXXIX 
EVIDENCE 

§  676.  Presumptions  and  Burden  of  Proof. 

677.  Same;    Fraud,  Duress,  and  Undue  Influence. 

CT8.  Same;    Want  of  Mental  Competence. 

679.  Same ;   Knowledge  or  Notice,  Acqmescence,  or  Laches. 

680.  Issues,  Proof,  and  Variance. 

681.  Admissibility  of  Evidence. 

682.  Weight  and  Sufficiency  of  Evidence. 

683.  Same;   Fraud  and  Mistake. 

684.  Same ;   Effect  of  Lapse  of  Time. 

§  676.  Presumptions  and  Burden  of  Proof. — The  pre- 
sumption is  in  favor  of  the  validity  and  regularity  of  a  con- 
tract or  Other  written  instrument,^  and  the  person  asserting 
its  invalidity,  or  alleging  facts  to  justify  its  rescission  or 
cancellation,  has  the  burden  of  proving  his  allegations  by 
clear  and  satisfactory  evidence.^  Thus,  for  instance,  there 
is  a  presumption  of  law  that  a  written  instrument  correct- 
ly expresses  the  intention  of  the  parties  to  it,  and  if  the 
contrary  is  alleged  as  ground  for  its  cancellation,  the  par- 
ty so  claiming  must  overcome  this  presumption  by  his 
proofs.^  Even  when  one  grounds  his  action  upon  a  nega- 
tive allegation,  he  must  prove  it,  and  hence,  on  a  bill  in 
equity  to  cancel  a  deed  as  a  cloud  on  the  complainant's  title, 
on  the  ground  that  it  was  not  duly  executed,  it  is  incumbent 
on  him  to  prove  that  it  was  not  so  executed.*  So,  a  note 
imports  a  sufficient  consideration,  and  one  seeking  to  avoid 
or  cancel  it  as  having  been  given  without  consideration  has 

1  Eingaman  v.  Bingaman,  85  Neb.  2-18,  122  N.  W.  081 ;  Marengo 
Abstract  Co.  v.  C.  W.  Hooper  &  Co..  174  Ala.  497,  56  South.  580. 

2  Okolona  'Mercantile  Co.  v.  (ireeson,  93  Ark.  295,  124  S.  W.  257 ; 
Studabaker  v.  Faylor,  170  Ind.  4!)8,  83  N.  B.  747,  127  Am.  St.  Rep. 
397 ;  Tait  v.  Reiil,  I'lX  Iowa,  466,  139  N.  W.  1101 ;  Moore  v.  Bare, 
11  Iowa,  198;  Fred  Macey  Co.  v.  Macey,  1.52  Mich.  I(i4,  115  N.  W. 
966;  Richardson  v.  Griggs,  51  Or.  222,  94  Pac.  561.  And  see,  gen- 
erally, the  cases  cited  in  the  next  three  sections. 

3  Skajewski  v.  Zantarskl,  103  Minn.  27,  114  N.  W.  247 ;  Isner  v. 
Nydegger,  (j:!  W.  \'a.  677,  60  S.  E.  793. 

■1  Kerr  v.  Freeman,  33  Miss.  292. 
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the  burden  of  proof,"  as  also  in  the  case  where  the  ground 
alleged  for  rescission  is  a  failure  of  consideration."  And 
in  an  action  to  rescind  a  sale  on  account  of  lesion  beyond 
moiety,  it  is  incumbent  on  the  plaintiff  to  show  the  value 
of  the  property,  at  least  within  a  certain  range,  as  other- 
wise the  lesion  is  not  proved.'  So,  a  buyer,  suing  to  re- 
scind a  contract  of  sale  on  the  ground  of  a  breach  of  war- 
ranty, has  the  burden  of  proving  the  breach  alleged.^ 
Again,  the  burden  is  on  the  plaintiff  in  an  action  for  rescis- 
sion to  show  the  inadequacy  of  any  remedy  which  he  might 
have  by  an  action  for  damages, °  and  if  he  claims  to  have 
rescinded  the  contract  by  acts  in  pais,  he  must  show  that 
he  has  restored  or  offered  to  restore  what  he  received  under 
it,  or  else  facts  excusing  him  from  so  doing."^"  But  where 
it  is  proved  or  admitted  that  a  contract  upon  which  suit  is 
brought  was  made  as  alleged  by  the  plaintiff,  and  the  de- 
fendant claims  that  it  was  afterwards  rescinded,  he  takes 
the  affirmative  of  that  issue,  and  the  burden  is  on  him  to 
prove  it.^^  And  in  an  action  brought  to  rescind  a  contract 
for  the  sale  of  land,  where  the  plaintiff  alleged  that  the  de- 
fendant induced  him,  by  false  representations,  to  receive 
in  payment  a  certain  receipt  which  was  of  no  value,  and 
the  defendant  in  his  answer  admitted  the  delivery  of  the 
receipt,  but  averred  that  it  was  delivered  for  collection,  and 
not  in  payment,  it  was  held  that  the  defendant  was  bound 
to  prove  the  purpose  for  which  it  was  delivered.'-^ 

§  677.  Same;  Fraud,  Duress,  and  Undue  Influence. 
Where  one  sues  for  the  rescission  of  a  contract  or  the  can- 
cellation of  a  written  instrument,  on  the  ground   that  it 

5  Sims  V.  May,  49  Hun,  607,  1  N.  Y.  Supp.  671 ;  Dunlap  v.  Stinset 
Lumber  Co.,  26  Cal.  App.  131,  146  Pac.  53. 

6  McCartney  v.  Bolyard,  22  W.  Va.  641 ;  Englert  v.  Dale,  25  N.  D. 
587,  142  N.  W.  169. 

7  Parker  v.  Talbot,  37  La.  Ann.  22. 

8  Blake-Rutberford  Farms  Co.  v.  Holt  Mfg.  Co.,  70  Wash.  192,  126 
Pac.  418. 

9  Howerton  v.  Kansas  Natural  Gas  Co.,  81  Kan.  553,  106  Pac.  47, 
34  L.  B.  A.  (N.  S.)  34. 

10  Hayt  V.  Bentel  (Cal.  App.)  126  Pac.  370.  But  see  this  case  on 
appeal,  164  Cal.  680,  130  Pac.  432. 

11  Webber  y.  Dunn,  71  Me.  331. 

12  Morris  y.  Eunnells,  12  Tex.  175. 
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was  procured  by  fraud,  false  representations,  mistake,  du- 
ress, or  undue  influence,  the  burden  of  proof  is  upon  him 
to  establish  the  facts  alleged  as  the  basis  of  his  action. ^-^ 
And  the  converse  of  this  proposition  is  equally  true.  That 
is  to  say,  when  an  action  is  brought  upon  a  contract  or 
written  instrument,  and  the  defense  set  up  is  fraud,  mis- 
take, etc.,  in  the  execution  of  it,  the  burden  of  proof  is  not 
upon  the  plaintiff  to  sustain  the  contract,  but  upon  the 
defendant  to  impeach  it.^* 

Specifically  in  regard  to  false  representations,  it  is  held 
that  the  burden  is  on  the  complainant  to  show  that  the 
representations  were  made  as  alleged,  that  they  were  false 
and  fraudulent,  that  the  defendant  knew  them  to  be  untrue, 
that  they  were  material  inducements  to  the  making  of  the 
contract,  and  that  the  complainant  was  deceived  by  them.^^ 

13  Hager  v.  Thompson,  1  Black,  80,  17  L.  Ed.  41 ;  Teakle  v.  Bailey. 
2  Brock.  43,  Fed.  Gas.  No.  13,811 ;  Southern  States  Fire  &  Casualty 
Ins.  Co.  V.  De  Long,  178  Ala.  110,  59  South.  61;  United  States  Fi- 
delity &  Guaranty  Co.  v.  First  Nat.  Bank,  2.'33  111.  475,  84  N.  E.  670; 
Hall  V.  Jarvis,  65  111.  302;  Edwards  v.  Story,  105  111.  App.  433; 
Stanley  v.  Dunn,  143  Ind.  495,  42  N.  E.  908;  Oaks  v.  Harrison,  24 
Iowa,  179 ;  Barnes  v.  Johnson,  ?>Z  Ky.  Law  Rep.  803,  111  S.  W.  372 ; 
Butler  V.  Mailer,  15  B.  Mon.  (Ky.)  617;  Palfrey  v.  Stinson,  11  La. 
77;  Zucker  v.  Karpeles,  88  Mich.  413,  50  N.  W.  373;  Wherry  v. 
Latiiuer,  103  Miss.  524,  60  South.  563,  642;  Taylor  v.  Crockett,  123 
Ml).  300,  27  S.  W.  620 ;  Brown  v.  Foster,  112  Mo.  297,  20  S.  W.  611 ; 
Jloore  V.  Baker,  65  N.  J.  Eq.  104,  55  Atl.  106 ;  Anderson  v.  Smitley, 
141  App.  Div.  421,  126  N.  Y.  Supp-  25;  Ejipley  v.  Kennedy,  131  App. 
L>iv.  1,  115  N.  y.  Supp.  SCO;  SUicer  v.  Spicer,  54  N.  X.  Super.  Ct. 
260 :  Williams  v.  Thomas,  7  Kulp  (Pa.)  371 ;  Adams  v.  Hill  (Tex. 
Civ.  App.)  149  S.  W.  349;  Nev.man  v.  Lyman  (Tex.  Civ,  App.)  165 
S.  W.  i:;!);  Rankin  v.  Rankin  (Tex.  Civ.  App.)  134  S.  W,  392;  Con- 
ant  V.  Jackson,  16  Vt.  335 ;  Brouson  v.  Vaughn,  44  W.  Va.  4GG,  29 
S.  E.  1022 ;    Cooper  v.  Reilly,  90  Wis.  427,  63  N.  W.  SS5. 

14  Postlewait  v.  Higby,  83  111,  App,  414;  Strout  v.  Lewis,  104  Me, 
65,  71  Atl,  137;  Fivey  v.  Pennsylvania  R.  Co.,  67  N.  J.  Law,  627, 
52  Atl.  472,  91  Am.  St,  Rep,  445;  Montelair  Military  Academy  v. 
North  Jersey  St.  Ry.  Co.,  65  N.  J.  Law,  32s,  47  Atl.  ?90.  But  com- 
pare De  Lissa  v.  Fuller  Coal  &  iMin.  Co.,  50  Kan.  319,  52  Pac.  SS6. 
And  see  Murray  v.  Narwood,  102  N.  T.  172,  84  N.  E.  958,  holding 
that  the  defenses  of  conspiracy  and  duress  are  negative,  and  per- 
tain to  facts  which  took  place  at  the  time  the  contract  is  alleged  to 
have  been  executed,  and  the  plaintiff,  in  undertaking  to  prove  the 
contract,  has  the  burden  of  estal  dishing  by  a  preponderance  of 
evidence  that  it  is  a  good  and  valid  contract,  which  burden  continues 
with  him  throughout  the  case. 

15  Dotson  T.  Kirk,  180  Fed.  14,  103  C.  C.  A.  368. 
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But  in  other  cases  it  is  said  that  when  the  making  of  fraud- 
ulent representations  is  shown,  a  presumption  arises  that 
the  complainant  relied  and  acted  on  them,  thus  placing  the 
burden  of  showing  the  contrary  on  the  defendant,^"  and  that 
when  a  person  induces  the  delivery  of  a  contract  to  him 
by  promising  that  the  omission  of  a  provision  therein  will 
not  be  taken  advantage  of,  and  he  afterwards  seeks  to  en- 
force the  terms  of  the  written  contract,  a  presumption  aris- 
es of  fraudulent  intent  at  the  time  of  the  delivery  of  the 
instrument/'  At  any  rate,  where  the  suit  is  to  cancel  a 
deed  for  false  representations  of  good  title  to  land  given 
in  exchange,  and  issue  is  not  taken  upon  the  truth  or  falsity 
of  such  representations,  but  upon  the  defense  that  no  rep- 
resentations of  title  were  made,  failure  to  prove  the  nega- 
tive fact  of  a  want  of  title  will  not  prevent  the  rendition  of 
a  decree  for  complainant.^*  On  similar  principles,  one  who 
seeks  to  have  a  written  contract  set  aside  on  the  ground  of 
mistake  as  to  the  subject-matter,  or  as  to  its  terms  or  pro- 
visions, or  who  defends  an  action  upon  it  on  that  ground,  has 
the  burden  of  proving  the  mistake  alleged, ^°  and  a  grantor 
who  alleges  that  his  deed  is  invalid  because  he  did  not 
understand  its  contents  must  sustain  the  burden  of  proving 
that  fact/"  The  rule  is  the  same  in  regard  to  the  allegation 
that  a  deed  or  contract  was  executed  under  duress.  Both 
the  exertion  of  duress  and  its  constraining  effect  upon  the 
mind  and  will  of  the  party  alleging  it  must  be  clearly  prov- 
ed by  him.^^ 

So  likewise,  where  it  is  alleged  that  a  contract  or  con- 
veyance was  obtained  by  means  of  undue  influence,  the  pre- 
sumption of  validity  attaching  to  such  instruments  casts 
the  burden  of  proof  upon  the  party  impeaching  the  trans- 

16  Batson  v.  Alexander  City  Bank,  179  Ala.  490,  60  South.  313. 

17  Fitzkee  v.  Hoefiin,  187  111.  App.  514. 

18  Shook  V.  Proctor,  27  Mich.  377. 

19  Hudson  V.  Hussey,  155  Iowa,  140,  135  N.  W.  626 ;  Psinakas  v. 
ilaga.s,  101  Mo.  App.  19,  142  S.  W.  1086 ;  Kilpatrlck  v.  Wiley,  197 
Mo.  123,  95  S.  W.  213. 

2  0  Taylor  v.  Buttrick,  165  Mass.  547,  43  N.  B.  507,  52  Am.  St.  Rep. 

530. 

21  Wilkerson  v.  Bishop,  7  Cold.  (Tenn.)  24;  Meredith  t.  Meredith, 
79  Mo.  App.  636. 

Black  Resc. — 97 
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action  on  this  ground. ^^  But  where  it  is  shown  that  the 
one  party  sought  to  take  advantage  of  the  other,  or  that 
the  latter  was  susceptible  to  the  pressure  of  an  extraneous 
influence  on  account  of  his  advanced  age,  feebleness  of 
mind  or  body,  or  illiteracy,  comparatively  slight  circum- 
stances will  cast  the  burden  of  sustaining  the  contract  on 
the  party  asserting  its  validity. ^^  And  there  is  a  special 
rule  that  when  the  contracting  parties  do  not  deal  on  terms 
of  equality,  but  there  is  a  fiduciary  or  confidential  relation 
between  them,  such  that  the  one  justifiably  depends  upon 
the  other  or  reposes  trust  and  confidence  in  him,  and  hence 
an  unfair  advantage  to  the  dominant  party  would  be  the 
probable  result  of  any  dealing  between  them  as  to  prop- 
erty or  money,  then  the  transaction  is  presumed  to  be 
fraudulent  or  at  least  inequitable,  and  the  burden  is  on  the 
dominant  party  to  show  that  the  transaction  was  in  all 
respects  fair,  completely  understood,  and  free  from  any  de- 
ception or  improper  influence.^*  But  first  the  existence  of 
such  a  confidential  or  fiduciary  relationship  must  be  shown, 
and  also,  according  to  some  of  the  authorities,  such  a  sub- 
servience or  susceptibility  of  the  weaker  party  as  would 
make  the  influence  of  the  dominant  party  effective.*^  And 
kinship  between  the  parties,  except  in  the  case  of  the  very 
closest  relationships,  will  not  be  sufficient  by  itself  to  raise 
a  presumption  that  the  one  was  dependent  upon  the  other  in 


2  2  Lynch  v.  Doran,  95  Mich.  39-5,  54  N.  W.  8S2;  Willis  v.  Baker, 
75  Ohio  St.  291,  70  N.  E.  466 ;  Doheny  v.  Lacy,  42  App.  Div.  218,  59 
N.  T.  Supp.  724;  C'liampeau  v.  Champeau,  132  Wis.  136,  112  N.  W. 
.'JO.    And  see,  supra,  §  253. 

23  Ruby  V.  Ewing,  40  Ind.  App.  520,  97  N.  E.  798.  And  see  Little- 
pace  V.  Neale  Pub.  Co.,  34  App.  D.  C.  257;  Cutts  v.  Young,  147  Mo. 
587,  49  S.  W.  548. 

2  4  Burke  V.  Taylor,  94  Ala.  530,  10  South.  129;  Huddleston  v. 
Henderson,  181  111.  App.  176;  Westphal  v.  Williams  (Ind.  App.)  107 
N.  E.  91 ;  Storrs  y.  Seougale,  48  Mich.  3S7,  12  N.  W.  502 ;  Gugel  v. 
Hiscox,  138  App.  Div.  61,  122  N.  Y.  Supp.  557 ;  Krause  v.  Krause,  30 
N.  D.  5i,  151  N.  T,v.  991.  And  see,  supra,  §§  249,  253.  See,  also, 
Rogers  t.  Brightman,  189  Ala.  228,  66  South.  71 ;  Smith  v.  Smith, 
222  Mass.  102,  109  N.  E.  830. 

2  6  Cooper  V.  Moore,  55  Misc.  Rep.  102,  104  N.  Y.  Supp.  1049,  af- 
firmed 124  App.  Div.  911,  108  N.  Y.  Supp.  1128;  Doheny  v.  Lacy, 
42  App.  Div.  218,  59  N.  Y.  Supp.  724. 
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business  matters,  or  subject  to  his  will,  or  trusted  him  im- 
plicitly.^" 

§  678.  Same ;  Want  of  Mental  Competence. — The  men- 
tal competence  of  any  person  entering  into  a  business  trans- 
action is  presumed  until  the  contrary  is  made  to  appear 
by  proof."  Hence  one  seeking  the  rescission  of  a  contract 
or  the  cancellation  of  a  written  instrument  on  the  ground 
that  a  party  to  it  was  insane,  or  mentally  incompetent  to 
understand  the  nature  and  effect  of  his  act  or  deed,  has  the 
burden  of  proving  that  contention.^*  And  in  an  action  to 
set  aside  a  deed  because  of  the  mental  incapacity  of  the 
grantor,  where  his  insanity  is  not  continuous,  but  intermit- 
tent, with  lucid  intervals,  and  the  deed  is  in  itself  reasonable 
and  proper,  the  burden  is  on  the  plaintiff  to  show  the  in- 
capacity existing  at  the  time  it  was  executed. ''^  And  the 
burden  of  proving  insanity  is  not  shifted  from  the  plain- 
tiff by  the  mere  fact  that  the  clerk  of  the  court  has  ap- 
pointed a  next  friend  to  conduct  the  action  for  him.°° 

§  679.  Same;  Knowledge  or  Notice,  Acquiescence,  or 
Laches. — It  is  a  presumption  of  law  that  when  a  person 
affixes  his  signature  to  a  written  instrument,  being  sui  juris, 
in  possession  of  his  mental  faculties,  and  able  to  read,  he 
is  acquainted  with  its  nature  and  terms,  and  gives  his  in- 
telligent   consent    to    the    contract    which    it    embodies. ^'■' 

2  8  Fish  V.  Cleland,  33  Til.  238;  Boyer  v.  Boyer,  33  Ohio  Cir.  Ot  R. 
279 ;    Koppe  v.  Koppe,  57  Tex.  Civ.  App.  204,  122  S.  W.  68. 

27  Reeve  v.  Bonwill,  5  Del.  Ch.  1;  Lore  v.  Truman,  1  Ohio  Dec. 
510. 

2  8  Chancellor  v.  Donnell,  95  Ala.  342,  10  South.  910;  Reeve  v. 
Bonwill,  5  Del.  Ch.  1 ;  Johnson  v.  Watson,  169  111.  App.  218 ;  Achey 
V.  Stephens,  8  Ind.  411 ;  Mathews  v.  Nash,  151  Iowa,  12.5,  130  N.  W. 
796;  Richardson  v.  Travelers'  Ins.  Co.,  109  Me.  117,  82  Atl.  1005; 
Gates  V.  Cornett,  72  Mich.  420,  40  N.  W.  740;  Gibbons  v.  Dunn,  46 
Mich.  146,  9  N.  W.  140 ;  Brown  v.  Bro^^Ti,  39  Jlich.  792 ;  Swayze  v. 
Swayze,  37  N.  J.  Eq.  180 ;  Tuite  v.  Hart,  71  App.  Div.  619,  75  N.  Y. 
Supp.  1098. 

2s>Trinibo  v.  Trimbo,  47  Minn.  389,  50  N.  W.  330;  Stewart  v. 
Flint,  59  Vt.  144,  8  Atl.  801.  Compare  McNett  v.  Cooper  (C.  0.)  IS 
Fed.  586 ;    Achey  v.  Stephens,  8  Ind.  411. 

30  Smith  V.  Smith,  108  N.  C.  365,  12  S.  E.  1045,  13  S.  E.  113. 

31  Robinson  v.  Donehoo,  97  Ga.  702,  25  S.  E.  491;  Clem  v.  New- 
castle &  D.  R.  Co.,  9  Ind.  488,  68  Am.  Dec.  653 ;  St.  Louis  &  S.  F.  R. 
Co.  V.  ThirlweU,  88  Kan.  275,  128  Pac.  199;    Wood  v.  Massachusetts 
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Hence  when  he  seeks  to  impeach  the  instrument  on  the 
ground  that  it  does  not  contain  the  whole  contract,  or 
that  it  contains  more  than  the  contract,  or  that  he  was 
deceived  or  misled  as  to  its  purport  or  provisions,  the 
burden  of  proof  is  upon  him  to  establish  these  conten- 
tions, and  not  upon  the  defendant  to  show  that  the  contract 
or  conveyance  was  understood  and  approved.'^  But  of 
course  this  presumption  may  be  rebutted  by  proof  that  the 
complaining  party  was  actually  misled  as  to  the  tenor  of 
the  instrument  or  that  advantage  was  taken  of  his  illitera- 
cy.^' Where  relief  is  sought  on  the  ground  of  the  com- 
plainant's ignorance  of  a  material  fact  extraneous  to  the  con- 
tract, or  of  his  having  been  deceived  in  regard  to  it,  he  has 
the  burden  of  showing  the  fact  where  the  means  of  knowl- 
edge were  within  his  reach,  as  in  the  case  of  a  transfer  of 
property  represented  to  be  unincumbered,  when  in  fact  there 
was  a  mortgage  upon  it,  but  the  mortgage  was  duly  record- 
ed and  was  also  noted  on  an  abstract  of  title  furnished  to 
the  vendee.'*  But  if  the  means  of  information  were  not 
accessible  to  the  complainant,  and  he  justifiably  relied  on 
what  the  defendant  told  him,  the  latter  must  prove  knowl- 
edge on  the  part  of  the  complainant,  if  he  resists  a  suit 
for  rescission  on  that  ground.'^     So,   if  the  defendant  in 

Mut.  Ace.  Ass'n,  174  Mass.  217,  54  N.  E.  541;  Johnston  v.  Covenant 
Mut.  IJfe  Ins.  Co.,  Oo  Mo.  App.  S'^O ;  Leicher  v.  Keeney,  9S  Mo. 
App.  .394,  72  S.  'W.  145 ;  Lemp  Hunting  &  Fishing  Club  v.  Hacl<;niann, 
172  Mo.  App.  549,  156  S.  W.  7'.il ;  Fivey  v.  Pennsylvania  R.  Co., 
67  N.  J.  Law,  627,  52  Atl.  472,  91  Am.  St.  Kep.  445 ;  Weddlngton  v. 
Piedmont  Fire  Ins.  Co.,  141  N.  C.  234,  54  S.  E.  271,  8  Ann.  Cas.  497 ; 
Herron  v.  M.  Rumley  Co.,  29  Old.  317,  116  Pac.  9.52 ;  Bostwick  v.  ilu- 
tual  Life  Ins.  Co.,  116  \Vis.  392,  S9  N.  W.  538,  92  N.  W.  246,  67  L. 
B.  A.  705.  As  to  the  effect  of  failing  to  read  a  contract  before  sign- 
ing it,  see,  supra,  §  52,  False  representations  as  to  the  terms  or 
purport  of  a  written  instrument,  see,  supra,  §  56. 

32  Taylor  v.  Buttrick,  1G5  Mass.  547,  43  N.  E.  .507.  52  Am.  St.  Rep. 
530;  Carper  v.  Bldpath,  KiS  Iowa,  22,  149  N.  W.  841:  Buchanan  v. 
GibUs,  26  Kan.  277;   Hirsch  v.  Jones  (Tex.  Civ.  App.)  42  S.  W.  604. 

83  Van  Houten  v.  Jletrojiolitan  Life  Ins.  Co.,  110  Mich.  682,  68 
N.  W.  982;  Spelts  v.  Ward,  2  Neb.  (Unof.)  177,  96  N.  W.  56.  See 
Mcl)(inald  v.  John  Hancock  Mut.  Life  Ins.  Co.,  17  App.  Div.  16,  44 
N.  Y.  Supp.  818.  Illiteracy  as  excuse  for  failing  to  read  contract 
licfore  sb.;ning  it,  see,  supra,  5  53. 

3  4  Fer,i.aison  v,  AVlllig,  57  Kan.  453,  46  Pac.  936. 

36  Creamer  v.  Ingalls,  89  Wis.  112,  61  N.  W.  82. 
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an  action  of  this  kind  sets  up  the  defense  that  the  com- 
plainant had  knowledge  of  the  facts  which  would  have  en- 
titled him  to  rescind,  but  nevertheless  acquiesced  in  the 
contract  or  ratified  it,  the  burden  is  not  on  the  complainant 
to  show  his  ignorance  of  such  facts,  but  on  the  defendant 
to  prove  his  knowledge  of  them.'"'  Laches  of  the  complain- 
ant, debarring  him  from  relief  to  which  he  otherwise  would 
be  entitled,  is  likewise  a  defense  which  casts  the  burden  of 
proof  on  the  defendant,*^  except  in  cases  where  an  unrea- 
sonable delay  appears  on  the  face  of  the  pleadings,  when 
the  burden  falls  on  the  plaintiff  to  show  the  time  when  he 
discovered  the  fraud  or  other  ground  of  rescission,  and  also 
circumstances  which  explain  or  excuse  his  delay  in  bring- 
ing suit.**^ 

§  680.  Issues,  Proof,  and  Variance. — In  actions  for  re- 
scission or  cancellation,  as  in  other  cases,  the  rule  obtains 
that  the  evidence  must  be  confined  to  the  issues  raised  by 
the  pleadings.  Thus,  fraud  or  any  other  misconduct,  when 
relied  on  as  a  ground  for  rescission,  must  be  distinctly 
charged  in  the  pleadings,  and  if  it  is  not  so  charged,  evi- 
dence to  prove  it  is  irrelevant  and  must  be  disregarded,  no 
matter  how  strong  a  case  it  may  show.^"  So  if  fraudulent 
representations  constitute  the  ground  of  rescission,  only 
such  representations  as  are  alleged  and  relied  on  can  be 
considered.*"     And  a  deed  cannot  be  set  aside  on  evidence 

36  Liland  v.  Tweto,  19  N.  D.  551.  125  N.  W.  1032. 

37  Boon  V.  James,  21  App.  Dlv.  62T,  47  N.  Y.  Supp.  370;  Smith  y. 
Lander,  77  S.  C.  535,  58  S.  E.  610. 

38  Chretien  v.  Tlieard,  11  Mart.  O.  S.  (La.)  11 ;  Glover  v.  Radford, 
120  Mich.  542,  79  N.  W.  803 ;  Hodges  v.  Wilson,  1C5  N.  C.  323,  81 
S.  E.  340 ;  Baldwin  v.  Martin,  14  Abb.  Prac.  N.  S.  (N.  Y.)  9 ;  Skinner 
V.  Scott,  29  Old.  364,  118  Pac.  394. 

3  0  Virginia  Fire  &  Marine  Ins.  Co.  v.  Cottrell,  85  Va.  857,  9  S.  E. 
132,  17  Am.  St.  Rep.  108;  Forsyth  v.  Clark,  3  Wend.  (N.  Y.)  637; 
Thompson  v.  Jackson,  3  Rand.  (Va.)  504,  15  Am.  Dec.  721 ;  Rhein- 
gans  V.  Smith,  161  Cal.  362,  119  Pac.  494,  Ann.  Gas.  1913B,  1140; 
Greenlee  v.  Los  Angeles  Trust  &  Sav.  Bank  (Cal.)  153  Pac.  383; 
Henrlekson  v.  Hillsboro  Garden  Tracts  (Or.)  152  Pac.  495. 

*o  White  V.  White  (Tex.  Civ.  App.)  95  S.  W.  733 ;  Touchstone  v. 
Staggs  (Tex.  Civ.  App.)  39  S.  W.  189.  But  this  does  not  mean  that 
the  plaintiff  is  bound  to  prove  the  exact  language  charged  to  have 
been  used  in  making  the  representations  alleged.  Walker  v.  Shep- 
ard,  210  111.  100,  71  N.  E.  422.    And  in  an  action  to  rescind  a  con- 
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that  the  grantor  was  mentally  incompetent  if  that  fact  is 
not  alleged  in  the  bill.*^  So  again,  if  the  allegations  are  of 
undue  influence  and  fraud  and  the  insanity  of  the  grantor, 
the  court  cannot  give  relief  on  the  theory  that  the  deed  cre- 
ated a  trust  for  a  purpose  not  authorized  by  law.*^  And 
in  a  similar  action,  where  nondelivery  of  the  deed  is  not 
pleaded,  the  issue  of  delivery  cannot  be  raised.*^  So,  if  the 
issue  is  confined  to  the  legal  effect  of  certain  instruments, 
evidence  of  the  intention  of  the  parties  in  executing  them 
may  not  be  received.**  And  a  third  person  joined  in  an  ac- 
tion to  cancel  a  deed  cannot  show  that  he  is  an  innocent 
purchaser  without  notice  unless  he  pleads  that  defense.*^ 
Further,  to  admit  proof  of  false  representations,  there  must 
be  allegations  connecting  the  defendant  with  the  making  of 
them  or  charging  him  with  responsibility  for  them.*'  And 
where  several  purchasers  join  together  in  the  same  suit  for 
3.  rescission  of  their  contracts  of  purchase,  they  are  all 
bound  by  the  allegations  of  the  bill,  and  none  of  them  can 
rely  on  representations  not  made  to  all  and  not  alleged  in 
the  bill.*'^  It  is  also  a  rule  that  the  particular  grounds  of 
rescission  alleged  in  the  bill  must  be  established  by  the  evi- 
dence.** But  if  two  grounds  of  rescission  are  alleged,  a  fail- 
ure of  proof  as  to  one  of  them  is  not  necessarily  fatal  if 
the  other  is  sustained.*"  And  a  specification  of  some  of  the 
ways  in  which  the  plaintiff  has  been  imposed  upon  and  de- 
ceived does  not  preclude  him  from  giving  evidence  of  other 
acts  of  deception  under  the  general  allegation  of  fraud. ^^ 

tract  on  the  ground  of  fraudulent  misrepresentations,  it  is  not  neces- 
sary to  allege  conspiracy  in  order  to  introduce  evidence  of  similar 
transactions  at  or  about  the  same  time.  P.  Cox  Shoe  Mfg.  Co.  v. 
Adams,  105  Iowa,  402,  75  N.  W.  .316. 

41  Eingen  v.  Ranes,  263  111.  11,  104  N.  E.  1023. 

42  Ripperdan  v.  Weldy,  149  Cal.  667,  87  Pac.  276. 
"  Snodgrass  v.  Knight,  43  W.  Va.  294,  27  S.  B.  233. 

44  Kuhn  V.  Foster,  16  Tex.  Civ.  App.  465,  41  S.  W.  716. 

45  Bonelli  v.  Burton,  61  Or.  429,  123  Pac.  37. 

40  .Jennings  Heywood  OH  Syndicate  v.  Housslere-Latreille  Oil  Co., 
119  La.  793,  44  South.  481. 

47  Wren  v.  Moncure,  95  Va.  369,  28  S.  B.  588. 

4  8  Burrows  v.  Mtch,  62  W.  Va.  116,  57  S.  B.  283;  Barlow  v. 
Strange,  120  Ga.  1015,  48  S.  E.  344. 

4  9- Knox  County  v.  Goggln,  105  Mo.  182,  16  S.  W.  684. 

6  0  Miller  v.  Bedell,  21  La.  Ann.  573. 
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The  general  rules  as  to  variance  also  apply  in  actions  of 
this  kind.""^  Thus,  a  bill  to  set  aside  a  deed  or  contract  on 
the  sole  ground  of  fraud,  or  of  false  representations,  will 
be  dismissed  on  failure  to  establish  the  fraud  or  misrepre- 
sentations alleged,  although  other  facts  are  proven  which, 
had  they  been  properly  pleaded,  would  have  entitled  com- 
plainant to  a  decree,  such,  for  instance,  as  facts  showing 
mistake,^^  although  it  is  said  that  a  charge  of  fraud  may 
be  sustained  by  showing  a  mistake  on  one  side  and  the 
knowing  and  intentional  taking  advantage  of  it  on  the  other 
side/^  On  the  same  principle,  relief  cannot  be  granted  on 
a  bill  charging  fraud  and  evidence  which  does  not  prove 
fraud,  but  shows  undue  influence,^*  or  failure  of  title  in 
the  vendor,^ ^  or  that  the  deed  was  obtained  without  fraud, 
but  under  circumstances  which  make  it  a  mortgage  from 
which  the  plaintiff  has  a  right  to  redeem. "^  So  also,  a  fatal 
variance  occurs  where  false  representations  are  alleged  to 
have  been  made  by  the  vendor  of  land,  but  the  evidence 
shows  that  they  were  made  by  his  agent,°'  or  where  the 
representations  proved  by  the  evidence  are  entirely  different 
from  those  alleged  in  the  bill."' 

As  to  the  latitude  to  be  allowed  to  the  defendant  in  his 
evidence  given  in  defending  a  suit  of  this  kind,  it  may  be 
said  that  the  general  denial  of  the  allegations  of  the  bill 
or  complaint  will  permit  the  introduction  in  evidence  of 

BiGaskins  v.  Davis,  131  Ga.  459,  62  S.  E.  581;  Leahy  v.  Nolan, 
261  111.  219,  103  N.  E.  546;  Brewer  v.  Gay,  24  La.  Ann.  35;  Reilly 
V.  Haseltine,  127  App.  Div.  64,  111  N.  T.  Supp.  457. 

5  2  Williams  v.  Sturdevant,  27  Ala.  598;  Hoyt  t.  Hoyt,  27  N.  J. 
Eq.  399;  Pasman  v.  Montague,  30  N.  J.  Eq.  385;  Grabush  y.  Good- 
man, 49  Hun,  607,  1  N.  Y.  Supp.  864 ;  Goode  v.  Hawkins,  17  N.  0. 
393;  McCraw  v.  Gwin,  42  N.  C.  55;  Miller  y.  Piatt,  33  Pa.  Super. 
Ct.  547. 

5  3  MoeMenpah  y.  May  hew,  138  'Wis.  561,  119  N.  W.  826.  And  see, 
supra,  §  130. 

6  4Kosturska  y.  Bartkiewicz,  241  lU.  604,  89  N.  E.  657;  Snider  y. 
Wilson  (Iowa)  78  N.  W.  802.  Compare  Whelan  y.  Whelan,  3  Cow. 
(N.  Y.)  537.    And  see  Brice  y.  Bnice,  5  Barb.  (N.  Y.)  533. 

5  5  Winter  v.  Bostwick,  212  Fed.  884,  129  0.  0.  A.  404. 

5  6  Patterson  y.  Patterson,  24  N.  Y.  Super.  Ct.  184. 

57  Steyenson  y.  Cauble,  55  Tex.  Ciy.  App.  75,  118  S.  W.  811. 

6  8  McMuUen  y.  Heaney,  113  Minn.  348,  129  N.  W.  764. 
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any  material  facts  which  directly  controvert  the  equitable 
right  of  rescission  claimed  by  the  plaintiff. °° 

§  681.  Admissibility  of  Evidence. — Fraud  may  be  shown 
by  the  positive  declarations  or  admissions  of  the  party 
charged  with  it,  but  as  fraud  is  seldom  avowed,  and  as  it 
is  scarcely  susceptible  otherwise  of  direct  proof,  being  the 
objective  execution  of  a  subjective  mental  concept  or  pur- 
pose, indirect  evidence  is  admissible  to  establish  it,  such  as 
various  acts  and  behavior  of  the  parties,  and  other  circum- 
stances attending  and  surrounding  the  transaction  in  ques- 
tion.'''' And  when  fraud  is  thus  proven  by  any  competent 
evidence,  the  complainant  may  introduce  evidence  to  show 
his  willingness  to  do  equity,  such  as  proof  of  his  execution 
and  tender  of  a  deed."'^  But  on  the  other  hand,  evidence 
is  admissible  on  the  part  of  the  defendant  to  show  that 
the  plaintiff  ratified  or  affirmed  the  contract  or  decided  to 
adhere  to  it,  after  having  discovered  the  fraud. "^  When 
fraudulent  representations  constitute  the  ground  of  action, 
it  is  permissible  for  the  plaintiff  to  testify  that  he  would 
not  have  signed  the  contract  if  he  had  not  been  deceived  or 
misled  in  regard  to  it,  and  that  he  signed  it  in  reliance  on 
the  statements  of  the  other  party. "^  But  testimony  is  not 
admissible  of  representations  made  by  the  defendant  after 
the  contract  was  concluded,''"'  or  made  by  a  different  agent 

5  9  Jenkins  v.  Pye,  12  Pet.  241,  9  L.  Ed.  1070;  Morris  v.  Wilson, 
39  Colo.  464,  90  Pac.  845;  Arnold  v.  Fraser,  43  ilout.  540,  117  Pac. 
1064;    Cox  V.  Boydeu,  153  N.  C.  ."i22,  69  S.  E.  .504. 

60  Thomas  v.  Grise,  1  Penne\Yill  (Del.)  381,  41  Atl.  883;  Du  Puy 
V.  Tran.sportatlon  &  Terminal  Co.,  S2  Md.  408,  33  Atl.  889,  34  Atl. 
910 ;  Bottoms  v.  Neukirchner,  29  Okl.  104,  116  Pae.  434 ;  Jewell  Y. 
:\Iclntyre,  172  N.  T.  f;3s,  65  N.  E.  1118 ;  Harvey  v.  Nutter,  66  W.  Ta. 
208,  66  S.  E.  3C3.  Fraudulent  intent  is  not  a  physical  entity  which 
can  he  seen  and  felt,  but  a  condition  of  the  mind  beyond  the  reach 
of  the  seuses,  usually  kept  secreted,  not  very  likely  to  be  confessed, 
and  therefore  it  can  only  be  proved  by  unguarded  expressions,  con- 
duct, and  circumstances  generally.  Eoddey  v.  Erwln,  31  S.  O.  36, 
9  S,  E.  720. 

61  Hagelstein  v.  Blasehke  (Tex.  Civ.  App.)  149  S.  W.  718. 

62  Woodruff  V.  Garner,  39  Ind.  246. 

63  Frank  V.  Strauss  &  Cfi.  v.  Welsbach  Gas  Lamp  Co.,  42  Misc. 
Rep.  184,  85  N.  Y.  Supp.  367. 

6  4  Bradley  v.  Chase,  22  Me.  511. 


1545  HVIDENCB  §   681 

of  the  defendant  from  the  one  named  in  the  bill."  And 
complainant  cannot  prove  the  acts  and  sayings  of  other 
persons  as  inducements  to  the  contract,  unless  he  alleges 
a  conspiracy  and  enumerates  the  false  statements. °°  When 
the  ground  of  rescission  is  the  defective  quality  of  the 
article  purchased,  a  promise  by  the  vendor  to  take  it  back 
is  admissible  in  evidence.*^  And  where  the  suit  is  based  on 
misrepresentations  as  to  the  value  of  the  subject-matter,  or 
on  failure  or  inadequacy  of  consideration,  any  competent 
evidence  is  admissible  on  the  question  of  value. "^  So,  if  the 
defendant  is  to  be  charged  with  the  rental  value  of  premises 
while  in  his  possession,  witnesses  may  testify  to  the  value 
of  the  property  at  the  time  of  the  trial.°°  But  where  a  deed 
is  sought  to  be  set  aside  on  the  ground  of  fraud  only,  the 
question  whether  a  consideration  was  paid  is  immaterial.'"' 
And  where  a  deed  executed  by  an  agent  is  void  as  not  being 
within  his  authority,  it  is  proper  to  reject  evidence  that 
the  agreed  price  was  the  full  value  of  the  land.'^^  On  the 
question  of  undue  influence,  evidence  is  admissible  to  show 
not  only  the  relative  situation  of  the  parties,  the  means  of 
acquiring  such  influence,  and  the  opportunity  for  its  exer- 
cise, but  also  that  the  person  alleged  to  have  been  influenc- 
ed disliked  or  feared  the  other,  to  repel  a  contention  that 
the  grant  was  prompted  by  affection  or  gratitude.'^  In  a 
suit  by  the  guardian  of  an  insane  person  to  cancel  a  note 
executed  by  such  person,  the  decree  adjudging  the  person 
insane  and  appointing  the  guardian,  rendered  subsequent 
to  the  execution  of  the  note,  is  not  admissible  in  evidence 
when  offered  as  a  separate  and  independent  item.'^  Though 
an  attempted  mortgage  is  void  as  a  conveyance,  yet  it  may 
be  looked  to  for  the  purpose  of  ascertaining  the  other  terms 

6  0  Orient  Land  Co.  v.  Reeder  (Tex.  Civ.  App.)  173  S.  W.  939. 

66  Jackson  v.  Collins,  39  Mich.  557. 

67  Burroughs  v.  Nettles,  7  La.  113. 

6  8Gatling  v.  Newell,  12  Ind.  118;    Martin  v.  Delaney,  47  La.  Ann. 
719,  17  South.  264 ;   Fleming  t.  Irion,  132  La.  163,  61  South.  151. 

6  9  Temple  Nat.  Bank  v.  Warner  (Tex.  Civ.  App.)  44  S.  W.  1025. 

7  0  Irvin  v.  Johnson  (Tex.  Civ.  App.)  170  S.  W.  1059. 

71  Morton  v.  Morris,  27  Tex.  Civ.  App.  2U2,  66  S.  W.  94. 

7  2  Curtice  v.  Dixon,  74  N.  H.  386,  68  Atl.  587. 

7  3  Berkey  v.  Rensberger,  49  Ind.  App.  226,  96  N.  E.  32. 
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of  the  contract,  in  order  that  the  entire  controversy  involved 
in  the  proceedings  for  its  cancellation  may  be  settled.''* 

§  682.  Weight  and  SufSciency  of  Evidence. — The  can- 
cellation of  a  written  instrument  is  the  exercise  of  an  ex- 
traordinary power  by  a  court  of  equity,  and  to  justify  it  the 
grounds  of  cancellation  must  be  established  by  clear,  con- 
vincing, and  well-founded  evidence.''''  And  it  is  said  that, 
in  an  action  to  rescind  an  executed  contract  under  which 
rights  of  third  persons  have  arisen,  a  stronger  degree  of 
evidence  will  be  required  to  establish  its  invalidity  than 
would  suffice  if  it  were  an  executory  contract.'"  Applying 
these  rules,  it  is  held  that  the  cancellation  of  a  deed,  a  note, 
or  a  mortgage,  demanded  on  the  ground  of  a  want  or  failure 
of  consideration,  should  not  be  granted  except  on  clear  and 
convincing  evidence,  such  as  to  satisfy  a  chancellor.''  So, 
to  warrant  the  cancellation  of  an  instrument  on  the  ground 
of  the  mental  incapacity  of  the  party,  it  is  not  sufficient  to 
produce  evidence  which  merely  raises  a  suspicion  as  to  his 


li  Hayes  v.  Southern  Home  Building  &  Loan  Ass'n,  124  Ala.  663, 
26  South.  527,  82  Am.  St.  Rep.  216. 

7  5  Lenox  v.  Notrebe,  Hempst.  251,  Fed.  Cas.  No.  8,24(5c;  McCrack- 
en  T.  McBee,  96  Ark.  251,  131  S.  W.  450 ;  Martinez  v.  Martinez,  57 
Colo.  292,  141  Pac.  469 ;  Birchett  v.  Seale,  36  App.  D.  C.  5S0 ;  Noyes 
V.  Inland  &  Seaboard  Coasting  Co.,  4  MacArthur  &•  M.  (11  D.  C.)  1; 
Gillespie  v.  Fulton  Oil  &  Gas  Co.,  2.",n  111.  188,  86  N.  E.  219;  Culton 
V.  Asher,  149  Ky.  659,  149  S.  W.  946;  Lewis  v.  Baker,  128  La.  92, 
54  South.  4S2 ;  Stover  v.  I'oole,  67  Me.  217 ;  Fariuger  v.  Eamsay,  2 
Md.  365;  Milks  v.  Milks,  129  Mich.  1G4,  88  N.  W.  402;  Gage  v. 
Gage,  36  'Jldch.  229;  Ludlngton  v.  Ford,  33  Mich.  123;  Hunter  v. 
Hopkins,  12  Mich.  227;  Evans  v.  David,  98  Mo.  405,  11  S.  W.  975; 
Bryan  v.  Hitchcock,  43  Mo.  527 ;  Brownfield's  Ex'rs  v.  Brownfield, 
151  Pa.  .565,  25  Atl.  92;  Rowand  v.  Finney,  96  Pa.  192;  Stewart's 
Appeal,  78  Pa.  88 ;  Quinn  v.  Parke  &  Lacy  Machinery  Co.,  9  Wash. 
130,  37  Pac.  2SS ;  Novelty  Mill  Co.  v.  Heinzerling,  39  Wash.  244,  81 
Pac.  742;  Laing  v.  Price  (W.  Va.)  83  S.  E.  497;  Weidebusch  v. 
Hartenstein,  12  W.  Va.  760.  In  Pennsylvania,  it  is  ruled  that,  where 
an  Instrument  of  writing  is  sought  to  be  impeached  by  an  equitable 
defense,  the  uncorroborated  testimony  of  the  defendant  is  not  suffi- 
cient to  carry  the  case  to  the  jury.  Juniata  B.  &  D.  Ass'n  v.  Hetzel, 
103  Pa.  507. 

'6  I'arfltt  V.  Kings  County  Gas  &  Illuminating  Co.,  12  Misc.  Rep. 
27S.  33  N.  y.  Supp.  1111. 

"  Monticelli  v.  Meyer,  193  Pa.  545,  44  Atl.  562;  Nye  v.  Lincoln 
County  Bank  (Or.)  146  Pac.  983 ;  Brown  v.  Click,  59  W.  Va.  172,  53 
S.  E.  16. 
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incompetence.  The  presumption  of  sanity  must  be  over- 
come, and  there  must  be  at  least  a  fair  preponderance  of 
competent  evidence  to  establish  the  essential  fact.'^  Thus, 
where  a  man,  during  a  period  of  nervous  depression,  makes 
a  contract,  and  shortly  thereafter  commits  suicide,  this  fact 
alone  is  not  sufficient  to  support  a  finding  that  he  was  in- 
sane when  the  contract  was  made.'''  And  further,  the  evi- 
dence must  clearly  show  that  the  mental  disorder  proved 
was  such  as  to  incapacitate  the  person  from  understanding 
his  business  transactions.  Thus,  in  a  case  where  it  was 
shown  by  expert  testimony  that  the  person  in  question,  at 
the  time  of  making  the  contract,  was  in  the  first  stage  of 
general  paresis,  but  there  was  nothing  to  show  what  effect 
this  condition  has  upon  the  patient's  capacity  to  transact 
business  intelligently,  it  was  held  insufficient  to  justify  the 
setting  aside  of  the  contract.*"  So  also,  on  the  question  of 
duress  or  undue  influence,  the  execution  of  a  deed  or  con- 
tract under  control  so  exerted  may  be  shown  from  all  the 
circumstances  of  the  case,  though  there  is  no  direct  or  pos- 
itive evidence,  provided  the  circumstances  reasonably  lead 
to  such  a  conclusion,  but  there  must  be  something  more 
than  a  mere  suspicion  of  duress  or  undue  influence ;  it  must 
be  established  by  at  least  a  fair  preponderance  of  evidence.'^ 
So  again,  the  making  of  false  representations  to  induce  a 
contract  is  not  established  by  proof  which  merely  shows  a 
probability  that  both  the  parties  were  mistaken  as  to  the 
facts. *^  And  if  the  insolvency  of  the  grantee  in  a  deed  be- 
comes important  in  a  proceeding  to  set  it  aside,  it  must  be 
clearly  shown  by  competent  evidence.'^     So,  where  a  suit 

7  8  Russell  V.  Carpenter,  153  Micli.  170,  116  N.  W.  989;  Small  v. 
Reeves,  22  Ky.  Law  Rep.  1051,  59  S.  W.  752;  Heard  v.  Blanks,  125 
La.  Ill,  51  South.  85 ;  Denny  v.  Stokes,  31  Tex.  Civ.  App.  425,  72 
S.  W.  209. 

7  9  Colonial  Trust  Co.  v.  Hoffstot,  219  Pa.  497,  69  Atl.  52. 

8  0  Haines  v.  Scott,  35  App.  Div.  515,  54  N.  T.  Supp.  844. 

81  Russell  V.  Carpenter,  153  Mich.  170,  116  N.  W.  989;  Spencer  v. 
Merwin,  80  Conn.  330,  68  Atl.  370;  Doheny  v.  Lacy,  42  App.  Div. 
218,  59  N.  Y.  Supp.  724 ;  Borchers  v.  Barckers,  143  Mo.  App.  72,  122 
S.  W.  357;  Miller  v.  Davis'  Estate,  52  Colo.  485,  122  Pac.  793; 
Lewis  V.  Doyle,  182  Mich.  141,  148  N.  W.  407. 

8  2  Sperling  v.  Boll,  10  App.  Div.  290,  41  N.  Y.  Supp.  889. 

8  3  Wood  V.  Owen,  133  Ga.  751,  66  S.  E.  951. 
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for  the  rescission  of  a  contract  was  tried  on  the  theory 
that  the  plaintiff  had  before  suit  tendered  back  the  consid- 
eration received  by  him,  he  is  not  entitled  to  a  verdict  on 
evidence  showing  that  he  had  tendered  back  only  part  of 
the  property.**  But  in  an  action  by  the  grantor  against  the 
grantee  to  cancel  a  deed  for  fraud,  the  plaintiff  is  not  requir- 
ed to  show  title  other  than  the  one  conveyed,  whether  legal 
or  equitable. ''^ 

§  683.  Same;  Fraud  and  Mistake. — To  justify  a  court 
in  ordering  the  rescission  of  a  contract  or  the  cancellation 
of  a  written  instrument,  on  the  ground  of  fraud  or  false 
representations,  it  is  not  sufficient  that  the  evidence  in  sup- 
port of  that  allegation  should  raise  a  suspicion,  or  indicate 
a  probability,  that  a  fraud  has  been  perpetrated,  but  it  must 
be  decisi^■e  and  thoroughly  convincing.*'^  This  is  the  gen- 
eral purport  of  the  authorities,  although  the  courts,  in  de- 
scribing the  measure  of  proof  required,  have  used  varying 
terms.  Thus,  it  is  often  said  that  fraud  or  false  represen- 
tations must  be  "clearly"  proved,  or  established  by  "clear" 
evidence,  or  that  the  court  will  not  act  except  in  a  clear 
case.*^    In  other  decisions  it  has  been  said  that  the  proof  of 


84  Tompkins  v.  Jolmson  (Tex.  Civ.  App.)  86  S.  W.  953. 
8BDe  I'crcz  V.  EVeiett,  73  Te.v.  431.  11  S.  W.  3SS. 

86  Atlantic  Delaine  Co.  v.  James,  Oi  U.  S.  207,  24  L.  Ed.  112; 
Richardson  v.  Walton  (C.  C.)  40  Fed.  SSS  ;  :M(irMn  v.  New  Orleans, 
JI.  &  T.  R.  Co.,  2  Woods,  244,  Fed.  Cas.  No.  9,S04 ;  Stewart  v.  Monad 
En^neering  Co.,  3  Eo.vce  (Del.)  lO-'i,  S4  Atl.  200;  Woods  v.  Roberts, 
1,S5  111.  480,  .57  N.  E.  426 ;  Condit  T.  Dady,  56  111.  App.  545 ;  Coughlin 
V.  Richmond,  77  Iowa,  ISS,  41  N.  W.  613;  Parlin  v.  Small,  6S  Jle. 
280 ;  Goodwin  x.  White,  59  Md.  503 ;  Eeall  y.  Greenwade,  9  Md.  185 ; 
United  Shoe  Machincr.v  Co.  v.  Kimball,  103  Mass.  3.j1,  79  N.  E.  790; 
Rozell  V.  Redding,  59  Mich.  .331.  26  N.  W.  408;  JlcCall  v.  Bushnell, 
41  Jlinu.  37,  42  N.  W.  545;  Hall  v.  Thompson,  1  Smedes  &  M. 
(Miss.)  4j:;;  .Jackson  v.  Wood.  88  Mn.  76;  Bryan  v.  Hitchcock,  43 
Mo.  527;  MuldCk  v.  Mnlock,  32  N.  ,J.  Eq.  348;  Sclunaltz  v.  Weed, 
57  App.  Div.  245,  68  N.  Y.  Supp.  212 :  Taylor  v.  Fleet,  4  Barb.  (N.  Y.) 
05;  Christmas  v.  Spink,  15  Ohio,  600;  Hoy  v.  Robinson,  23  Or. 
47,  31  I'ac.  1J2;  Kern  v.  Middleton  (Pa.)  16  Atl.  640;  Barnard  v. 
Roane  Iron  Co.,  85  Tenn.  139,  2  S.  W.  21 ;  Walton  v.  Blackman  (Tenn. 
Ch.  App.)  36  S.  W.  10"i;  Monison  v.  .'^uow,  20  Utah,  247,  72  Fac.  924; 
Lavassar  v.  Washhurne,  50  Wis.  200,  6  N.  W.  516. 

87  Atlantic  Delaine  Co.  v.  James,  94  U.  S.  207,  24  L.  Ed.  112;  Van 
Gundy  v.  Steele,  261  111.  206,  103  N.  E.  754;  Salyer  v.  Salver,  141 
Ky.   648,   133   S.   W.   556;    Fairchild  v.   McEnery,  31  La.  Ann.   695; 
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fraud  must  be  clear  and  convincing/'  or  clear  and  satisfac- 
tory,*" or  clear,  decided,  and  satisfactory,""  or  clear  and  con- 
clusive,'^ or  clear  and  irrefragable,"^  or  clear,  precise,  and 
indubitable,"^  or  that  the  clearest  and  most  satisfactory  evi- 
dence is  necessary  and  that  the  fraud  must  be  established 
beyond  reasonable  controversy,"*  or  that  it  must  be  proved 
by  most  satisfactory  evidence,""  or  by  testimony  above 
suspicion,"*  or  by  such  evidence  as  will  leave  an  abiding 
conviction."^  In  a  well-considered  decision  on  this  point, 
we  find  the  following  language :  "The  proof  must  be  satis- 
factory. It  should  be  so  strong  and  cogent  as  to  satisfy 
the  mind  and  conscience  of  a  common  man,  and  so  to  con- 
vince him  that  he  would  venture  to  act  upon  that  convic- 
tion in  matters  of  the  highest  concern  and  importance  to  his 
own  interest.  It  need  not  possess  such  a  degree  of  force 
as  to  be  irresistible,  but  there  must  be  evidence  of  tangible 
facts  from  which  a  legitimate  inference  of  fraud  may  be 
drawn.  As  an  allegation  of  fraud  is  against  the  presump- 
tion of  honesty,  it  requires  stronger  proof  than  if  no  such 
presumption  existed."  "* 

Schinzer  v.  Wyman,  27  N.  D.  489,  146  N.  W.  898 ;  Wilson  v.  Maxon, 
56  W.  Va.  194,  49  S.  E.  123 ;  First  Nat.  Bank  v.  Bowman,  36  W.  Va. 
649,  14  S.  E.  989. 

ssMastlu  V.  Noble,  157  Fed.  506,  85  C.  C.  A.  98;  Fletcher  v. 
Moriartv,  62  Fla.  482,  486,  56  South.  437 ;  Western  JIfg.  Co.  v.  Cot- 
ton, 31  Ky.  Law  Kep.  1130,  104  S.  W.  758,  12  L.  K,  A.  (N.  S.)  427; 
Northern  Coal  &  Coke  Co.  v.  Bates,  146  Ky.  624,  143  S.  W.  13; 
Breemersch  v.  Linn,  101  Mich.  64,  59  N.  W.  406;  Wilson  v.  Harris, 
21  Mont.  374,  54  Pac.  46;  Miller  v.  Piatt,  33  Pa.  Super.  Ct.  547; 
Johnson  v.  Conner,  48  Wash.  481,  93  Pac.  914. 

8  8  First  Nat.  Bank  v.  Buetow,  123  Wis.  2S5,  101  N.  W.  927; 
Murphy  v.  Dunning,  30  Wis.  290;  Chlrurg  v.  Ames,  138  Iowa,  697, 
116  N.  W.  865. 

9  0  Kansas  Mill  Owners'  &  Manufacturers'  Mut.  Fire  Ins.  Co.  v. 
Rammelsberg,  58  Kan.  531,  50  Pac.  446. 

01  Plttenger  v.  Pittenger,  208  111.  582,  70  N.  B.  699. 

92  Vanderbllt  v.  Bishop  (C.  C.)  188  Fed.  971. 

93  Hicks  V.  Harljison- Walker  Co.,  212  Pa.  437,  61  Atl.  958;  Stine 
V.  Sherk,  1  Watts  &  S.  (Pa.)  105. 

9*  Mayberry  v.  Niehol  (Tenu.  Ch.  App.)  39  S.  W.  881. 
9  5  Adams  v.  Gillig,  199  N.  Y.  314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.) 
127,  20  Ann.  Cas.  910. 

9  6  Mundy  v.  Foster,  31  Mich.  313. 

97  Eureka  Dairy  Co.  v.  McSween,  37  App.  D.  C.  1. 

9  8  Gruber  v.  Baker,  20  Nev.  453,  23  Pac.  858,  9  L.  R.  A.  302. 
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On  the  other  hand,  it  would  be  going  too  far  to  say  that, 
in  a  civil  action  for  rescission,  fraud  must  be  proved  beyond 
a  reasonable  doubt,'*  although  some  courts  have  held  that 
the  proof  must  be  sufficient  to  sustain  a  verdict  convicting 
the  person  of  obtaining  property  by  false  pretenses/"" 
There  are  also  decisions  to  the  effect  that  a  case  of  fraud  or 
false  representations  cannot  be  made  out  by  a  mere  pre- 
preponderance  of  the  evidence, ^"^  though  this  has  been 
controverted,^"^  and  at  any  rate,  it  would  appear  that 
there  must  be  what  has  been  described  as  a  "clear"  or 
"fair"  preponderance  of  evidence. ^"^  But  the  general  rule 
as  to  the  measure  of  proof  in  cases  of  this  kind  does 
not  necessarily  mean  that,  when  there  is  a  conflict  in  the 
testimony  on  the  subject  of  fraud  or  misrepresentation,  the 
proof  cannot  be  said  to  be  clear  and  convincing,  but  it  is 
meant  that  the  testimony  on  behalf  of  the  party  seeking 
relief  must  be  unequivocal.^"*  And  at  least  one  decision 
maintains  the  doctrine  that,  in  an  action  to  rescind  a  con- 
tract on  the  ground  of  false  representations,  no  greater 
amount  of  evidence  is  required  to  establish  the  facts  than 
is  required  to  establish  similar  facts  in  any  other  kind  of 
action. 1"^ 

It  is  not  essential  that  the  exact  manner  of  perpetrating 
the  fraud  alleged  should  be  shown  by  the  proof,  if  the  fraud 
itself  is  established,^""  nor  is  it  required  of  the  plaintiff  that 
he  should  succeed  in  proving  each  and  all  of  the  allegations 

99  Sparks  v.  Dawson,  47  Tex.  138;  Slierrin  v.  Flinn,  15-5  Ind.  422, 
58  N.  E.  .5-19. 

100  Fail-child  v.  Dement  (C.  C.)  164  Fed.  200.  But  compare  Wann 
V.  Scullin,  210  Mo.  429,  109  S.  W.  CSS. 

101  Miirsh  V.  Cortis,  150  Fed.  121,  80  C.  C.  A.  75;  Crool<er  v. 
WMte,  1<)2  Ala.  476,  50  South.  227 ;  Conner  v.  Groh,  90  JId.  G74,  45 
Atl.  1024. 

102  Means  T.  Rees  (C.  O.)  26  Fed.  210;  Tanton  v.  Martin,  80  Kan. 
22,  101  Pac.  461. 

103  Koch  V.  Sti-euter,  2.'!2  111.  594,  S:!  N.  E.  1072;  Dirkson  v.  Knox, 
71  Iowa,  728,  30  N.  W.  49;  Severson  v.  Kock,  159  Iowa,  343,  140 
N.  W.  220. 

104  Colorado  Inv.  Loan  Co.  v.  Beuchat,  48  Colo.  494,  111  Pac.  61. 

105  Martin  v.  Hill,  41  Jlinn.  337,  43  N.  W.  337. 

100  Gi-een  t.  Security  Mut.  Life  Ins.  Co.,  159  Mo.  App.  277,  140  S. 
W.  325. 
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of  fraud,  if  enough  is  shown  to  sustain  his  bill.^"^  And 
where  false  representations  are  alleged,  it  is  not  necessary 
for  the  complainant  to  prove  the  exact  words  of  the  repre- 
sentations, if  he  shows  their  import.^"*  He  need  only  prove 
the  making  of  material  representations  actually  false/"" 
But  of  course  there  must  be  proof  that  the  person  benefiting 
by  the  impeached  transaction,  or  against  whom  relief  is 
sought,  participated  in  the  fraud  or  had  notice  of  it.^^"  The 
general  rule  is  the  same  in  cases  where  rescission  is  sought 
on  the  ground  of  mistake.  The  proof  to  establish  the  mis- 
take must  be  clear,  satisfactory,  and  convincing. "-^^ 

§  684.  Same ;  Effect  of  Lapse  of  Time. — The  courts  are 
always  disinclined  to  vacate  conveyances,  disturb  existing 
titles,  or  rescind  settled  transactions,  where  the  same  have 
stood  unchallenged  for  a  long  period  of  time.  Hence,  when 
this  fact  appears  in  a  suit  for  rescission  or  cancellation,  it 
increases  the  measure  of  proof  required  to  establish  the 
fraud,  misrepresentation,  duress,  mental  incompetence,  or 
other  ground  alleged,  and  relief  will  not  be  granted  except 
upon  the  production  of  very  strong  and  convincing  evi- 
dence.^^^  Thus,  a  contract  will  not  be  set  aside,  after  the 
lapse  of  seventeen  years,  when  both  parties  and  witnesses  are 
dead,  on  the  ground  that  one  of  the  parties  to  the  transac- 
tion was  mentally  incompetent  and  was  overreached  by  the 
other,   except  on  the  clearest  and  most   convincing  testi- 


107  Cobban  v.  Conklin,  208  Fed.  231,  125  C.  O.  A.  431. 

108  Taylor  v.  Fleet,  1  Barb.  (N.  Y.)  471. 

100  Bloomquist  v.  Farson,  88  Misc.  Rep.  615,  151  N.  Y.  Supp.  356. 

110  Pratt  Land  &  Imp.  Co.  v.  McClain,  135  Ala.  452,  33  Soutli.  185, 
93  Am.  St.  Eep.  35. 

iiiAshmore  v.  Hannen,  157  Ky.  437,  163  S.  W.  222;  F.  Haag  & 
Bro.  V.  Damon  Mfg.  Co.,  153  Ky.  ^40,  156  S.  W.  884;  Kennedy  v. 
Fulton  Mercantile  Co.,  33  Ky.  Law  Rep.  60,  108  S.  W.  948. 

112  Jenkins  t.  Pye,  12  Pet.  241,  9  L.  Ed.  1070;  Lenox  v.  Notrebe, 
Hempst.  251,  Fed.  Cas.  No.  8,246c;  Carter  v.  Muns,  55  Ark.  73,  17 
S.  W.  445 ;  Finucan  v.  Kendig,  109  111.  198 ;  Robinson  v.  Gould,  26 
Iowa,  89;  Yocum  v.  Foreman,  14  Bush  (Ky.)  494;  Newman  v.  New- 
man (Ky.)  124  S.  W.  828 ;  Succession  of  Lewis  v.  Lewis,  129  La.  638, 
56  South.  621 ;  Bouldin  v.  Reynolds,  58  Md.  491 ;  Davis  v.  Fox,  59 
Mo.  125 ;  Richard's  Appeal,  100  Pa.  51 ;  Waterman  v.  Brown,  31 
Pa.  161. 
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mony.^^^  So,  where  the  witnesses  to  a  deed  under  which 
parties  have  held  undisputed  possession  for  fifteen  years 
are  dead,  a  claim  that  the  signature  of  one  of  the  grantors 
was  forged  must  be  established  by  the  most  undoubted 
proof/" 

113  Richardson  v.  Medbury,  107  Mich.  176,  65  N.  W.  4. 

114  Blomquest  v.  Gardner,  95  Miss.  307,  48  South.  724. 
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CHAPTER  XL 

JUDGMENT  OR  DECREE 

§  6S5.  General  Principles  of  Granting  Relief. 

686.  Decree  Ordering  Cancellation. 

687.  Decree  Ordering  Reconveyance. 

688.  Recovery  of  Money  Paid  and  Interest. 

689.  Adjusting  All  Rights  and  Doing  Complete  Equity. 

690.  Relief  Granted  Where  Rescission  Legally  Impossible. 

691.  Relief  to  Plaintiff  on  Refusing  Rescission. 

692.  Conditional  or  Alternative  Relief. 

693.  Granting  Necessary  Additional  Relief. 

694.  Decreeing  a  Lien  on  Land. 

695.  Judgment  for  Damages  in  Addition  to  Rescission. 

696.  Relief  to  Defendant. 

697.  Same;   Restoration  of  Money  or  Property. 

698.  Decree  on  Dismissal  of  Bill. 

699.  Costs. 

§  685.  General  Principles  of  Granting  Relief. — In  cases 
of  rescission  or  cancellation  for  fraud,  mistake,  undue  in- 
fluence, or  other  such  cause,  a  court  of  equity  proceeds  upon 
the  principle  that,  as  the  transaction  in  question  ought  not 
to  have  taken  place,  its  judgment  or  decree  should  place 
the  parties  as  nearly  as  possible  in  the  situation  they  would 
have  occupied  if  the  transaction  had  not  occurred,  which 
includes  also  the  adjustment  of  their  respective  rights  and 
claims  growing  out  of  their  dealings  with  the  subject-mat- 
ter while  the  contract  or  conveyance  continued  in  force. ^ 
Thus,  it  is  error  to  give  judgment  restoring  to  one  of  the 
parties  what  he  parted  with  under  the  contract,  while  al- 
lowing him   to   retain  what   he   received.^     And  whether, 

1  Edmunds  v.  Myers,  16  111.  207 ;  Bell  v.  Pelt,  102  111.  App.  218 ; 
Barbour  v.  Morris,  6  B.  Mon.  (Ky.)  120;  Keltner  v.  Keltner,  6  B. 
Mon.  (Ky.)  40;  Griffith  v.  Frederick  County  Bank,  6  Gill  &  J.  (Md.) 
424;  White  V.  Trotter,  14  Smedes  &  M.  (Miss.)  40,  53  Am.  Dec.  112; 
Callanan  v.  Keesville,  A.  C.  &  L.  C.  R.  Co.,  131  App.  Div.  306,  115  N. 
Y.  Supp.  779 ;  Hodges  v.  Wilson,  165  N.  C.  323,  81  S.  E.  340;  Grew- 
ing  V.  Minneapolis  Threshing  Mach.  Co.,  12  S.  D.  127,  80  N.  W.  176; 
Worthington  v.  Collins,  39  W.  Va.  406,  19  S.  E.  527;  Brunef  y.  Miller, 
59  W.  Va.  36,  52  S.  E.  995. 

2  Robert  v.  Finberg,  85  Conn.  557,  84  Atl.  366. 
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when  fraud  is  proved,  the  court  will  order  rescission  of  a 
sale  of  land,  or  will  order  compensation  to  be  made,  de- 
pends on  whether  the  parties  can  be  put  in  statu  quo  by 
the  latter  method.'  So  also,  in  relieving  a  party  from  an 
illegal  contract,  a  court  of  equity  will  impose  such  terms 
and  conditions  upon  him  as  will  effect  complete  justice  be- 
tween the  parties.*  But  it  is  not  within  the  province  of  a 
court  of  equity  under  the  mask  of  a  legal  fiction  of  recis- 
sion  to  punish  a  fraud.'  And  in  an  action  to  set  aside 
a  conveyance  on  the  ground  of  fraud  and  misrepresenta- 
tions, a  judgment  should  not  be  rendered  against  one  not 
a  party  to  the  conveyance,  and  who  received  none  of  the 
property,  though  he  participated  in  the  fraud  through 
which  it  was  procured.' 

§  686.  Decree  Ordering  Cancellation. — It  is  within  the 
jurisdiction  of  a  court  of  equity,  on  good  cause  shown,  to 
order  the  cancellation  (or  surrender  for  cancellation)  of 
a  written  instrument,  such  as  a  deed,  mortgage,  promissory 
note,  or  contract,  and  a  decree  so  ordering  will  be  granted 
where  this  is  the  clear  right  of  the  complaining  party  or 
the  most  effectual  method  of  doing  equity.''  And  a  judg- 
ment of  a  court  of  record  canceling  a  deed  from  the  plain- 
tiff to  the  defendant  will  have  all  the  effect  of  a  deed  of 
quitclaim  from  the  defendant  to  the  plaintiff.*  Where  the 
deed  to  be  canceled  has  been  duly  placed  upon  the  records, 
the  decree  may  provide  that  an  entry  shall  be  made  upon 
the  records  that  the  deed  is  canceled  by  order  of  the  court,* 
or  a  commissioner  may  be  appointed  to  make  the  entry  of 
cancellation  on  the  record,  or  the  county  clerk  or  recorder 


s  Ruffner  v.  Ridley,  81  Ky.  165. 

i  Martin  v.  Broadus,  Preem.  Ch.  (Miss.)  35. 

6  Maxwell  v.  McWlUiams,  145  111.  App.  155. 

6  Bainter  v.  Fults,  15  Kan.  323. 

t  Kiennedy  v.  Kennedy,  2  Ala.  571 ;  Knight  t.  Evers,  96  Ark.  647, 
131  S.  W.  678 ;  Derickson  v.  Chicago  South  Branch  Dock  Co.,  18  111. 
App.  531;  Crump  v.  Ingersoll,  47  Minn.  179,  49  N.  W.  739;  Taylor  v. 
Strong,  10  Smedes  &  BI.  (Miss.)  63;  Belieu  v.  Card,  9.j  Neb.  462,  145 
N.  W.  976;  Garr,  Scott  &  Co.  v.  Young  (Tenn.  Ch.  App.)  62  S.  W. 
631. 

8  Hoyt  V.  Jones,  31  Wis.  389. 

=  Fenton  v.  Way,  44  Iowa,  438;   Jones  v.  Porter,  59  Miss.  628. 
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of  deeds  may  be  designated  for  that  purpose.^"  But  it  ap- 
pears that  a  formal  order  for  cancellation  need  not  be  in- 
cluded in  the  decree  if  the  circumstances  are  such  that  a 
judgment  declaring  the  party  entitled  to  relief  to  be  the 
owner  of  the  land  in  question  will  sufficiently  protect  his 
rights  and  settle  his  title. ^^  If  a  deed  conveying  different 
tracts  of  land  was  based  upon  the  same  consideration,  and 
was  an  entire  transaction,  and  the  conveyance  is  voidable 
as  to  certain  of  the  lands,  the  entire  deed  is  voidable  and 
should  be  canceled.^^  But  in  the  case  of  several  grantors 
joining  in  the  same  deed,  which  is  voidable  as  to  some  but 
valid  as  against  the  others,  it  would  be  erroneous  to  cancel 
the  instrument  entirely,  but  it  should  be  left  operative  as 
to  those  whose  interests  it  validly  conveys. ^^  So,  in  a 
case  where  all  the  heirs  of  a  decedent  made  quitclaim  deeds 
covering  their  respective  interests  in  the  real  estate,  to  a 
purchaser  from  the  administrator,  and  one  of  them  claimed 
a  right  to  set  aside  or  cancel  the  deed  made  by  him,  on  the 
ground  that  it  was  unlawfully  delivered,  it  was  held  that 
this  would  not  authorize  him  to  proceed  to  cancel  the  en- 
tire transaction  and  compel  the  return  of  the  whole  prop- 
erty to  the  administrator  for  administration,  but  he  could 
only  proceed  for  the  protection  of  his  own  interest  and  to 
the  extent  necessary  for  that  purpose.^* 

§  687.  Decree  Ordering  Reconveyance. — Where  the 
complainant  in  a  suit  for  rescission,  who  shows  himself  en- 
titled to  the  relief  asked,  has  conveyed  real  estate  by  deed 
to  the  defendant  in  pursuance  of  the  contract,  which  eq- 
uity requires  to  be  restored  to  him,  it  is  proper  for  the 
decree  to  order  the  defendant  to  make  and  execute  a  recon- 
veyance to  the  complainant,^^  or,  in  some  jurisdictions,  to 

10  Kersten  v.  Coleman,  50  Mont.  82,  144  Pac.  1092. 

11  Sullivan  v.  Lumsden,  118  Cal.  664,  50  Pac.  777;  Jones  v.  Jones, 
140  Cal.  587,  74  Pac.  143. 

12  Reader  v.  Meredith,  78  Ark.  Ill,  93  S.  W.  558,  115  Am.  St.  Rep. 
22. 

13  Ware  v.  Nesbit,  94  N.  C.  664;  Ferebee  v.  Hinton,  102  N.  C.  99,  8 
S.  E.  922;   Clark  v.  Hoover,  51  Tex.  Civ.  App.  181,  110  S.  W.  792. 

14  Anderson  v.  Goodvein,  125  Ga.  663,  54  S.  E.  679. 

16  Wright  V.  Wright,  51  N.  J.  Eq.  475,  26  Atl.  166;  Pirebaugh  v.. 
Bentley,  65  Or.  170,  130  Pac.  1129;    Hardin  v.  Abbey,  57  Tex.  582;. 
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appoint  a  master  or  commissioner  to  make  the  reconvey- 
ance.^" A  deed  so  ordered  to  be  executed  is  usually  merely 
a  quitclaim,^'  or  at  most  it  may  contain  covenants  against 
the  acts  of  the  defendant  (the  grantor)  and  a  warranty 
against  those  claiming  under  him.^'  A  decree  for  the  re- 
scission of  a  deed  and  for  a  reconveyance  may  stand  in 
lieu  of  the  reconveyance  until  it  is  made/"  and  in  a  case 
where  an  heir  brought  suit  to  set  aside  an  assignment  of  his 
interest  in  the  estate,  the  court  made  a  decree  directing  the 
defendant  to  file  a  reassignment  of  the  interest  in  question 
within  forty  days  after  entry  of  the  decree,  and  providing 
that  in  case  he  neglected  to  do  so,  the  decree  should  stand 
in  place  of  the  reassignment.^"  But  where  the  defendant 
has  sold  and  conveyed  away  the  property  which  is  the  sub- 
ject of  the  suit,  a  decree  ordering  him  to  reconvey  the  prop- 
erty cannot  be  made.^^  And  where  a  bill  by  a  prior  pur- 
chaser of  an  estate,  to  avoid  a  subsequent  conveyance  by 
his  vendor,  is  sustained,  the  proper  decree  is  one  declaring 
the  title  of  the  subsequent  purchaser  to  be  void,  and  not 
one  requiring  him  to  convey  it  to  the  complainant.^^  And 
in  a  case  where  the  vendee  fraudulently  obtained  a  convey- 
ance of  the  land  by  representing  to  the  vendor  that  there 
was  no  coal  underlying  it,  which  was  contrary  to  the  fact, 
and  it  appeared  that  he  had  conveyed  away  the  coal  to  an 
innocent  purchaser,  it  was  held  that  equity  would  not  re- 
quire a  reconveyance  of  the  surface  rights,  where  the  price 
paid  by  the  original  purchaser  was  the  full  value  of  the 
surface.^'' 

§  688.  Recovery  of  Money  Paid  and  Interest. — Upon  a 
suit  for  rescission  or  cancellation,  if  either  of  the  parties 
has  paid  to  the  other  a  valuable  consideration  under  and 

Cabaness  v.  Holland,  19  Tex.  Civ.  App.  383,  47  S.  W.  379;  Tolley  v. 
Poteet,  62  W.  Va.  231,  57  S.  E.  811. 

10  Walker  v.  AVilllams,  30  IMi.';s.  165. 

11  Biewer  v.  Mueller,  254  111.  315,  98  N.  E.  .548. 
18  Dey  V.  Dunham,  2  Johns.  Ch.  (N.  Y.)  182. 

10  Thorn  V.  Thorn,  51  Mich.  167,  16  N.  W.  324. 
2  0  Crane  v.  Beedle,  95  Mich.  524,  55  N.  Vf.  433. 
21  Copland  v.  Carey,  130  La.  189,  57  South.  796. 
2  2  Coari  v.  Olsen,  01  111.  273. 
23  Garrett  v.  Slavens,  129  Iowa,  107,  105  N.  W.  369. 
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in  pursuance  of  the  contract,  he  is  entitled  to  have  it  repaid 
to  him,  and  the  decree  should  so  provide.^*  And  the  same 
rule  applies  where  rescission  is  effected  by  the  parties,  or 
by  one  of  them,  without  the  aid  of  the  court.  Thus,  in 
assumpsit  upon  a  joint  contract,  against  the  several  parties 
to  it,  the  contract  having  been  rescinded  by  the  plaintiff, 
to  recover  the  money  paid  under  the  contract,  a  recovery 
may  be  had  against  one  of  the  parties  for  money  received 
by  another  on  the  joint  account.^'  And  if  the  contract  con- 
cerned a  transfer  of  personal  property,  and  the  property  has 
since  been  sold  or  otherwise  disposed  of  by  the  party  re- 
ceiving it,  and  against  whom  rescission  is  granted,  the  other 
party  is  entitled  to  recover  in  money  the  fair  value  of  the 
property. ^^  Moreover,  one  who  is  thus  entitled  to  a  decree 
for  rescission  and  for  the  restoration  to  him  of  money  paid 
under  the  contract  is  also  entitled,  under  ordinary  circum- 
stances, to  ask  that  the  decree  shall  likewise  require  that 
the  sum  payable  to  him  shall  include  interest  at  the  legal 
rate  on  his  money  for  the  time  it  was  in  the  hands  of  the 
other  party.^^     He  will  also  be  entitled  to  recover,  within 

2*  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  86  Fed.  585,  30  C. 
C.  A.  293;  Daniel  v.  Mitchell,  1  Story,  172,  Fed.  Cas.  No.  3,562; 
Sbaw  V.  Water  Supply  &  Storage  Co.,  23  Colo.  App.  110,  128  Pac. 
480;  Karrick  v.  Landon,  41  App.  D.  C.  416 ;  Gilleu  v.  Gillen,  238  111. 
218,  87  N.  B.  388;  Eighmy  v.  Brock,  126  Iowa,  535,  102  N.  W.  444; 
Schribar  v.  Maxwell,  93  Kan.  211,  144  Pac.  191 ;  Brandon  v.  Slade, 
122  La.  395,  47  South.  694 ;  Franklin  v.  Greene,  2  Allen  (Mass.)  519 ; 
Barber  v.  Barber,  106  Miss.  128,  63  South.  843;  Spangler  v.  Kite,  47 
Mo.  App.  230;  White  v.  Salisbury,  33  Mo.  150;  McLain  v.  Parker, 
229  Mo.  68,  129  S.  W.  500;  Suburban  Honies  Co.  v.  North,  50  Mont. 
108,  145  Pac.  2;  Higgins  v.  Crouse,  63  Hun,  134,  17  N.  Y.  Supp.  696; 
Cohen  v.  Ellis,  16  Abb.  N.  O.  (N.  Y.)  320;  Foster  v.  Weaver,  118  Pa. 
42,  12  Atl.  318,  4  Am.  St.  Rep.  573 ;  Matthews  v.  Crowder,  111  Tenn. 
737,  69  S.  W.  779 ;  Hagelstein  v.  Blaschke  (Tex.  Civ.  App.)  149  S.  W. 
718;  Bruner  v.  Miller,  59  W.  Va.  86,  52  S.  E.  995;  Bell  v.  Anderson, 
74  Wis.  638,  43  N.  W.  666. 

25  Bacon  v.  Green,  36  Fla.  325,  18  South.  870. 

26  Putnam  v.  Bolster,  216  Mas.s.  367,  103  N.  E.  942;  Atlanta  &  W. 
P.  R.  Co.  V.  Plodnett,  86  Ga.  669;  Taylor  v.  Taylor,  69  Or.  541,  139 
Pac   852. 

2  7  Blakely  v.  Fidelity  Mut.  Life  Ins.  Co.  (C.  C.)  148  Fed.  619;  Bar- 
bour V.  Flick,  126  Cal.  628,  59  Pac.  122;  Felt  v.  Bell,  205  111.  213, 
68  N.  E.  794;  Peck  v.  Bartelme,  220  111.  199,  77  N.  E.  216;  Chandler 
V.  Ward,  188  111.  822,  58  N.  E.  919;  Moreau  v.  Chauvin,  8  Rob.  (La.) 
157;    Dowlin  v.  New  Orleans  &  N.  Co.,  5  Rob.  (La.)  5;   Donavan  v. 
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reasonable  limits,  sums  of  money  which  he  has  expended 
in  endeavoring  to  adapt  the  subject  of  the  contract  to  his 
use,  or  in  ascertaining  its  quality  and  condition,^'  or  in 
the  care,  preservation,  or  cultivation  of  the  property  con- 
veyed.^°  So,  on  succeeding  in  a  suit  to  rescind  a  sale  of 
coal  lands  for  fraud,  the  plaintiff,  on  reconveying,  is  entitled 
to  have  restored  to  him  the  purchase  money  paid,  with  in- 
terest, the  expenses  incurred  in  having  the  title  searched 
and  deeds  made  and  recorded,  and  the  taxes  paid  by  him; 
but  he  is  not  entitled  to  expenditures  for  having  the  prop- 
erty examined  and  tested  by  experts,  nor  for  the  making  of 
surveys  looking  to  the  construction  of  a  coke  plant  and 
the  building  of  a  branch  railroad,  nor  for  the  organization 
of  a  corporation  under  which  to  operate,  nor  the  issuing  of 
bonds  to  finance  the  transaction,  as  none  of  these  was  of  di- 
rect benefit  to  the  property.^" 

When  a  conveyance  of  real  property  or  a  contract  for  its 
sale  is  set  aside,  the  vendee,  having  been  in  possession,  is  or- 
dinarily to  be  charged  with  the  rents  and  profits  of  the 
property  or  with  its  fair  rental  value  as  compensation  for 
his  use  and  occupation  of  it,'^  and  must  also  make  good 
any  waste  committed  by  him,^^  but  against  these  charges 
he  may  ordinarily  set  off  the  cost  of  any  permanent  and 
valuable  improvements  made  by  him  in  good  faith,  to  the 
extent  to  which  they  have  benefited  the  land,^'  and  the 
amount  which  he  has  expended  in  removing  liens  or  in- 

Mooney,  5  La.  57;    Modem  Woodmen  of  America  v.  Angle,  127  Mo. 
App.  94,  104  S.  W.  207;   Wolfinger  v.  Thomas,  22  S.  D.  57,  115  N.  W. 
100,  1.33  Am.  St.  Rep.  900.    And  see,  supra,  §  632. 
28  McRae  v.  Lonsby,  130  Fed.  17,  64  C.  C.  A.  385. 

2  0  Vanderbilt  v.  Bishop  (C.  C.)  188  Fed.  971. 

3  0  Jlather  v.  Barnes  (C.  C.)  146  Fed.  1000. 

siBozarth  v.  Banister,  143  Ky.  476,  136  S.  W.  902;  Evans  v. 
Sharbrough,  106  Miss.  687,  64  South.  466;  Collins  v.  Seyfang,  49 
Wash.  554,  95  Pac.  1088.  Compare  Tennell  v.  Roberts,  2  J.  J.  Marsh. 
(Ky.)  577.    See,  supra,  §  634. 

8  2  Kamman  v.  D'Heiir  &  Swain  Lumber  Co.,  43  Ind.  App.  672,  88 
N.  B.  348.    And  see,  supra,  §  633. 

3  8  Oard  V.  Card,  59  111.  46;  Sayer  v.  Devore,  99  Mo.  437,  13  S.  W. 
201;  Jones  v.  Sandlin,  160  N.  C.  150,  75  S.  E.  1075;  Daniel  v.  Dixon, 
1&3  N.  C.  137,  79  S.  E.  425 ;  Williams  v.  Kerr,  152  Pa.  560,  25  Atl. 
618;  Goodloe  v.  Woods,  115  Va.  540,  80  S.  E.  108;  Walker  v.  Beauch- 
ler,  27  Grat.  (Va.)  511.    And  see,  supra,  §  636. 
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cumbrances  from  the  land  and  in  paying  taxes  upon  it,^* 
but  not  his  counsel  fees  in  the  suit  for  rescission. ^° 

This  principle  of  restoration  applies  not  only  to  money 
paid  as  a  consideration,  but  also  to  any  physical  property 
or  evidence  of  debt  transferred  under  the  contract.  Thus, 
where  the  purchaser  of  land  gave  the  bond  of  a  third  per- 
son for  the  price,  who  subsequently  proved  to  have  been 
insolvent  when  the  bond  was  given,  the  court,  upon  declar- 
ing the  contract  void  under  the  statute  of  frauds,  ordered 
the  redelivery  of  the  bond  by  the  vendor.'"  It  is  also  a 
rule  that  property  received  under  a  contract  is  to  be  re- 
stored, upon  rescission,  in  substantially  as  good  condition 
as  when  received,  but  if  this  cannot  be  done,  compensation 
in  damages  may  be  awarded. '^ 

§  689.  Adjusting  All  Rights  and  Doing  Complete  Eq- 
uity.— When  a  court  of  equity  has  obtained  jurisdiction  of 
a  bill  for  rescission  or  cancellation,  and  a  decree  in  accord- 
ance with  the  prayer  of  the  bill  is  warranted,  it  will  retain 
jurisdiction  for  the  purpose  of  adjusting  all  the  rights  and 
claims  of  the  parties,  growing  out  of  the  transaction  com- 
plained of,  so  as  to  do  complete  equity  between  them  and 
leave  nothing  for  future  litigation  which  it  can  dispose  of 
in  the  exercise  of  its  equitable  powers  upon  the  parties  be- 
fore it.''  And  this  it  will  do  even  though,  in  respect  to 
some  of  the  matters  considered,  there  may  be  an  adequate 
remedy  at  law,  or  though,  in  so  doing,  it  may  to  some  ex- 
tent administer  legal  remedies.'"    In  pursuance  of  this  prin- 

8  4  Stone  V.  Wood,  85  111.  603.    And  see,  supra,  §  637. 

3  B  Garner  v.  Leverett,  32  Ala.  410;  Hale  v.  City'  of  New  Orleans, 
18  La.  Ann.  321. 

8  6  Ellis  V.  Ellis,  16  N.  C.  398. 

3  7  Warner  v.  Daniels,  1  Woodb.  &  M.  90,  Fed.  Cas.  No.  17,181. 

8  8  Eagan  v.  Conway,  115  Ga.  130,  41  S.  E.  493;  BoUuow  v.  Roach, 
210  111.  364,  71  N.  E.  454;  Hlgham  v.  Harris,  108  Ind.  246,  8  N.  E. 
255;  Herpel  v.  Herpel,  162  Mich.  606,  127  N.  W.  763;  Sewall  v.  City 
of  St.  Paul,  20  Minn.  511  (Gil.  459);  Hammond  v.  Pennoek,  61  N.  Y. 
145;  Steele  v.  Nashville,  10  Yerg.  (Tenn.)  296;  Pioneer  Savings  & 
Loan  Co.  v.  Peck,  20  Tex.  Civ.  App.  Ill,  49  S.  W.  160;  Bader  v. 
Johnson,  78  Wash.  350,  139  Pac.  32;  O'Rourke  v.  O'Rourke,  130 
Minn.  292,  153  N.  W.  607. 

39  Scruggs  V.  Driver,  31  Ala.  274;  Moore  v.  Brandenburg,  248  111. 
232.  93  N.  E.  733,  140  Am.  St.  Rep.  206. 
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ciple,  if  there  are  various  charges  and  demands  between  the 
parties  of  a  pecuniary  nature,  the  court  may  and  should  or- 
der an  accounting  to  be  had  before  a  proper  officer,  and  the 
various  claims  to  be  set  ofif  against  each  other,  when  es- 
tablished, so  that  the  final  decree  may  require  only  the  pay- 
ment of  the  balance  found  due  from  one  party  to  the  oth- 
er.*" So  a  court  of  equity,  having  taken  jurisdiction  and 
set  aside  a  release  of  a  debt  secured  by  a  deed  of  trust,  made 
by  the  original  creditor,  who  assigned  it  to  others,  will 
grant  the  assignee  full  relief  by  entering  a  personal  decree 
for  the  unpaid  balance  of  the  debt  against  the  debtor,  and 
ordering  a  sale  of  the  trust  property  to  pay  such  balance.*^ 
So,  where  a  suit  is  brought  to  set  aside  an  alleged  fraudu- 
lent transfer  of  certain  securities  to  a  certain  person,  which 
securities  are  in  respondent's  possession  without  knowledge 
of  the  fraud,  and  are  subject  to  a  lien  for  advances,  the  suit 
being  in  equity,  the  amount  of  respondent's  lien  and  the 
entire   controversy  should  be  determined  in  one  action.*^ 

§  690.  Relief  Granted  Where  Rescission  Legally  Impos- 
sible.— When  a  court  of  equity  has  taken  jurisdiction  of  a 
suit  for  rescission  or  cancellation,  and  the  facts  proven 
would  justify  the  grant  of  the  relief  asked,  but  a  decree 
for  rescission  cannot  be  made  because  the  restoration  of  the 
parties  to  their  former  situation  has  become  impracticable 
or  legally  impossible,  it  will  ascertain  and  award  damages 
by  way  of  compensation,  in  order  to  avoid  a  multiplicity 
of  suits, *^  and  this  may  be  done  under  the  prayer  for  gen- 
eral relief.**  Hence,  if  the  suit  is  to  rescind  a  sale  of  real 
or  personal  property,  and  the  allegations  in  regard  to  fraud, 

40  W:i;.'fr  V.  Herbert,  215  U.  S.  510,  .30  Sup.  Ct.  218,  51  L.  Ed.  .121; 
Gat.1e  V.  A  niistron.i;,  145  Cal.  .370,  78  Pae.  872;  Bullock  v.  Beemis,  3 
A.  k.  Marsli.  (Ky.)  2S5;  Jolly  v.  Miller,  .'U)  Ky,  Law  Rep.  341,  98  S. 
W.  .■;2(,;  George  v.  Wyandotte  Eleotric  Light  Co..  105  Mich.  1,  62 
N.  W.  0S5;  Busch  v.  Buseh,  12  Italy  (N.  Y.)  476;  Kirkpatrlck  y.  At- 
kinson, 4  Rich.  (S.  C.)  12(.;;  Klrschbaum  v.  Coon  (Va.)  25  S.  E.  658; 
Stoppleman  y.  I'aetz,  75  Wis.  510,  44  N.  \V.  8:J4. 

■11  Fleshman  y.  Iloylman,  27  W.  Va.  72S. 

42  In-ersoU  y.  Cimningham,  05  App.  Diy.  .571,  88  N.  T.  Supp.  711. 

*3  Forrest  v.  Wardman,  40  App.  D.  C.  520;  Campbell  y.  Bushing 
(Tpx.  Ciy.  Ar;ii.)  141  S.  W.  133.  And  see  l'arl;s  y.  Brooks  (Mich.) 
155  N.  W.  450. 

**  Wright  V.  Chandler  (Tex.  Civ.  App.)  173  S.  W.  1173. 
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mistake,  or  the  other  grounds  for  rescission  are  sustained 
by  the  proof,  but  it  also  appears  that  the  party  to  whom  the 
property  was  transferred  has  in  the  mean  time  transferred 
it  to  a  third  person,  taking  in  the  character  of  a  purchaser 
for  value  without  notice,  so  that  its  reclamation  and  restora- 
tion have  become  impossible,  it  is  evident  that  no  decree 
for  rescission  can  be  made,  but  in  this  case  the  court  will 
award  a  personal  money  judgment  against  the  party  who 
should  have  restored  the  property.*"  Thus,  in  a  suit  to 
set  aside  certain  notes  for  fraud,  the  plaintiff  prayed  that 
defendants  be  perpetually  restrained  from  selling' or  nego- 
tiating or  otherwise  transferring  the  notes,  that  they  be 
surrendered  and  canceled,  that  a  temporary  injunction  is- 
sue, that  plaintiff  recover  damages  and  costs,  and  for  such 
further  relief  as  should  be  just  and  equitable.  At  the  time 
the  suit  was  brought,  the  plaintiff  did  not  know  that  the 
notes  had  already  been  transferred  and  were  in  the  hands 
of  innocent  purchasers,  which  developed  at  the  trial.  It 
was  held  that  the  court,  on  determining  that  the  notes  were 
fraudulent,  was  authorized  to  render  a  personal  judgment 
against  the  defendants,  though  equitable  relief  could  not 
be  granted.*"  So  a  bill  in  equity  asking  for  relief  by  the 
rescission  of  a  deed,  and  of  a  note  and  mortgage  given  in 
part  payment,  on  the  ground  of  the  vendor's  fraud,  and  also 
by  injunction  restraining  the  transfer  of  the  note  and  mort- 
gage, though  denied  so  far  as  regards  the  rescission,  will  be 
granted  so  far  as  regards  the  injunction,  when  the  plaintiff 
has  instituted  an  action  at  law  for  damages,  which  can  be 
set  off  against  the  note  and  mortgage,  the  defendant  being 

4B  Swan  V.  Talbot,  152  Cal.  142,  91  Pac.  238,  17  L.  R.  A.  (N.  S.) 
1066;  Taylor  v.  Taylor,  259  111.  524,  102  N.  E.  1086;  Johnson  v.  Car- 
ter, 143  Iowa,  95,  120  N.  V/.  320;  Edwards  v.  Hanna,  5  J.  J.  Marsh. 
(Ky.)  18;  Daiker  v.  Strelinger,  28  App.  Div.  220,  50  N.  Y.  Supp.  1074; 
Holmes  v.  St.  Joseph  Lead  Co.,  84  Misc.  Rep.  278,  147  N.  Y.  Supp. 
104;  Prltchard  v.  Smith,  160  N.  C.  79,  75  S.  E.  803;  Coleman  v.  Sat- 
terfleld,  2  Head  (Tenn.)  259 ;  Wright  v.  Chandler  (Tex.  Civ.  App.)  173 
S.  W.  1173;  Jackson  v.  Counts,  106  Va.  7,  54  S.  E.  870;  Krause  v. 
Krause,  125  Wis.  337,  104  N.  W.  76;  Luetzke  v.  Roberts,  130  Wis.  97, 
109  N.  W.  949;  Griffiths  v.  Cretney,  143  Wis.  143,  126  N.  W.  875. 
And  see,  supra,  §§  C8S-642. 

4  6  Roberts  v.  Leutzke,  30  Ind.  App.  577,  78  N.  E.  635. 
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a  nonresident  and  not  shown  to  be  possessed  of  any  con- 
siderable property.*' 

In  cases  of  this  kind,  the  measure  of  damages  will  be 
the  value  of  the  property  which  should  have  been  restored, 
taken  as  of  the  time  when  it  was  transferred  or  conveyed  to 
the  defendant,  making  allowance  for  any  incidental  and 
proximate  damages,  and  deducting  any  benefits  which  the 
plaintiff  may  have  received.*"  The  price  stipulated  in  the 
contract  is  not  the  measure  of  this  value,  but  may  be  re- 
ferred to  as  evidence  on  the  question  of  value.**  But  in  a 
case  where  the  seller  of  property  had  been  induced  to  take 
certain  worthless  notes  in  payment,  and  sued  for  rescission 
of  the  sale,  which  relief  could  not  be  granted  because  in  the 
mean  time  the  property  had  been  disposed  of  to  a  third 
person,  it  was  held  that  he  should  have  judgment  for  the 
amount  of  the  notes."" 

§  691.  Relief  to  Plaintiff  on  Refusing  Rescission. — A  case 
different  from  that  stated  in  the  preceding  section  arises 
where  the  complainant  in  a  bill  for  rescission  or  cancellation 
fails  to  establish  the  grounds  alleged,  but  yet  shows  that 
he  has  suffered  substantial  injury  from  the  transaction  in 
question,  which  could  be  compensated  in  money.  In  this 
case,  some  of  the  authorities  maintain  that  the  bill  should 
be  dismissed  and  the  plaintiff  left  to  seek  his  remedy  outside 
the  court  of  chancery,  on  the  theory  that  if  his  bill  cannot 
be  sustained  as  a  bill  for  rescission,  it  should  not  be  re- 
tained as  a  bill  merely  seeking  a  recovery  of  damages.^' 
But  other  cases  hold  that  the  court  should  retain  jurisdic- 
tion for  the  purpose  of  ascertaining  the  extent  of  his  dam- 
ages and  awarding  a  money  judgment  to  cover  them,  on 
t'he  ground  that  a  court  of  equity  can  afford  as  complete 
relief  as  a  court  of  law,  and  that,  having  acquired  juris- 
diction, it  should  do  complete  justice  between  the  parties 

4  7  Schneider  v.  Foote  (C.  C.)  27  Fed.  581. 

4  8Maass  v.  Rosenthal,  125  App.  Dlv.  452,  109  N.  T.  Supp.  917; 
Stewart  v.  Joyce,  205  Mass.  371,  91  N.  E.  555;  Storms  v.  Mundy,  46 
Tex.  Civ.  App.  88,  101  S.  W.  258. 

40  Johnson  v.  Carter,  143  Iowa,  95,  120  N.  W.  320. 

5  0  Crossen  v.  Murphy,  31  Or.  114,  49  Pac.  S.58. 

61  Robertson  v.  Hogshead,  3  Leigh  (Va.)  667;  Betts  v.  Gunn,  31 
Ala.  219;  Summers  v.  Shryock,  46  I'a.  Super.  Ct.  231.  And  see  C'an- 
avan  v.  Paye,  34  Pa.  Super.  Ct.  91. 
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and  obviate  the  necessity  of  further  litigation."^  Thus,  in 
a  case  where  the  seller  of  a  city  lot  had  represented  that 
it  was  already  provided  with  a  sewer,  which  was  contrary 
to  the  fact,  but  which  he  honestly  believed  to  be  the  truth, 
and  it  was  shown  that  the  defect  could  be  supplied  by  the 
expenditure  of  a  certain  sum  of  money,  it  was  held  that  the 
rescission  asked  by  the  plaintiff  should  be  denied,  but  that 
the  defendant  should  be  ordered  to  pay  him  that  sum." 
So,  where  the  purchaser  of  land  brought  suit  for  rescission, 
and  showed  that  he  had  been  obliged  to  pay  a  certain  sum 
to  secure  title  to  a  portion  of  the  property,  as  to  which  the 
vendor  had  fraudulently  represented  that  the  title  was  good 
in  him,  but  the  vendor  brought  into  court  and  tendered  the 
sum  so  paid,  it  was  held  proper  to  refuse  a  rescission  of 
the  contract,  and  to  require  the  complainant  to  receive  the 
money  tendered  as  a  settlement  of  all  the  equities  between 
the  parties.^* 

Occasions  for  the  application  of  this  rule  arise  not  in- 
frequently in  cases  where  property  has  been  transferred  in 
■consideration  of  the  grantee's  agreement  to  support  and 
maintain  the  grantor  during  life.  When  a  suit  to  rescind 
such  a  grant  is  based  on  alleged  fraud  or  undue  influence 
in  obtaining  it,  which  is  not  established  by  the  evidence,  or 
where  an  inadequate  or  unsatisfactory  performance  on  the 
part  of  the  grantee  is  shown,  but  not  to  an  extent  justify- 
ing rescission,  the  courts  have  not  hesitated  to  award  com- 
pensation in  money  for  injuries  sustained,  and,  in  addition, 
to  regulate  by  decree  the  future  duties  and  relations  of 
the  parties  and  to  prescribe  the  manner  and  extent  of  per- 
formance for  the  future,  and  to  make  the  decree  a  lien  on 
the  land  for  the  purpose  of  securing  obedience  to  it.°' 


6  2  School  District  v.  Gladish,  111  Ark.  329,  163  S.  W.  1194;  Par- 
sons V.  Ambos,  121  Ga.  98,  48  S.  B.  696;  Porter  v.  Breckenridge, 
Hardin  (Ky.)  21;  Berry  v.  Hall,  11  Ky.  Law  Rep.  30,  11  S.  W.  474; 
Carroll  v.  Rice,  Walk.  Ch.  (Mich.)  373;  Cole  v.  Getzinger,  96  Wis.  559, 
71  N.  W.  75 ;  Wanner  v.  Wanner,  134  Wis.  71,  113  N.  W.  1096 ;  Van 
Valkenburg  v.  Jantz,  161  Wis.  336,  154  N.  W.  373. 

5  3  Downes  v.  Bristol,  41  Conn.  274. 

5  4  Underwood  v.  West,  52  111.  397;  Wallrich  v.  Hall,  19  Minn.  383 
(Gil.  329). 

5  5  Lewis  V.  Wilcox,  131  Iowa,  268,  108  N.  W.  536;  Keltner  v.  Kelt- 
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Again,  where  a  deed,  contract,  or  mortgage  appears  to 
have  been  improvidently  made  or  to  rest  upon  an  inade- 
quate consideration,  but  no  such  fraud  is  shown  as  would 
jtistify  its  entire  rescission,  it  is  proper  to  decree  that  it 
shall  stand  good  only  for  the  amount  actually  advanced  or 
equitably  due.°"  And  so,  where  failure  of  title  is  shown  to 
part  of  the  property  which  was  the  subject  of  a  sale,  a 
court  of  equity  may,  instead  of  decreeing  rescission,  order  a 
proportional  abatement  of  the  unpaid  purchase  money. ^' 
And  where  a  mortgagor  files  a  bill  to  cancel  a  mortgage 
which  is  past  due  and  which  the  mortgagee  is  seeking  to 
foreclose,  and  the  court  finds  the  mortgage  to  be  valid, 
it  is  proper  to  enter  a  decree  allowing  redemption  and  pre- 
scribing its  terms,  instead  of  merely  dismissing  the  bill.''* 
On  this  principle  also,  a  sale  of  land  will  not  be  rescinded 
on  account  of  a  mistake  in  the  conveyance  which  the  ven- 
dor is  willing  to  correct  or  which  the  court  can  order  cor- 
rected by  its  decree.^"  So,  on  a  bill  to  set  aside  certain 
gifts  and  transfers  made  by  a  decedent,  on  the  ground  of 
undue  influence  and  mental  incapacity,  though  such  grounds 
for  rescission  are  not  established,  complainants  are  entitled 
to  a  decree  determining  the  title  to  funds  in  bank  at  the 
death  of  the  decedent,  and  claimed  by  them  as  part  of  his 
estate  and  by  the  widow  as  her  property.""  In  another  case, 
a  bill  prayed  for  a  decree  setting  aside  a  deed  of  partition, 
on  the  ground  that  it  was  procured  by  the  fraud  of  the  de- 


ner,  6  B.  Mon.  (Ky.)  40;  Wilson  v.  Wilson,  160  Mich.  555,  125  N.  W. 
385 ;  Cornell  v.  Wbitney,  132  Mich.  300,  93  N.  W.  614 ;  Buckley  v. 
Redmond,  95  Mich.  282,  54  X.  W.  771;  Fitz  Patrick  v.  Fitz  Patrick, 
91  Mich.  304,  51  N.  W.  1058;  Bacon  v.  Glbbs,  4  Ohio  Dec.  23;  Soper 
V.  Cisco  (N.  J.)  95  Atl.  1016. 

5  6  Dunn  V.  Chambers,  4  Barb.  (N.  T.)  376;  Futrill  v.  Futrlll,  58 
N.  C.  61;  Gates  v.  Cornett,  72  Mich.  420,  40  N.  W.  740;  Ritter  v. 
Devlne,  80  Hun,  30:;,  30  N.  Y.  Supp.  155. 

=  ■  Robbins  v.  Martin,  43  La.  Ann.  4S8,  9  South.  108;  Templeman 
Bros.  Lumber  Co.  v.  Fairbanks,  Morse  &  Co.,  129  La.  983,  57  South. 
309;   Leiker  v.  Henson  (Tenn.  Ch.  App.)  41  S.  W.  862. 

5  8  Goodenow  v.  Curtis,  33  Jllch.  .505. 

5  9  Gates  V.  Raleigh,  1  T.  B.  Mon.  (Ky.)  164;  Wheeler  &  WilsoQ 
Mfg.  Co.  V.  Bjelland,  97  Iowa,  (i:!7,  66  N.  W.  885. 

00  Moore  v.  Brandenburg,  179  111.  App.  253. 
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fendant,  and  also  asked  to  have  a  new  partition  made,  not 
only  of  the  land  embraced  in  the  deed,  but  also  of  other  land 
owned  in  common  by  the  plaintiff  and  defendant.  The 
plaintiff  failed  to  establish  the  charge  of  fraud.  But  it  was 
held  that,  instead  of  absolutely  dismissing  the  bill,  it  should 
be  retained  to  make  a  partition  of  the  land  not  embraced  in 
the  deed."  But  on  failure  to  establish  the  grounds  relied 
on  for  rescission,  the  bill  cannot  be  retained  for  the  purpose 
of  awarding  any  relief  inconsistent  with  the  cause  of  action 
stated  in  the  bill."^  And  a  purchaser  of  property,  in  an 
unsuccessful  suit  for  rescission  of  the  contract,  will  not  be 
entitled  to  relief  against  a  provision  in  the  contract  for  the 
forfeiture  of  a  payment  as  liquidated  damages  on  his  de- 
fault.^'' 

§  692.  Conditional  or  Alternative  Relief. — If  the  equities 
of  the  case  require  it,  the  decree  in  a  suit  for  rescission  or 
cancellation  may  be  made  conditional  or  in  the  alternative, 
that  is,  it  may  be  conditioned  upon  the-  performance  of  cer- 
tain things  by  the  complainant,  or  it  may  require  certain 
action  by  the  defendant,  in  default  of  which  rescission  of 
the  contract  shall  follow."*  Thus,  if  a  purchaser  of  land 
under  a  contract  is  in  default  in  his  payments,  and  the  seller 
demands  a  rescission  on  that  ground,  the  court  may  fix  a 
reasonable  time  within  which  payment  may  be  made  of  all 
that  shall  be  due  at  that  time,  and  provide  that,  in  default 
of  such  payment,  the  contract  shall  be  canceled  or  the  pur- 
chaser foreclosed  of  all  interest  in  the  premises."^  The 
length  of  time  to  be  allowed  for  making  such  payment  is 
a  matter  entirely  within  the  discretion  of  the  court,  to  be 
exercised  with  a  due  regard  to  the  circumstances  of  the  par- 
ticular case,""  though  an  allowance  of  only  ten  days  has 

61  Masterson  v.  Flnnigan,  2  R.  I.  316. 

62  Kerr  v.  Southwick,  120  Fed.  772,  57  O.  O.  A.  136. 

6  3  Edmonds  v.  Spanish  River  Pulp  &  Paper  Co.  (D.  C.)  206  Fed.  92. 

6  4McHatton  v.  Rhodes,  143  Cal.  275,  76  Pac.  1036,  101  Am.  St. 
Rep.  125;  Riggins  v.  Sweatt,  159  Cal.  559,  114  Pac.  824;  Beeson  v. 
Smith,  149  N.  C.  142,  62  S.  E.  888;  Troxler  v.  New  Era  Bldg.  Co., 
137  N.  C.  51,  49  S.  E.  58;  Barnes  v.  Hulet,  29  N.  D.  136,  150  N.  W. 
562. 

6  5  Nelson  v.  Hanson,  45  Minn.  543,  48  N.  W.  410. 

6  6  Morrison  v.  Wimberly,  14  La.  Ann.  713;    George  v.  Lewis,  11 
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been  held  not  unreasonably  short.''  In  such  a  case  also,  on 
granting  the  purchaser  an  opportunity  to  relieve  himself 
from  default,  the  court  may  impose  on  him  any  other  terms 
which  are  proper  and  equitable,  as,  for  instance,  that  he 
shall  pay  the  vendor  the  amount  which  the  latter  has  paid 
for  taxes  on  the  land."'  So,  where  an  executed  sale  of  land 
is  rescinded  for  the  grantor's  fraud,  the  decree  may  be  con- 
ditioned upon  the  grantee's  reconveying  the  land  by  a  deed 
in  fee.'"'  And  relief  to  the  grantor,  seeking  cancellation  of 
his  deed,  may  be  made  conditional  upon  his  paying  the 
grantee  a  specified  sum  found  to  be  due  the  latter  for  the 
value  of  his  improvements,'"  or  the  amount  expended  by 
him  in  paying  off  a  prior  incumbrance.''-  So,  where  a  de- 
cree for  the  cancellation  of  a  mortgage  requires  the  mort- 
gagor to  make  a  certain  payment  to  the  holder  of  the  mort- 
gage, it  should  fix  the  time  within  which  payment  must  be 
made,  and  further  provide  that,  in  case  of  default,  the  mort- 
gaged premises  shall  be  sold  as  on  foreclosure.'-  And 
where  a  contract  for  the  sale  of  land  is  canceled  at  the  suit 
of  the  purchaser,  and  a  judgment  is  given  him  for  the  con- 
sideration, including  his  unpaid  notes  secured  by  mort- 
gage on  the  land,  the  decree  should  provide  for  the  re- 
lease of  the  judgment  for  the  amount  of  the  notes  upon 
their  surrender  for  cancellation.'^  So,  in  Louisiana,  in  an 
action  for  relief  against  lesion,  if  lesion  beyond  moiety  is 
established,  the  purchaser  may  elect  either  to  surrender  the 
property  or  to  have  the  sale  confirmed  on  paying  full  val- 
ue.'* 


La.  Ann.  654 ;  Drew  v.  Smith,  7  Minn.  301  (Gil.  2.31) ;  Yoss  v.  De 
Preudenrieh,  6  Minn.  95  (Gil.  45). 

6  7  Kornblum  v.  Arthurs,  154  Gal.  246,  97  Pac.  420;  Cross  v.  Mayo, 
167  Cal.  594,  140  Pac.  283. 

68  Drew  V.  Smith,  7  Minn.  301  (Gil.  231). 

6  9  Lockwood  V.  Allen,  113  Wis.  474,  S9  N.  W.  492. 

■">  Van  Zandt  v.  Brantley,  16  Tex.  Civ.  App.  420,  42  S.  W.  617; 
Sharrar  v.  Kempshell,  169  Mich.  131,  134  N.  W.  1038. 

"  Webb  V.  Webb,  99  Miss.  234,  54  South.  840. 

72  McKenna  v.  Kirkwood,  50  Mich.  544,  15  N.  W.  898 ;  Chicago  & 
Calumet  Rolling  Mill  Co.  v.  Scully,  141  111.  408,  30  N.  E.  1062. 

73  Duesenburg  v.  Goldsworthy,  165  Iowa,  407,  146  N.  W.  49;  Min- 
neapolis Threshing  Machine  Co.  v.  Currey,  75  Kan.  865,  89  Pac.  688. 

7-1  Smart  v.  Bibbins,  109  La.  986,  34  South.  49. 
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§  693.  Granting  Necessjiry  Additional  Relief. — In  re- 
scinding a  contract  for  the  sale  of  land,  at  the  instance  of  the 
purchaser,  the  court  may  order  the  surrender  of  his  notes 
given  for  the  purchase  money,  or  enjoin  proceedings  for 
their  collection  (provided  they  have  not  passed  into  the 
hands  of  bona  fide  holders  for  value),  regardless  of  the  fact 
that  there  would  be  a  good  defense  against  them  at  law/' 
Conversely,  when  the  vendor  of  land  establishes  his  right 
to  a  rescission  of  the  contract  for  its  sale,  but  the  contract 
has  been  recorded,  he  is  entitled  to  additional  relief  in  the 
nature  of  a  decree  quieting  his  title  and  removing  from  it 
the  cloud  cast  upon  it  by  the  record  of  the  contract.^'  So 
also,  where  the  result  of  a  decree  for  rescission  or  cancella- 
tion is  that  land  must  be  restored  to  the  party  who  trans- 
ferred it,  the  court  may,  if  the  situation  seems  to  require  it, 
award  him  a  writ  of  possession.'^  And  the  seller  of  per- 
sonal property,  pending  his  action  for  rescission,  on  show- 
ing ground  to  apprehend  that  it  may  be  irrecoverably  dis- 
posed of  before  the  termination  of  the  suit,  may  have  a 
writ  of  sequestration. '^^  Again,  on  decreeing  rescission  of 
an  exchange  of  lands,  equity  can  transfer  a  mortgage  (with 
the  consent  of  the  mortgagee)  which  had  been  placed  on 
the  land  received  by  the  plaintiff  in  exchange,  to  the  land 
restored  to  him,  if  otherwise  the  rescission  could  not  be  had, 
and  in  this  case  the  mortgage  becomes  a  lien  from  its  date 
by  force  of  the  decree. ''''  And  if  the  equities  of  the  case  re- 
quire it,  the  court  may  even  decree  that  a  foreclosure  sale 
already  had  under  a  second  mortgage  shall  be  a  valid  fore- 
closure sale  under  the  first  mortgage.*"     So  also,  on  a  bill 

7  5  Scruggs  V.  Driver,  31  Ala.  274;  Lanier  v.  Hill,  25  Ala.  554. 
Compare  Hester  v.  Hooker,  7  Smedes  &  M.  (Miss.)  768. 

TeAshford  v.  Meyer  (Iowa)  125  N.  W.  194;  Mahn  v.  CMcago  & 
M.  Electric  Ry.  Co.,  140  Wis.  8,  121  N.  W.  645.  And  see  Colpe  v. 
LindWom,  57  Wash.  106,  106  Pac.  634. 

7  7  Long  V.  Long,  104  Ark.  562,  149  S.  W.  662;  Torbert  v.  Collier, 
141  Ga.  700,  81  S.  E.  1103 ;  West  v.  West,  23  Ky.  Law  Rep.  1645,  65 
S.  W.  813 ;  Woodsworth  v.  Tanner,  94  Mo.  124,  7  S.  W.  104 ;  Albin 
V.  Parmele,  70  Neb.  740,  98  N.  W.  29. 

7  8Daugherty  v.  Vance's  Ex'x,  30  La.  Ann.  1246;  Parks  v.  Lan- 
caster (Tex.  Civ.  App.)  38  S.  W.  262. 

7  9  Stevens  v.  McCoy,  60  Ohio  St.  540,  54  N.  E.  517. 

8  0  Grewing  v.  Minneapolis  Threshing  Machine  Co.,  12  S.  D.  127,  80 
N.  W.  176. 
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filed  by  a  purchaser  for  the  purpose  of  reforming  and  par- 
tially canceling  his  deed,  the  court  may,  as  incidental  to  this 
ground  of  relief,  allow  an  abatement  of  the  purchase  money 
on  account  of  the  vendor's  misrepresentations  respecting  the 
location  of  the  boundary  lines. *^  And  where,  pending  a 
bill  to  cancel  of  record  a  deed  to  two  co-defendants,  one  of 
them  quitclaimed  all  interest  to  the  other,  the  bill  making 
no  reference  to  the  latter  conveyance  and  no  specific  prayer 
regarding  it,  a  decree  that  it  also  shall  be  canceled  is  prop- 
er, under  a  prayer  for  such  general  relief  as  the  case  may 
require. ^^  And  on  a  bill  to  set  aside  a  release  obtained  by 
an  administrator  from  an  heir  by  fraud,  a  prayer  for  gen- 
eral relief  is  sufficient  to  sustain  a  decree  ordering  that  half 
the  money  remaining  after  the  payment  of  costs  shall  be 
paid  to  the  complainant.""  But  additional  or  incidental  re- 
lief cannot  be  granted  in  excess  of  what  the  complainant 
shows  himself  equitably  entitled  to."*  And  the  authority 
of  the  court  in  this  respect  is  further  limited  by  the  con- 
sideration that  it  cannot  act  upon  the  rights  or  duties  of 
those  who  are  not  before  it  as  parties  to  the  suit."'* 

§  694.  Decreeing  a  Lien  on  Land. — Whenever,  in  an 
equitable  action  for  the  rescission  or  cancellation  of  a  con- 
tract, it  appears  necessary  to  the  protection  of  an  injured 
or  defrauded  party  that  he  should  hold  a  lien  on  the  prop- 
erty received  by  him  under  the  contract,  he  may  be  adjudg- 
ed to  have  a  right  equivalent  to  a  lien  on  such  property  to 
secure  the  restoration  of  the  consideration  which  he  parted 
with,  and  the  court  may  adapt  its  decree  so  as  to  adjudge 
the  extent  of  the  lien,  fix  it  upon  the  property,  and  provide 
for  its  just  enforcement. "°  Under  this  rule,  when  a  contract 
for  the  sale  of  land  or  a  conveyance  of  it  is  set  aside,  wheth- 
er at  the  suit  of  the  vendor  or  of  the  vendee,  if  the  latter 
has  paid  the  purchase  money  or  any  considerable  part  of  it, 

81  Williams  v.  Mitchell,  30  Ala.  299. 

8  2  McClun  V.  McClun,  176  111.  376,  52  N.  E.  928. 

83  Huddleston  v.  Henderson,  181  111.  App.  176. 

84  Bainter  v.  Fults,  15  Kan.  323. 

8  5  Qnimby  v.  Clock,  44  App.  Div.  616,  60  N.  Y.  Supp.  2,53;  Porter  v. 
O'Donovan,  65  Or.  1,  130  Pac.  303. 

8  3  Hall  V.  Bank  of  Baldwin,  143  Wis.  303,  127  N.  W.  969. 
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he  is  entitled  to  have  it  returned  to  him,  and  if  the  circum- 
stances of  the  case  seem  to  require  it,  the  court  may  award 
him  a  lien  on  the  land  for  the  amount  of  such  purchase 
money,  or  decree  that  the  land  shall  stand  as  security  for 
its  repayment. ^^  And  there  may  be  included  in  the  amount 
secured  by  such  lien  the  purchaser's  claim  for  valuable  im- 
provements placed  by  him  upon  the  land  in  good  faith,** 
and  his  claim  for  money  expended  in  the  care  and  preserva- 
tion of  the  property  and  in  making  necessary  repairs,*'  as 
well  as  the  amount  he  has  expended  in  discharging  mort- 
gages or  other  liens  upon  it.""  So  also,  where  a  deed  is  set 
aside  which  was  given  in  consideration  of  the  grantee's 
undertaking  to  support  and  maintain  the  grantor,  but  the 
equities  of  the  case  require  that  the  grantee  should  be  re- 
paid moneys  advanced  by  him  or  compensated  for  valuable 
services  rendered,  he  may  have  a  lien  on  the  land  for  the 
amount  ascertained  to  be  so  due  to  him."^  Again,  a  deed 
obtained  by  undue  influence  will  be  set  aside  unconditional- 
ly if  there  was  an  entire  want  of  consideration,  but  if  there 
was  a  consideration  given,  though  an  inadequate  one,  it 
will  be  permitted  to  stand  as  security  for  the  payment  ac- 
tually made."^     So,  in  a  suit  to  set  aside  a  contract  induced 

8  7  McWUliams  v.  Jenkins,  72  Ala.  480;  Foster  v.  Gressett,  29  Ala. 
393;  Deere  v.  Young,  39  Iowa,  588;  Syck  v.  Hellier,  140  Ky.  388,  131 
S.  W.  30;  Mays  v.  Pelly  (Ky.)  125  S.  W.  713;  Prater  v.  Peters,  31 
Ky.  Law  Eep.  1311,  105  S.  W.  102;  Barbour  v.  Morris,  6  B.  Mon. 
(Ky.)  120 ;  Bibb  v.  Pratber,  1  Bibb  (Ky.)  313 ;  Costen  y.  McDowell, 
107  N.  0.  546,  12  S.  E.  432;  Wolflnger  v.  Thomas,  22  S.  D.  57,  115 
N.  W.  100,  133  Am.  St.  Bep.  900;  Jones  v.  Galbraith  (Tenn.  Oh. 
App.)  59  S.  W.  350;  Work  y.  Walker,  1  Tenn.  Ch.  487;  Wiley  v. 
Heidell,  12  Heisk.  (Tenn.)  98;  Pilcher  v.  Smith,  2  Head  (Tenn.)  208; 
Butler  V.  Garvin,  33  Wash.  621,  74  Pac.  813;  Murkowskl  v.  Murkow- 
ski,  61  Wash.  103,  112  Pac.  92.  Compare  Goodman  v.  Schwab,  136 
App.  Div.  583,  121  N.  T.  Supp.  69. 

8s  Murray  v.  Hill,  60  111.  App.  80;  Jones  v.  Sandlin,  160  N.  C.  150, 
75  S.  E.  1075. 

8  8  Harding  v.  Wheaton,  2  Mason,  378,  Fed.  Gas.  No.  6,051;  Lan- 
caster V.  Pachardson  (Tex.  Civ.  App.)  45  S.  W.  409. 

8  0  Smith  V.  Kedmond,  134  Iowa,  70,  108  N.  W.  461;  Sharrar  v. 
Kempshell,  169  Mich.  131,  134  N.  W.  1038. 

91  Harding  v.  Handy,  11  Wheat.  103,  6  L.  Ed.  429;  Martin  v.  Mar- 
tin (Ky.)  20  S.  W.  375;  Boyden  v.  McKoberts,  88  Mich.  134,  50  N.  W. 
115 ;  Houston  v.  Greiner,  73  Or.  30-1,  144  Pac.  133.  See  McKenzie  v. 
Dunsmoor,  114  Minn.  477,  131  N.  W.  632. 

9  2  Bellamy  v.  Andrews,  151  N.  C.  250,  65  S.  B.  963. 
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by  fraud  and  to  recover  an  amount  paid  to  defendant  there- 
under, it  is  proper  to  give  the  complainant  a  lien  on  the 
property  in  which  the  money  has  been  invested  by  the  de- 
fendant, and  if  the  decree  is  not  satisfied  out  of  the  prop- 
erty, to  require  the  defendant  to  return  to  complainant  the 
amount  advanced."^ 

§  695.     Judgment  for  Damages  in  Addition  to  Rescission. 

The  right  to  rescind  a  contract  being  equitable,  if  damages 
as  well  as  rescission  are  necessary  to  complete  justice,  both 
will  be  allowed.  Hence  if  one  is  induced  by  false  repre- 
sentations to  enter  into  a  contract  for  the  purchase  of  land, 
he  may  disaffirm  and  rescind  it,  or  he  may  affirm  it  and  sue 
for  the  difference  between  the  value  of  the  land  as  it  was 
represented  and  as  it  was.  And  his  election  to  rescind  will 
prevent  him  from  recovering  damages  for  such  difference. 
But  it  will  not  prevent  him  from  recovering,  in  addition  to 
the  rescission  of  the  contract,  money  expended  in  attempt- 
ing to  utilize  the  land  before  discovering  the  falsity  of  the 
representations.'*  So,  where  a  plaintiff,  as  part  of  the  pur- 
chase price  of  property,  delivered  to  the  defendant  valuable 
tools  and  machinery,  and  procured  a  rescission  of  the  sale 
for  defendant's  fraud,  he  was  held  entitled  to  a  return  of 
his  tools  and  to  recover  for  the  value  of  their  use  while  in 
the  defendant's  possession,  and  for  damages  done  to  them 
beyond  ordinary  wear,  and  if  a  material  part  of  the  tools 
had  been  so  damaged  as  to  render  them  practically  worth- 
less as  a  set,  plaintiff  was  considered  entitled  to  judgment 
for  their  value,  with  interest  from  the  day  of  sale.^"  So 
also,  on  rescission  of  an  exchange  of  properties,  plaintiff 
may  be  entitled  to  a  judgment  for  the  recovery  of  what  he 
paid  as  boot  money.""  And  where  one  obtained  by  fraud 
a  conveyance  of  land  from  a  person  of  unsound  mind,  and 
then  mortgaged  the  property  to  a  mortgagee  who  had  no 

93  Witham  v.  Walsh,  156  Mich.  5S2,  121  N.  W.  309. 

94  Holland  v.  Westoni  Bank  &  Trust  Co.,  56  Tex.  Civ.  App.  324,  118 
S.  W.  21S,  119  S.  W.  694.  And  see  Old  Dominion  Copper  Mlnmg  & 
Smeltin;;  Co.  v.  Bigelow,  188  Mass.  315,  74  N.  E.  653,  108  Am.  St 
Rep.  479. 

8  6  Smade  v.  Mann  (Ark.)  14  S.  W.  1095. 
8  6  Bainter  v.  Fults,  15  Kan.  323. 
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knowledge  of  the  fraud,  and  the  conveyance  was  set  aside 
at  the  instance  of  the  grantor's  conservator,  it  was  held 
proper  to  enter  a  personal  decree  that  the  fraudulent  gran- 
tee should  pay  the  mortgage. °^  But  if  the  complainant 
seeks  the  cancellation  of  a  deed  only,  and  does  not  ask 
for  any  legal  relief,  he  will  not  be  entitled  to  a  judgment 
for  damages,  even  though  the  facts  show  his  right  there- 
to.°*  And  where  a  sale  of  personal  property  is  rescinded 
for  defective  quality,  the  purchaser  can  recover  what  he 
paid  under  the  contract  and  expenses  necessarily  incident 
thereto,  but  he  cannot,  in  addition,  recover  damages  for  the 
breach  of  the  implied  warranty  of  quality.'^  So,  where  a 
sale  of  land  is  rescinded  for  the  fraud  of  the  purchaser, 
he  having  in  the  mean  time  erected  buildings  on  the  prop- 
erty, a  personal  judgment  should  not  be  given  against  the 
vendor  for  the  amount  of  mechanics'  liens  established 
against  the  premises,  as  the  property  alone  is  liable. ^"^  But 
where  rescission  of  a  contract  of  sale  must  be  refused,  on 
account  of  the  purchaser's  continued  use  of  the  property 
and  apparent  acquiescence  in  its  defective  quality  or  con- 
dition, it  may  still  be  proper  to  award  him  pecuniary  com- 
pensation for  the  injury  which  he  has  suffered. ^"^ 

§  696.  Relief  to  Defendant. — Where  the  complainant  in 
a  suit  for  rescission  or  cancellation  fails  to  establish  his 
case,  relief  may  be  granted  to  the  defendant  in  accordance 
with  the  prayers  of  his  cross-bill,  as,  for  instance,  by  de- 
cree quieting  his  title  to  the  property  in  controversy,^"^  or 
by  a  money  judgment  for  an  installment  shown  to  be  due  to 
him  under  the  contract,^"^  or  for  damages  sustained  by  him 
in  consequence  of  its  breach,^"*   or  by  giving  him  relief 

9  7  Long  V.  Fox,  100  111.  43. 

9  8  Kubie  Combination  Gold  Min.  Co.  v.  Princess  Alice  Gold  Min. 
Co.,  31  Colo.  158,  71  Pac.  1121.  But  see  Brandy  v.  Canby,  50  Mont. 
451,  148  Pac.  315. 

9  9  Hunt  County  Oil  Co.  v.  Scott,  28  Tex.  Civ.  App.  213,  67  S.  W. 
451. 

100  West  V.  Badger  Lumber  Co.,  56  Kan.  287,  43  Pac.  239. 

101  Hogan  v.  Tucker,  116  Ky.  918,  77  S.  W.  197. 

102  Patterson  v.  Patterson,  251  111.  153,  95  N.  E.  1051 ;  Simmons 
V.  Macomber,  60  Wash.  469,  111  Pac.  579. 

103  Sullivan  v.  California  Realty  Co.,  142  Cal.  201,  75  Pac.  767. 

104  Lawlor  v.  Merrltt,  81  Conn.  715,  72  Atl.  143. 
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against  the  forfeiture  of  an  installment  payment  claimed  by 
the  vendor,  on  his  establishing  facts  raising  an  estoppel 
against  such  a  claim. '^"^  But  affirmative  relief  cannot  be 
granted  to  the  defendant  under  a  cross-bill  or  answer  which 
merely  sets  up  defensive  matter,  with  no  prayer  for  relief, 
and  where  no  independent  equity  is  shown. ^**'  Even  if  a 
decree  for  rescission  or  cancellation  is  made,  the  proper 
protection  of  defendant's  rights  may  require  that  provision 
should  be  made  for  them  in  the  decree.  Thus,  where  a  deed 
is  set  aside  on  account  of  the  incapacity  of  the  grantor,  and 
it  appears  that  the  consideration  for  it  was  the  surrender  to 
the  grantor  of  a  note  made  by  him  and  which  the  grantee 
was  holding,  it  is  proper  to  direct  the  return  of  the  note  to 
the  grantee. ^°^  So,  on  canceling  a  deed  of  land  at  the  suit 
of  the  grantor,  the  court  will  relieve  the  grantee  from  per- 
sonal liability  on  mortgages  executed  after  the  execution  of 
the  deed  pursuant  to  an  agreement  between  the  parties,^"* 
except  perhaps  in  cases  where  it  is  plainly  evident  that  the 
land  is  worth  much  more  than  the  amount  of  the  incum- 
brances.^"" So,  where  a  purchaser  from  one  who  had  ob- 
tained land  from  the  plaintiff  by  fraud  had  paid  half  of  the 
purchase  money  before  notice  of  the  fraud,  he  was  held 
entitled  to  protection  in  a  decree  setting  aside  the  deeds,  to 
the  extent  of  the  money  so  paid.^^°  And  where  a  bill  to 
rescind  transfers  of  realty  and  personalty  praj-ed  that  de- 
fendant be  ordered  to  deliver  the  personal  property  which 
he  received,  so  far  as  possible,  the  defendant,  on  decree 
against  him,  is  entitled  to  deliver  up  any  particular  property 
found  to  have  been  wrongfully  obtained,  and  to  receive 
credit  for  the  amount  charged  against  him  on  account  of 
those  particular  articles. ^^^ 

105  Cook-Eeynolds  Co.  v.  Chlpman,  47  Mont.  289,  1.33  Pac.  694. 
loe  Atkinson  v.   Sehell,  161  MicU.  380,  126  N.  W.   443;    Sellers  v. 
Knlslit,  185  Ala.  96,  64  South.  329. 

lOT  Nolan  v.  Zagar,  266  111.  39,  107  N.  B.  105. 

108  Tygar  v.  Cook,  77  K.  J.  Eq.  300,  78  Atl.  23. 

109  Domerackl  v.  .Tanlkowskl,  255  111.  575,  99  N.  E.  579. 

110  Henry  v.  Plnllips,  163  Gal.  135,  124  Pac.  837,  Ann.  Cas.  1914A, 
39. 

111  Parker  v.  Simpson,  180  Mass.  334,  62  N.  E.  401. 
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§  697.     Same;     Restoration    of    Money    or    Property. — 

Though  the  complainant  in  a  suit  for  rescission  or  cancella- 
tion succeeds  in  establishing  the  ground  of  his  action  and 
a  decree  in  his  favor  is  ordered,  he  is  still  under  obligation 
to  restore  to  the  defendant  whatever  money  or  other  con- 
sideration the  latter  gave  him  under  the  contract,  and  the 
defendant's  right  to  such  restoration  should  be  protected  by 
the  decree. ^^^  In  some  of  the  states,  this  rule  has  been 
enacted  into  positive  law,  in  a  somewhat  broader  form,  as 
follows :  "On  adjudging  the  rescission  of  a  contract,  the 
court  may  require  the  party  to  whom  such  relief  is  granted 
to  make  any  compensation  to  the  other  which  justice  may 
require."  ^^^  And  this  compensation  may  clearly  include 
expenses  legitimately  incurred  by  the  defendant  under  the 
contract,  and  money  advanced  to  pay  off  judgments  or 
other  charges  against  the  subject-matter  of  it,^^*  though  not 
the  profits  which  he  expected  to  realize  from  the  contract 
had  it  continued  in  force. ^^°    He  may  also  be  entitled  to  a 


112  Castor  V.  Mitchel,  4  Wash.  C.  C.  191,  Fed.  Cas.  No.  2,507; 
Hughes  V.  Doe,  114  Cal.  199,  45  Pac.  lOGG;  Freeman  v.  Kieffer,  101 
Cal.  254,  35  Pf\c.  767;  Ked  Jacket  Tribe  v.  Gibson,  70  Cal.  128,  12 
Pac.  127;  T'nclerwood  v.  West,  52  111.  397;  Bighmy  v.  Brock,  126 
Iowa,  535,  102  N.  W.  444;  McDowell  v.  McDowell,  24  Ky.  Law  Rep. 
2270,  73  S.  W.  1022;  Stephenson  v.  Stephenson,  24  Ky.  Law  Eep. 
1873,  72  S.  W.  742;  Williams  v.  Wilson,  1  Dana  (Ky.)  157;  Camplin 
V.  Burton,  2  J.  J.  Marsh.  (Ky.)  216;  Copley  v.  Flint,  16  La.  380; 
Smith  V.  Townshend,  27  Md.  3GS,  92  Am.  Dec.  637;  Long  v.  Long,  9 
Md.  348;  Hallwood  Cash  Register  Co.  v.  Lufkin,  179  Mass.  143,  60 
N.  E.  478 ;  Atkins  v.  Atkins,  195  Mass.  124,  80  N.  E.  806,  11  L.  R.  A. 
(N.  S.)  273,  122  Am.  St.  Rep.  221;  Troub  v.  Thorp,  152  Mich.  363, 
116  N.  W.  204;  Cuenat  v.  Keenan,  165  Slich.  247,  130  N.  W.  656; 
Carlton  v.  Hulett,  49  Minn.  308,  51  N.  W.  1053 ;  Bowdre  v.  Carter,  64 
Miss.  221,  1  South.  1C2;  Ezelle  v.  Parker,  41  Miss.  520;  Martin  v. 
Broadus,  Freem.  Gh.  (Miss.)  35;  Finck  v.  Canada  way  Fertilizer  Co., 
1.j2  App.  Div.  391,  136  N.  Y.  Supp.  914 ;  Llttlejohn  v.  Lefflngwell,  47 
App.  Div.  377,  62  N.  Y.  Supp.  79 ;  Tyler  v.  Cate,  29  Or.  515,  45  Pac. 
800;  Grant  v.  Bell,  26  R.  I.  288,  58  Atl.  951.  Compare  Adriaans  v. 
Dill,  37  App.  D.  C.  59. 

113  Civ.  Code  Cal.,  §  340S;  Rev.  Civ.  Code  Mont,  §  6114;  Rev.  Civ. 
Code  N.  Dak.,  §  G625;  Rev.  Civ.  Code  S.  Dak.,  §  2355.  See  Goodrich 
v.  Lathrop,  94  Cal.  56,  29  Pac.  329,  28  Am.  St.  Rep.  91 ;  Wickland  v. 
Wickland,  19  Cal.  App.  559,  126  Pac.  507. 

11 4  In  re  Hickman's  Estate,  40  Pa.  Super.  Ct.  244;  Paschal  v.  Hud- 
son (Tex.  Civ.  App.)  169  S.  W.  911. 

116  Hodges  v.  Price,  38  Wash.  1,  80  Pac.  202. 
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lien  for  the  amount  of  the  money  to  be  restored  to  him,  or 
to  have  the  property  stand  as  security  for  it/^"  or  to  have 
a  resulting  trust  declared  to  the  extent  of  the  considera- 
tion furnished.^^^  But  it  does  not  follow  that  the  defend- 
ant will  be  entitled  to  a  restoration  of  the  entire  consider- 
ation paid,  when  there  are  charges  legitimately  made  and 
properly  allowed  against  him  on  the  other  side,  as,  for  ex- 
ample, charges  for  the  rental  value  of  land  while  in  his  pos- 
session or  for  the  value  of  the  use  of  the  subject-matter  or 
for  injuries  done  to  it.  In  this  event,  there  should  be 
a  set-off  of  charge  against  charge,  and  the  balance  only 
allowed  as  a  credit  to  the  one  party  or  the  other.^^*  Thus, 
a  decree  setting  aside  a  deed  made  by  a  ward  to  his  guard- 
ian need  not  make  repayment  of  the  consideration  a  condi- 
tion precedent,  when  the  guardian  is  indebted  to  his  ward, 
and  the  amount  of  such  consideration  is  credited  on  the 
indebtedness  by  the  decree. ^^^  So,  upon  setting  aside  a 
conveyance  to  defendant,  who,  in  turn,  conveyed  to  anoth- 
er, who  took  with  notice  of  defects  in  defendant's  title,  the 
last  grantee,  being  also  a  party  to  the  suit,  should  be  reim- 
bursed for  the  purchase  money  he  paid,  in  so  far  as  the 
same  may  be  satisfied  out  of  money  awarded  to  the  de- 
fendant for  taxes  paid  or  other  charges. '^^'^ 

The  same  rule  applies  where  the  consideration  given  by 
the  defendant  was  not  money,  but  a  note,  bond,  or  other 
evidence  of  debt.  The  decree  should  provide,  not  for  its 
payment,  but  for  its  surrender  and  return  to  him.^^^  And 
so  also  where  the  consideration  was  a  transfer  of  personal 
property.    The  plaintiff  should  be  required  to  restore  it  or 

118  Supra,  §  694. 

117  Kirkpatrick  v.  Greenland,  147  Iowa,  37,  12.5  N.  W.  813. 
iisAshmead  v.   Colby,  -(>  Conn.   2S7 ;    Tarkington  v.   Purvis,   128 

Ind.  1S2,  2.5  N.  B.  879,  9  L.  R.  A.  607;  Nichols  &  Shepard  Co.  v.  Cald- 
well, 20  Ky.  Law  Rep.  136,  80  S.  W.  1099;  Witliam  v.  Walsh,  156 
Jlicli.  5S2,  121  N.  W.  309;  Krause  v.  Kranse,  125  Wis.  337,  104  N. 
W.  76. 

118  McParland  v.  Larkin,  155  111.  84,  39  N.  E.  609. 
120  Brown  v.  Columbus  (N.  J.  Oh.)  75  Atl.  917. 

i2iNeblett  v.  JlacFarland,  92  U.  S.  101,  2:1  L.  Ed.  471;  Nolan 
V.  Zagar,  266  111.  39,  107  N.  E.  105;  Jlay  v.  May,  29  Ky.  Law  Rep. 
1033,  96  S.  W.  840 ;   Coe  v.  Dickerson,  129  Mich;  61,  87  N.  W.  1028. 
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account  for  its  value.^^^  And  if  real  property  was  transfer- 
red to  the  plaintiff,  he  may  be  required  to  execute  a  recon- 
veyance of  it  as  the  price  of  a  decree  in  his  favor.^^' 

§  698.  Decree  on  Dismissal  of  Bill. — In  dismissing  a  bill 
in  equity  for  the  rescission  of  a  contract  or  the  cancellation 
of  a  written  instrument,  care  should  be  taken  not  to  incor- 
porate in  the  decree  any  provisions  which  might  prejudice 
the  rights  of  either  party  in  subsequent  proceedings  at 
law.^^*  Thus,  a  decree  dismissing  a  bill  in  equity  for  the 
cancellation  of  a  mortgage  and  of  the  note  secured  thereby, 
given  by  the  plaintiff  to  a  third  person  and  assigned  by  the 
latter  to  the  defendant  before  maturity,  the  plaintiff  hav- 
ing, in  ignorance  of  the  assignment,  made  payments  of  prin- 
cipal and  interest  to  the  assignor,  should  be  modified  so  as 
to  be  without  prejudice  to  the  plaintiff's  right  to  redeem 
the  land  from  the  mortgage. ^^°  And  a  decree  denying  a  re- 
scission and  the  recovery  of  the  amount  paid  under  the  con- 
tract, but  also  enjoining  the  collection  of  the  unpaid  bal- 
ance and  canceling  notes  and  a  trust  deed  given  therefor,  is 
improper,  since  it  attempts  to  make  a  new  contract  for  the 
parties  and  to  enforce  it  specifically .'■^'' 

§  699.  Costs. — The  successful  complainant  in  a  suit  for 
rescission  or  cancellation  on  the  ground  of  fraud,  or  for 
other  adequate  cause,  will  ordinarily  be  entitled  to  his 
costs. ^^'  But  if  he  has  received  money  or  other  valuable 
consideration  from  the  defendant,  which  he  will  be  bound 
to  restore  to  him  upon  obtaining  a  rescission,  he  must  show 
a  tender  or  offer  to  restore  such  consideration,  made  before 
bringing  suit  and  kept  good  continuously,  or  else  he  will 
not  be  entitled  to  the  costs. ^^^    Conversely,  if  the  bill  is  dis- 

12  2  Nichols  &  Shepard  Co.  v.  Caldwell,  26  Ky.  Law  Rep.  136,  80 
S.  W.  1099 ;    Bell  v.  Anderson,  74  Wis.  638,  43  N.  W.  666. 

123  Bell  V.  Campbell,  123  Mo.  1,  2.5  S.  W.  359,  45  Am.  St.  Rep.  505. 

12*  Vannatta  v.  Llndley,  198  111.  40,  64  N.  E.  735,  92  Am.  St.  Rep. 
270. 

125  Biggerstaff  v.  Marston,  161  JIass.  101,  36  N.  E.  785. 

126  Barth  v.  Deuel,  11  Colo.  494,  19  Pac.  471. 

127  Travelers'  Ins.  Co.  v.  Redfield,  6  Colo.  App.  190,  40  Pac.  195; 
ilonntain  t.  Low,  107  Iowa,  403,  78  N.  W.  55 ;  McKenzie  v.  Donnell, 
151  Mo.  431,  52  S.  W.  214. 

128  Dunbar  v.  Severance,  50  Kan.  395,  31  Pac.  1055;  IngersoU  v. 
Cunningliam,  95  App.  Div.  571,  88  N.  Y.  Supp.  711 ;    Harmon  v.  Hart 
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missed,  or  the  decision  is  in  the  defendant's  favor,  as,  by  a 
finding  that  the  contract  or  conveyance  assailed  is  good  and 
valid,  the  defendant  will  be  entitled  to  his  costs/-"  And 
so  also,  if  the  defendant  has  offered  to  do  substantially  all 
that  the  court  adjudges  the  plaintiff  to  be  entitled  to,  and 
the  plaintiff  has  refused  to  accept  the  off'er,  there  is  no  error 
in  imposing  upon  the  plaintiff  the  entire  costs  of  the  suit.^'" 
And  where  a  party,  by  his  own  negligent  or  careless  meth- 
ods, has  made  necessary  a  suit  to  cancel  certain  of  his 
notes  left  for  safe-keeping  with  a  person  whose  adminis- 
trator claims  them  as  evidences  of  debt  against  the  maker, 
he  should  pay  the  costs  of  the  proceeding,  though  substan- 
tially prevailing  therein. ^°^  And  again,  on  a  bill  filed  to 
set  aside  a  mortgage  as  v/holly  void,  where  it  was  decreed 
that  the  mortgage  was  good  as  to  the  greater  part  of  the 
amount  secured  by  it,  but  void  as  to  the  residue  only,  it 
was  held  that  the  costs  were  properly  awarded  against  the 
complainant. ^^^ 

(Tenn.  Ch.  App.)  53  S.  W.  310;  Hall  v.  Bank  of  Baldwin,  143  Wis. 
303,  127  N.  W.  969;  Fares  v.  Gleason,  14  Wash.  657,  45  Pac.  314. 
And  see,  supra,  §§  617,  625. 

i  =  s>  Gaylord  v.  Kelshaw,  1  Wall.  81,  17  L.  Ed.  612;  Burke  v.  Can- 
dee,  63  Barb.  (N.  Y.)  552;  Masterson  y.  Finnigan,  2  E.  I.  316;  Boyle 
T.  Robinson,  129  Wis.  567,  109  N.  W.  623. 

13  0  Gallagher  v.  Witherington,  29  Ala.  420;  Mutual  Nat.  Bank  v. 
Regan,  40  La.  Ann.  17,  3  South.  407. 

131  Andrews  v.  Hunt,  7  Maekey  (18  D.  C.)  311. 

i:''2Rood  V.  Winslow,  2  Doug.  (Mich.)  68. 
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CHAPTER  XLI 

OPERATION  AND   ElFFECT  OF  RESCISSION 

§  700.  In  General. 

701.  Revesting  of  Title. 

702.  Right  to  Possession  and  Disposal  of  Subject-Matter. 

703.  Recovery  or  Repayment  of  Consideration 

704.  Action  on  Rescinded  Contract. 

705.  Rights  of  Action  Based  on  Rescission. 

706.  Revival  or  Renewal  of  Contract. 

§  700.  In  General. — Whether  the  rescission  of  a  con- 
tract is  effected  by  mutual  consent,  by  the  demand  of  one 
party  acquiesced  in  by  the  other,  or  by  the  judgment  or  de- 
cree of  a  court,  its  effect  is  to  restore  both  parties  so  far 
as  possible  to  their  former  situation,  as  if  no  such  contract 
had  been  made,  and  to  reinvest  each  with  the  title  and  right 
to  whatever  he  has  parted  with  under  the  contract.^  Thus, 
a  subsequent  assignment  of  the  contract  by  one  of  the  par- 
ties to  a  third  person  will  have  no  effect  whatever  as  against 
the  rights  of  the  other  party. ^  So,  where  one  is  fraudulently 
induced  to  enter  into  a  modified  contract,  whereby  his 
rights  are  changed,  and  obtains  a  rescission  of  such  modi- 
fied contract,  he  may  then  resort  to  his  rights  under  the 
first  contract.^  And  one  fraudulently  induced  to  purchase 
certain  property  who,  instead  of  paying  the  purchase  price, 
credited  the  seller  with  the  amount  thereof  on  a  prior  in- 
debtedness, and  obtains  a  rescission  of  the  contract,  is  re- 
stored to  his  original  right  with  respect  to  the  prior  indebt- 
edness, and  the  credit  becomes  a  nullity.*  So  also,  if  a 
note  is  given  for  the  price  of  property  bought,  and  the  con- 
tract of  sale  is  rescinded,  the  consideration  for  the  note  is 

^  Western  Union  Tel.  Co.  v.  Kansas  Pac.  Ry.  Co.  (D.  C.)  4  Fed. 
284;  Hayt  v.  Bentel  (Cal.  App.)  126  Pac.  370;  Colson  v.  Smith,  9 
Ind.  8;  Chretien  v.  Richardson,  6  La.  Ann.  2;  Derepaa  v.  Shallus, 
15  La.  371 ;  Smead  v.  Lampher,  87  Vt.  1,  86  Atl.  1005 ;  Nye  v.  Tag- 
gart,  40  Vt.  295 ;  Jones  v.  Grove,  76  Wash.  19,  135  Pac.  488 ;  Mc- 
Claskey  v.  O'Brien,  16  W.  Va.  791. 

2  Davis  V.  Willis,  57  Hun,  200,  10  N.  T.  Supp.  883. 

3  O'Shea  v.  Vaughn,  201  Mass.  412,  87  N.  E.  616. 
*  Degraw  v.  Elmore,  50  N.  Y.  1. 
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taken  away  and  it  becomes  unenforceable,  and  if  a  judg- 
ment has  already  been  recovered  on  the  note,  the  rescission 
may  be  pleaded  in  defense  to  an  action  on  it.^  And  if  a  con- 
tract is  entered  into  as  auxiliary  to,  and  dependent  upon,  a 
former  contract  between  the  same  parties,  and  is  intended 
to  secure  its  performance,  if  the  principal  contract  is  re- 
scinded or  set  aside,  the  other  must  fall  with  it.°  But  a  dis- 
tinct and  independent  agreement  is  not  thus  affected, 
though  it  may  have  relation  to  the  same  subject-matter  and 
be  made  between  the  same  parties/  The  general  rule, 
moreover,  does  not  exclude  the  making  of  compensation 
for  the  value  or  use  of  the  subject-matter  while  in  the  pos- 
session of  the  party  against  whom  rescission  is  obtained. 
Thus,  the  rescission  of  a  lease  for  nonpayment  of  rent  does 
not  relieve  the  lessee  from  liability  for  installments  of  rent 
already  past  due  and  for  which  actions  are  pending.*  In 
the  case  where  a  right  of  rescission  is  enforced  by  suit,  the 
rescission  becomes  effective,  not  as  of  the  time  of  the  entry 
of  a  decree,  but  as  of  the  date  of  an  unequivocal  and  open 
declaration  by  the  injured  party  that  he  rescinds  the  con- 
tract, followed,  upon  the  refusal  by  the  other  party,  by  a 
prompt  application  to  the  court."  A  judgment  or  decree 
in  an  action  for  rescission  has  the  same  conclusive  effect 
as  any  other.  Thus,  for  instance,  when  judgment  has  been 
given  against  the  plaintiff  in  an  action  to  rescind  a  purchase 
of  personal  property  on  account  of  alleged  defective  qual- 
ity, he  cannot  maintain  an  action  for  a  diminution  of  the 
price  agreed  to  be  paid,  on  account  of  the  same  defect.^" 

5  Volking  V.  Huekabay,  67  Miss.  206,  7  South.  325 ;  Ward  v.  War- 
ren, 44  Or.  102,  74  Pac.  4S2;  Sterman  v.  Thorntou,  3  Ky.  Law  Rep. 
540. 

0  Callender  v.  Colegrove,  17  Conn.  1. 

7  Simplot  V.  Simplot.  14  Iowa,  440.  And  see  Babbitt  v.  Glbbs,  150 
N.  T.  281,  44  N.  E.  952 ;  Scbwelnburg  v.  Altman,  145  App.  Div.  377, 
130  N.  X.  Supp.  37 ;   Jarrett  v.  Johnson,  11  Grat.  (Va.)  327. 

8  City  of  New  York  v.  New  York  Kefrigeratlng  Construction  Co., 
146  N.  Y.  210,  40  N.  E.  771. 

9  Harper  v.  City  of  Newburgh,  159  App.  Dlv.  695,  145  N.  X.  Supp. 
59;  Wilcox  V.  Lattln,  93  Cal.  588,  29  Pac.  226;  Comer  v.  Franklin, 
169  Ala.  573,  53  South.  797 ;  Gross,  Kelly  &  Co.  v.  Bibo,  19  N.  M.  495, 
145  Pac.  480. 

1"  Peterson  v.  Burn,  3  La.  Ann.  655. 
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§  701.  Revesting  of  Title. — When  a  contract  for  the  sale 
of  either  real  or  personal  property  is  rescinded,  the  title  to 
the  subject-matter  of  the  contract  revests  in  the  grantor  or 
vendor,^ "■  and  he  may  thereafter  deal  with  it  as  his  own,  and 
may  sell  and  convey  it  to  a  third  person  without  any  lia- 
bility to  the  other  party  to  the  abrogated  contract. ^^  And 
where  a  purchaser  of  land  makes  permanent  improvements 
thereon  attached  to  the  freehold,  and  then,  being  unable  to 
pay  for  the  land,  surrenders  the  property  to  the  vendor, 
without  express  reservation  of  the  improvements,  and  the 
contract  of  purchase  is  canceled,  the  improvements  go  with 
the  property  back  to  the  vendor.^'  And  further,  if,  under 
the  law  of  the  state,  a  bond  for  a  deed  has  the  status  of  an 
incumbrance  on  the  land,  the  vendor  has  a  right,  on  rescis- 
sion of  the  contract  by  the  vendee,  to  have  the  bond  can- 
celed." 

A  decree  in  equity  canceling  a  conveyance  will  defeat  a 
contingent  remainder  depending  on  the  estate  created  by 
the  deed  set  aside  by  the  decree,^'  and  also  any  title  derived 
from  the  grantee  in  the  conveyance  after  the  commence- 
ment of  a  suit  to  vacate  it.^^  And  grantees  in  a  deed,  set 
aside  on  the  ground  of  their  fraud,  may  not  set  up  a  mort- 
gage which  they  acquired  through  their  active  fraud  in 
representing  it  to  be  an  invalid  incumbrance,  and  which,  if 
valid,  would  be  merged  by  being  assigned  to  one  of  the 
grantees. ^'^  But  the  cancellation  of  a  deed  or  other  con- 
veyance of  land  cannot  affect  or  impair  the  rights  of  an  in- 

11  Duncan  v.  Baird,  8  Dana  (Ky.)  101 ;  Latour  v.  Guillory,  130 
La.  570,  58  South.  341 ;  Nixon  v.  Bozeman,  11  La.  Ann.  750 ;  Aldine 
JIfg.  Co.  V.  Barnard,  84  Mich.  632,  48  N.  W.  280 ;  Coffman  v.  Huck, 
19  Mo.  435 ;  Marvin  v.  Lewis,  61  Barb.  (N.  y.)  49 ;  Carter  t.  Wallier, 
2  Rich.  (S.  C.)  40;  Wilkins  v.  McCorkle,  112  Tenn.  688,  80  S.  W.  834; 
Williams  v.  McComb  (Tex.  Civ.  App.)  163  S.  W.  654. 

12  Chrisman  v.  Miller,  21  111.  227;  Pelley  v.  Walker,  79  Iowa,  142, 
44  N.  W.  346 ;   Love  v.  Belk,  36  N.  C.  103. 

isPatton  V.  Moore,  16  W.  Va.  428,  37  Am.  Rep.  789;  Boulder  Val- 
ley Ditch  Min.  &  Mill.  Co.  v.  Farnham,  12  Mont.  1,  29  Pac.  277.  See 
Shelly  v.  Winder,  36  La.  Ann.  182. 

1*  Ankeny  v.  Clark,  1  Wash.  549,  20  Pac.  583. 

15  Campbell  v.  Watson,  8  Oliio,  498. 

18  Shotwell  V.  Lawson,  30  Miss.  27,  64  Am.  Dec.  145. 

17  Murphy  v.  Robinson,  214  Mass.  585,  102  N.  E.  75. 


§   702  RESCISSION   OF  CONTRACTS  1580 

nocent  purchaser  or  mortgagee  from  the  vendee,  taking  for 
vahie  and  without  notice  and  before  suit  brought/^  nor,  it 
seems,  the  rights  of  the  vendee's  assignee  for  the  benefit  of 
his  creditors. '■''  And  in  a  case  of  the  sale  of  personal  prop- 
erty, where  the  purchaser  became  insolvent  and  wrote  to 
the  seller  rescinding  the  sale,  to  which  the  latter  assented, 
while  the  goods  were  in  transit,  it  was  held  that  the  title  to 
the  goods  revested  in  the  seller,  even  as  against  an  inno- 
cent purchaser  without  notice  from  the  btiyer.^" 

§  702.  Right  to  Possession  and  Disposal  of  Subject-Mat- 
ter. — Upon  rescission  of  a  contract  of  sale,  whether  of  real- 
ty or  personalty,  the  seller  becomes  entitled  to  resume  and 
retain  the  possession  of  the  subject-matter,  which  the  pur- 
chaser is  bound  to  surrender  to  him  on  demand,  and  if  such 
demand  is  refused,  the  seller  is  justified  in  taking  any  law- 
ful means  to  secure  the  possession,  and  is  not  liable  in  dam- 
ages for  so  doing.^^  Moreover,  he  may  have  the  aid  of  the 
courts  if  possession  is  withheld  from  him.  If  rescission  of 
a  sale  of  land  is  decreed  in  equity,  the  court  may  order  the 
surrender  of  possession,  or  may,  if  necessary,  grant  the  ven- 
dor a  writ  of  possession,'^  or  if  rescission  of  such  a  contract 
is  effected  by  the  act  of  the  parties  out  of  court,  the  ven- 
dor may  maintain  an  action  of  unlawful  detainer  against  the 
purchaser,^'  and  in  the  case  of  a  sale  of  chattels  he  may 
proceed  to  recover  the  goods  by  replevin,'*  or,  after  demand 

18  Holbrook  v.  Betton,  5  Fin.  00;  Hoeb  v.  MascWnot,  140  Ky.  330, 
131  S.  W.  23;  Burt  &  Brabb  Lumlier  Co.  v.  Bailey,  22  Ky.  Law 
Rep.  1264,  60  S.  W.  JS.-;; ;  Levy  v.  I^Tson.^  (Tex.  Civ.  App.)  131  S.  W. 
446;  Stoppleman  v.  Paetz,  7:"  Wis.  510,  44  N.  W.  S34.  But  see  AcUer 
V.  Adler,  126  La.  472,  52  Soutli.  r;r,S ;  McDonald  v.  Aubert,  17  La. 
448.  On  the  question  of  the  intervening  rights  of  third  persons  in 
such  ca.-ios,  see,  supra,  §§  63S,  640. 

19  .Ti'iii'S  V.  Langdon  (Ky.)  3  S.  W.  129. 
2  0  Kloes  V.  "Wurmser,  34  Mo.  /.pp.  453. 

21  Shipman  v.  Horton,  17  Conn.  481;  Terrance  v.  Crowley,  62 
Misc.  Kep.  138,  116  N.  T.  Supp.  417;  Hawkins  v.  Stark,  19  Johns. 
(N.  Y.)  305;  Cook-Reynolds  Co.  v.  Chipman,  47  Mont.  2S9,  133  Pac. 
694;  Stuart  v.  University  Lnmbor  &  SMngle  Co.,  66  Or.  546,  132 
Pac.  1,  i:!5  I'ac.  1C.5.  See  aiahn  v.  Chicago  &  M.  Electric  Ry.  Co.,  140 
Wis.  8.  121  X.  W.  645. 

2  2  Otncei-  V.  Murphy,  8  Terg.  (Tenn.)  502.     See,  supra,  §  693. 

23  SuUivan  v.  Ivey,  2  Snced  (Tcnn.)  487. 

24  Wilmot  V.  Lyon,  11  Ohio  Clr.  Ct.  R.  23S. 
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and  refusal  of  restoration,  may  proceed  in  trover  and  con- 
version,^^ or  by  other  appropriate  action  to  recover  the 
value  of  the  goods  at  the  time  of  demand.^"  Further,  when 
a  contract  of  sale  has  been  rightfully  declared  rescinded  by 
the  vendor,  or  has  been  repudiated  or  disaffirmed  without 
justification  by  the  purchaser,  it  is  the  right  of  the  vendor 
to  sell  the  same  property  to  any  third  person  whom  he 
may  choose  and  vest  title  in  the  latter,  without  regard  to 
any  notice  which  such  third  person  may  have  of  tlie  rela- 
tions between  the  vendor  and  the  original  purchaser.^  ^ 
But  if  a  purchaser  rejects  goods  delivered  under  the  con- 
tract, and  the  seller  requests  him  to  sell  them  at  the  best 
advantage,  which  is  done,  no  fraud  being  practised,  any 
loss  occurring  by  the  sale  must  fall  on  the  vendor.^*  But 
if  the  contract  purchaser  of  land  makes  default  in  his  pay- 
ments, and  it  is  then  agreed  between  the  parties  that  the 
land  shall  be  sold  at  public  sale,  and  that  the  proceeds  of 
such  sale  shall  be  applied  in  payment  of  the  stipulated  pur- 
chase money  and  the  balance,  if  any,  shall  go  to  the  con- 
tract purchaser,  and  the  public  sale  is  had  and  the  land  bid 
in  by  the  vendor  for  a  sum  not  exceeding  the  stipulated 
purchase  money,  his  obligation  to  the  purchaser  is  entirely 
fulfilled,  and  if  he  afterwards  sells  the  land  to  a  third  per- 
son for  a  higher  price,  he  is  not  liable  to  the  original  pur- 
chaser for  the  difference.^" 

§  703.  Recovery  or  Repayment  of  Consideration. — Up- 
on the  rescission  of  a  contract,  either  of  the  parties  will  be 
entitled  to  demand  and  recover  from  the  other  whatever 
was  paid  to  him  as  the  consideration  of  the  contract  or  in 
execution  of  its  terms,  making  allowance,  of  course,  for  the 
set-off  of  corresponding  demands  on  the  other  side.^"    And 

2  5  Gottlieb  V.  Peck  &  Mack  Co.  (Sup.)  125  N.  T.  Supp.  829. 
26  Hurd  V.  Birch,  11  N.  Y.  St.  Eep.  870. 

=  7  Todd  V.  Everett,  78  Mich.  595,  44  N.  W.  583;  Goodwin  t.  Nelin, 
35  How.  Prac.  (N.  Y.)  402 ;  Keina  v.  Hamilton,  59  Tex.  Civ.  App.  6, 
125  S.  W.  56;  Berry  v.  Wadhams  Oil  Co.,  156  Wis.  588,  146  N.  W. 
783. 

28  Bacon  v.  Cobb,  45  111.  47. 

29  jNIcDougald  V.  Graham,  73  N.  C.  310;  Johnson  v.  Ackless,  Breese 
(1  111.)  92. 

3  0  Falke  v.  Brule,  17  Colo.  App.  499,  68  Pac.  1064;  Bales  v.  Wed- 
dle,  14  Ind.  349 ;    King  Bros.  v.  Perfection  Block  Mach.  Co.,  81  Kan. 
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the  law  will  raise  an  implied  promise  of  repayment  on  the 
part  of  one  thus  receiving  money  under  a  contract  which  is 
afterwards  rescinded,  so  that  an  action  of  assumpsit  may  be 
maintained  against  him,  as  for  money  had  and  received. '"^ 
Thus,  on  the  rescission  of  a  contract  to  sell  and  convey 
land,  the  vendor  is  bound  to  return  to  the  purchaser  any 
payments  made  by  the  latter,^-  unless  there  is  a  provision 
in  the  contract  for  the  forfeiture  of  any  installment  already 
paid  or  its  retention  as  liquidated  damages  by  the  vendor.^* 
So,  where  merchandise  is  returned  to  the  seller  for  an  al- 
leged breach  of  warranty  or  because  of  alleged  fraud  the 
seller,  by  accepting  the  property,  becomes  liable  for  the 
price  paid.''*  So,  where,  pending  a  suit  by  a  seller  to  set 
aside  a  sale  on  credit  to  brokers,  the  brokers  sold  the  prop- 
erty, they  were  held  liable  to  the  seller,  on  the  sale  being 
set  aside,  for  the  total  proceeds  of  the  sale  rnade  by  them, 
less  only  their  actual  expenses.*^ 

§  704.  Action  on  Rescinded  Contract. — When  a  contract 
is  rescinded  or  canceled,  whether  by  consent  of  the  parties 
or  by  judgment  of  a  court,  it  is  abrogated  for  all  purposes, 

809,  106  Pac.  1071 ;  Putnam  v.  Bolster,  216  Mass.  367,  103  N.  E.  942 ; 
Morrison  v.  Ives,  4  Smedes  &  M.  (Miss.)  652;  Thiele  v.  Carey,  85 
Neb.  4.54,  123  N.  W.  442,  133  Am.  St.  Rep.  679;  Fuller  v.  Little,  7 
N.  H.  535 ;  Raymond  v.  Beamard,  12  Johns.  (N.  T.)  274,  7  Am.  Dec. 
317;  Ridden  v.  Lynch,  133  N.  Y.  Supp.  468;  Rogers  v.  Simpson,  31 
Ohio  Cir.  Ct.  R.  103 ;  Halloway  v.  Daris,  Wright  (Ohio)  460 ;  J.  K. 
Armsby  Co.  v.  Grays  Harbor  Commercial  Co.,  62  Or.  173,  123  Pac. 
32;  Hudson  v.  Reel,  5  Pa.  279;  Spalding  v.  Hedges,  2  Pa.  240; 
Ti-exler  v.  Wilson,  96  S.  C.  176,  80  S.  E.  271;  Williams  v.  Hurt,  2 
Humph.  (Tenn.)  OS.  On  the  general  subject  of  the  restoration  or 
return  of  the  consideration  paid,  on  rescission  of  a  contract,  see, 
supra,  §§  616-637.  Provision  for  such  restoration  incorporated  in 
decree  for  rescission,  supra,  §  688 ;  granting  lien  on  land  to  secure 
return  of  consideration,  supra,  §  694 ;  ordering  return  to  defendant 
of  consideration  paid  by  him,  on  rescission  at  suit  of  plaintiff,  supra, 
§  697. 

31  Penny  v.  Cameron,  1  G.  Greene  (Iowa)  380;  Carneal  v.  May,  2 
A.  K.  Marsh.  (Ky.)  587,  12  Am.  Dec.  453 ;  Greder  v.  Stahl,  22  S.  D. 
139,  11.'3  N.  W.  1129. 

3  2  Redman  v.  JIalvin,  23  Iowa,  296;  Reiger  v.  Turley,  151  Iowa, 
491,  131  N.  W.  866. 

S3  Hill  V.  Townsend,  69  Ala.  286.  See  Smith  v.  Hussey,  119  La. 
32,  43  South.  002. 

34  Dougherty  v.  Neville,  186  N.  Y.  578,  79  N.  E.  1103. 

3  5  Avila  V.  Lockwood,  98  N.  Y.  32. 
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except  only  in  so  far  as  it  must  be  looked  to  with  regard  to 
the  restoration  of  the  parties  to  their  former  situation,  and 
hence  no  action  can  be  maintained  which  is  founded  upon 
or  grows  out  of  a  rescinded  contract,  or  which  is  only  sus- 
tainable on  the  theory  that  such  a  contract  remains  in 
force. '°  Thus,  if  a  contract  is  rescinded  by  mutual  consent 
or  by  demand  on  one  side  acquiesced  in  on  the  other,  and 
there  is  no  express  reservation  of  claims  for  damages  previ- 
ously sustained  under  it,  there  is  an  implied  waiver  of  any 
such  claims,  and  neither  party,  after  the  rescission,  can 
sue  the  other  for  damages  sustained  by  a  previous  breach 
of  the  contract.'''^  For  the  same  reason,  after  a  contract 
for  the  sale  of  land  or  goods  has  been  rescinded,  no  action 
can  be  maintained  for  the  stipulated  price  or  the  unpaid  por- 
tion of  it,  nor  on  promissory  notes  given  for  the  agreed 
price.'*  And  when  a  contract  for  the  sale  of  land  contains 
a  reservation  of  a  vendor's  lien  for  the  unpaid  part  of  the 
price,  this  provision  is  abrogated  along  with  the  rest  of  the 
contract  upon  its  rescission,  and  cannot  thereafter  be  en- 
forced:'" Again,  when  a  contract  requiring  the  rendition 
of  personal  services  is  rescinded,  no  recovery  can  be  had 
upon  it  for  the  salary,  commissions,  or  other  compensation 
stipulated  to  be  paid,*"  and  a  contractor  for  the  erection  of 

3  6  Weeks  v.  United  States,  45  Ct.  01.  409;  Roquemore  v.  Vulcan 
Iron  Works,  151  Ala.  643,  44  South.  557 :  McCrea  v.  Ford,  24  Colo. 
App.  506,  135  Pac.  465;  Dickerson  v.  Lankford,  69  Fla.  127,  67 
South.  807;  Rhoads  v.  Jones,  95  Ind.  341;  Kimmerle  v.  Hass,  53 
Mich.  341,  19  N.  W.  26;  Sachleben  t.  Wolfe,  61  Mo.  App.  28;  Fine 
V.  Hornsby,  2  Mo.  App.  61. 

37  Hecht  V.  White,  13  Ga.  App.  790,  80  S.  E.  15;  Harvey  v.  Van 
De  Mark,  71  111.  117;  Mitchell  v.  Wedderbum,  68  Md.  139,  11  Atl. 
760 ;  Thorn  v.  Morgan  &  Whateley  Co.,  135  Mich.  51,  97  N.  W.  43 ; 
Ldpschutz  V.  Weatherly,  140  N.  C.  365,  53  S.  B.  132;  Stewart  v. 
Salisbury  Realty  &  Ins.  Co.,  159  N.  C.  230,  74  S.  E.  736 ;  Haldeman 
T.  Chambers,  19  Tex.  1;  Alabama  Oil  &  Pipe  Line  Co.  v.  Sun  Co. 
(Tex.  Civ.  App.)  90  S.  W.  202.  But  see  this  last  case  on  appeal,  99 
Tex.  606,  92  S.  W.  253. 

3  8  Dickey  v.  Smith,  127  Ga.  645,  56  S.  B.  756;  Foster  v.  Smith,  56 
111.  209;  Roney  v.  H.  S.  Halvorsen  Co.,  29  N.  D.  13,  149  N.  W.  688; 
Womenlsdorf  v.  O'Connor,  53  W.  Va.  314,  44  S.  B.  191. 

3  9  Cornelius  v.  Harris  (Tex.  Civ.  App.)  163  S.  W.  346;  Stinson  v. 
Sneed  (Tex.  Civ.  App)  163  S.  W.  989. 

40  Barron  v.  International  Trust  Co.,  184  Mass.  440,  68  N.  B.  831; 
Ward  V.  Cook,  158  Mich.  283,  122  N.  W.  785 ;   Eames  Vacuum  Brake 
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a  building,  who  voluntarily  abandons  work  under  it,  there- 
by acquiescing  in  its  abrogation,  loses  his  right  to  recover 
what  he  was  to  be  paid  under  it  and  also  the  value  of  his 
materials  used.*^  It  is  true,  as  will  be  shown  in  the  next 
section,  that  one  who  has  rendered  valuable  services  under 
a  contract  which  is  afterwards  rescinded  may  usually  re- 
cover the  fair  value  of  those  services  upon  a  quantum  mer- 
uit. But  the  point  to  be  here  noticed  is  that  his  recovery 
in  such  cases  is  not  based  upon  the  rescinded  contract,  but 
upon  an  implied  contract,  and  hence  the  measure  of  his 
recovery  is  not  necessarily  the  price  stipulated  in  the  con- 
tract.*^ In  pursuance  of  the  same  general  principle,  it  is 
held  that  where  a  contract  for  the  purchase  and  sale  of  cer- 
tain perishable  property  is  canceled  by  consent,  the  seller 
is  not  entitled  to  recover  from  the  buyer  for  loss  on  the 
property  on  its  sale  to  a  third  person  after  the  cancella- 
tion.*^ And  a  judgment  rescinding  a  contract  takes  effect 
as  of  the  time  of  the  bringing  of  the  action,  and  the  plain- 
tiff is  not  considered  as  bound  under  the  contract  in  the 
meantime.** 

§  705.  Rights  of  Action  Based  on  Rescission. — When  a 
contract  is  terminated  by  a  notice  of  rescission  and  refusal 
of  further  performance,  given  by  one  party  to  the  other,  but 
without  adequate  cause,  or  by  its  repudiation  by  one  of  the 
parties,  the  other  party  thereupon  has  a  right  of  action  for 
all  such  damages  as  he  may  have  sustained  by  reason  of 
such  rescission  or  abandonment.*"     If  the  rescission  was 

Co.  V.  Prossei-,  ir>7  N.  Y.  2S9,  51  N.  E,  9SG.  But  see  People  v.  Re- 
public Sav.  &  Loan  Ass'n,  97  App.  Div.  .31,  89  X.  Y.  Supp.  .582,  hold- 
ing that,  where  a  contract  is  merely  voidable,  its  disaffirmance  does 
not  impair  the  right  to  payment  thereunder  of  money  earned  pur- 
suant to  its  terms  before  the  disaflirmance. 

"  Jlarehant  v.  Hayes,  117  Cal.  CCO,  49  Pac.  S-iO. 

4  2  Tebbetts  v.  Raskins,  16  Me.  283. 

4  3  Darby  v.  Hall,  3  Pennewill  (Del.)  25,  50  Atl.  64. 

n  JJ.  Naught  V.  Eqniiable  Life  Assur.  Soc,  136  App.  Div.  774,  121 
N.  Y.  Supp.  447. 

45  Philadelphia,  W.  &  B.  E.  Co.  v.  Howard,  13  How.  307,  14  L. 
Ed.  1.j7;  PoL'ers  v.  Garland,  19  D.  C.  24;  Hunter  V,'.  Finch  &  Co. 
V.  New  Ohio  Washed  Coal  Co.,  156  111.  App.  5^9  ;  Harmon  v.  Thomp- 
son, 119  Ky.  528,  84  S.  W.  569;  Listman  Jlill  Co.  v.  Dufresne,  111 
Me.  104,  88  Atl.  354 ;    Eodemer  v.  Gonder,  9  Gill  Qld.)  2S8 ;    Duff  v. 
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effected  by  mutual  consent,  and  it  was  a  part  of  the  agree- 
ment that  one  of  the  parties  should  pay  a  stipulated  sum 
to  the  other,  the  latter  has  a  right  of  action  for  that  sum.*" 
The  damages  thus  accruing  to  and  recoverable  by  a  vendor 
of  land  on  rescission  of  the  contract  may  include  the  rents 
and  profits  of  the  land  while  in  the  vendee's  occupation  or 
the  reasonable  value  of  its  use  and  occupation,*'  but  not 
a  claim  for  waste,  deterioration,  or  diminution  in  the  value 
of  the  property,  unless  caused  by  the  neglect  or  misconduct 
of  the  vendee.**  In  case  of  rescission  of  a  contract  for  the 
sale  or  hiring  of  personal  property,  the  vendor  or  lessor 
may  similarly  recover  damages  to  the  extent  of  the  fair 
value  of  its  use,*"  but  where  he  rescinds  for  delay  on  the 
part  of  the  buyer  in  giving  directions  for  the  shipment  of 
the  property,  he  is  not  entitled  to  damages  for  the  cost  of 
storage  and  insurance  while  holding  the  property  subject 
to  the  buyer's  order.^"  On  the  other  hand,  where  it  is  the 
purchaser  of  land  who  is  entitled  to  recover  damages  on 
the  rescission  or  repudiation  of  the  contract,  he  may  in- 
clude in  his  claim  the  amount  expended  by  him  in  paying 
off  incumbrances  on  the  property, °^  and  what  he  has  spent 
in  making  permanent  and  valuable  improvements  before  the 
termination  of  the  contract,"^  but  not  the  cost  of  improve- 
ments made  after  an  unequivocal  repudiation  of  the  con- 
tract.^* Also  a  purchaser  of  real  property,  after  rescission 
of  the  contract,  may  include  in  his  claim  for  damages  the 

Magulre,  107  Mass.  87;  Theo.  Ollesheimer  &  Bro.  v.  Foley,  42  Tex. 
Civ.  App.  252,  95  S.  W.  688;  Drew  v.  Edmunds,  60  Vt.  401,  15  Atl. 
100,  6  Am.  St.  Kep.  122. 

46  Houston  T.  Sledge,  101  N.  C.  640,  8  S.  E.  145,  2  L.  R.  A.  487. 

47  Grainger  v.  Jenkins,  156  Ky.  257,  160  S.  W.  926,  L..  R.  A.  1915E, 
404 ;  Goodloe  v.  Woods,  115  Va.  540,  80  S.  E.  108 ;  Stinson  v.  Sneed 
(Tex.  Civ.  App.)  163  S.  W.  989. 

48  Williams  v.  Price,  5  ilunf.  (Va.)  507;  Bourgeat  v.  Smith's  Syn- 
dics, 16  La.  467 ;    Daquin  v.  Coiron,  3  La.  387. 

4  9  Dawson  Mfg.  Co.  v.  Brunswick  &  A.  R.  Co.,  51  Ga.  136;  Ohio 
Valley  Trust  Co.  v.  Allison,  243  Pa.  201,  89  Atl.  1132;  Fleming  v. 
Hanley,  21  R.  I.  141,  42  Atl.  520. 

5  0  Joppa  Mattress  Co.  v.  Arkansas  Valley  Cotton  Oil  Co.,  101  Ark. 
548,  142  S.  W.  831. 

61  Hendrickson  v.  Reed,  126  Ind.  519,  26  N.  E.  205. 

6  2  In  re  Sutton's  Estate,  200  Pa.  163,  49  Atl.  776. 

6  8  Luckenbach  v.  Thomas  (Tex.  Civ.  App.)  166  S.  W.  99. 
Black  Resc. — 100 
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cost  of  necessary  repairs  made  by  him  upon  the  premises 
and  the  cost  of  removing  his  goods  from  the  premises.^* 
But  where  a  debtor,  through  fraud,  obtained  goods  from 
the  plaintiff,  and  the  contract  was  afterwards  rescinded,  it 
was  held  that  there  was  no  obligation  on  the  part  of  the 
plaintiff  to  reimburse  the  debtor  for  money  paid  out  by 
him  for  freight. ^^  A  person  against  whom  rescission  or  re- 
pudiation of  a  contract  is  declared,  without  fault  on  his 
part,  is  entitled,  in  his  suit  for  damages,  to  recover  the  prof- 
its which  he  would  have  made  if  allowed  to  complete  the 
contract. ^^  But  one  who  takes  the  initiative,  and  disaffirms 
or  rescinds  the  contract,  though  entitled  to  recover  what 
he  has  actually  paid  or  given  under  it,  is  not  entitled  to 
prospective  profits." 

Where  one  of  the  parties  to  an  executory  contract  repu- 
diates it  before  its  performance  is  finished,  and  informs  the 
other  party  of  his  intention,  the  latter  has  no  right  to  com- 
plete the  contract  and  then  sue  on  it  for  the  recovery  of 
the  contract  price ;  as,  for  instance,  where  one  gives  an  or- 
der for  an  article  to  be  specially  manufactured  for  him,  and 
countermands  his  order  after  the  manufacturer  has  begun 
work  on  it,  the  latter  cannot  complete  the  article  and  re- 
cover the  entire  contract  price. ^'^  But  one  who  has  render- 
ed valuable  services  or  given  a  valuable  consideration  un- 
der a  contract  which  is  afterwards  abrogated  without  his 
fault,  before  completion  of  the  purpose  or  undertaking  in- 

6  4  Ohio  Valley  Trust  Co.  v.  Allison,  243  Pa.  201,  89  Atl.  1132. 

5B  Chamberlin  v.  Fuller,  59  Vt.  247,  9  Atl.  832. 

5  8  Goodenougti  v.  Fuller,  5  N.  T.  St.  Rep.  896;  Forrest  v.  Caldwell, 
5  La.  Ann.  220. 

6T  Keck  Y.  Pfeil,  173  111.  App.  319;  Hayes  v.  Stortz,  131  Mlcb.  63, 
90  N.  W.  678 ;  I>avis  v.  Tubbs,  7  S.  D.  488,  64  N.  W.  534 ;  Milliken  v. 
Callahan  County,  69  Tex.  205,  6  S.  W.  681. 

ssHyiand  v.  Giddings,  11  Gray  (Mass.)  232;  H.  G.  Vogel  Co.  v. 
Wolff,  156  App.  Div.  584,  141  N.  T.  Supp.  756 ;    Goodenough  v.  Fuller, 

5  N.  Y.  St.  Rep.  896;  Meyer  v.  Hallock,  25  N.  Y.  Super.  Ct.  284; 
McCoy  v.  Harnett,  53  N.  C.  272 ;  Chicago  Bldg.  &  Mfg.  Co.  v.  Barry 
(Tenn.  Ch.  App.)  52  S.  W.  451 ;  Haroilton  v.  James  A.  Cushman 
Mfg.  Co.,  15  Tex.  Oiv.  App.  338,  39  S.  W.  641 ;   Richards  v.  Manitowoc 

6  N.  Traction  Co.,  140  Wis.  85,  121  N.  W.  937,  133  Am.  St.  Rep.  1063 ; 
Tufts  V.  Weinfeld,  88  Wis.  647,  60  N.  W.  992.  And  see  Delaware  Ma- 
rine Supply  Mfg.  Co.  V.  Philadelphia  Lamp  Mfg.  Co.  (Del.)  95  Atl. 
235 ;    Thomas  v.  Clayton  Piano  Co.  (Utah)  151  Pac.  543. 
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tended  by  the  contract,  may  sue  for  and  recover  the  value 
of  his  services  or  of  the  consideration  which  he  gave,  not 
basing  his  action  upon  the  rescinded  contract,  but  upon  an 
implied  promise  to  compensate  him,  and  in  this  case  he 
recovers  upon  a  quantum  meruit,  and  not  necessarily  the 
price  stipulated  in  the  contract  or  any  proportional  part  of 
it."'  But  in  any  case,  a  person  is  not  entitled  to  recover 
damages  for  the  rescission  of  a  contract,  where  the  re- 
scission was  based  on  his  own  abandonment  of  it  or  his  de- 
lay or  failure  of  performance.""  And  an  action  will  not  lie 
to  recover  back  money  paid  on  a  contract,  on  the  ground  of 
its  abandonment,  where  the  abandonment  does  not  occur 
until  after  the  action  is  brought."^ 

§  706.  Revival  or  Renewal  of  Contract. — After  a  contract 
has  been  rescinded,  it  may  be  renewed  or  revived  either  by 
an  express  agreement  of  the  parties  to  that  effect,  or  by 
acts  on  their  part  which  show  an  intention  to  give  it  new 
force  and  effect.*^  But  a  contract  once  rescinded  or  abro- 
gated cannot  be  reinstated  or  made  operative  again  by  the 
act  or  declaration  of  one  of  the  parties  without  the  consent 
of  the  other.*^  Thus,  after  a  contract  for  the  purchase  of 
land  has  been  rescinded  by  the  vendee  on  the  ground  of  a 
failure  or  defect  of  title  in  the  vendor,  the  latter  cannot  re- 
vive the  contract  by  the  tender  of  a  deed,  even  if  it  would 
convey  a  good  and  sufficient  title."*  So  a  purchaser  who 
has  acquiesced  in  a  forfeiture  asserted  by  the  vendor  for 
default  in  payment,  and  has   surrendered   the  possession, 

B9Chapin  v.  Norton,  6  McLean,  500,  Fed.  Cas.  No.  2,599;  Sanger 
V.  City  of  Chicago,  65  111.  506;  Brown  v.  Mahurin,  39  N.  H.  156; 
Gary  v.  Hull,  11  Johns.  (N.  Y.)  441;  Meacham  v.  Gardner,  27  Pa. 
Super.  Ct.  296 ;  Porter  v.  Woods,  H  Humph.  (Tenn.)  56,  39  Am.  Dec. 
153 ;    Martin  v.  Eames,  26  Vt.  476. 

eo  Chapin  v.  Norton,  6  'McLean,  500,  Fed.  Cas.  No.  2,599;  Clay 
County  Land  &  Cattle  Co.  v.  Skidniore,  26  Tex.  Civ.  App.  472,  64  S. 
W.  815 ;   Pancher  v.  Goodman,  29  Barb.  (N.  Y.)  315. 

ei  Morrison  v.  Ives,  4  Smedes  &  M.  (Miss.)  652. 

8  2  Stromberg  v.  Western  Tel.  Const.  Co.,  86  111.  App.  270. 

6  3  Lassen  v.  Mitchell,  41  111.  101;  Dixon-Hanson  Co.  v.  Svoboda, 
161  111.  App.  410;  Kinney  v.  Kiernan,  49  N.  Y.  164;  Lawlor  v.  Mag- 
nolia Metal  Co.,  33  App.  Div.  356,  53  N.  Y.  Supp.  950 ;  Cobb  v.  Hall, 
33  Vt.  233. 

61  Wilcox  V.  Lattin,  93  Cal.  588,  29  Pac.  226. 
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cannot  thereafter,  by  taking  and  retaining  the  possession  by- 
force,  reinstate  the  original  contract  and  claim  the  right 
to  carry  it  out-'^  And  again,  the  rescission  of  one  contract 
cannot  revive  another,  unless  there  is  a  consent  of  the  par- 
ties thereto,  manifested  by  express  words  or  by  necessary 
implication.^'  And  vi^here  parties  enter  into  a  contract 
which  expressly  cancels  a  prior  contract  between  them,  and 
relieves  them  from  further  liability  thereunder,  the  two 
contracts  are  independent,  and  the  second  is  not  a  contin- 
uation of  the  first.*^ 

6  6  Kennedy  y.  Ford,  183  Mich.  481,  149  N.  W.  1013. 
68  Oakley  v.  Ballard,  Hemp.  475,  Fed.  Cas.  No.  10,393.     And  see 
Kennison  y.  Lundy,  45  Utah,  495,  146  Pac.  552. 
67  MagnoUa  Metal  Co.  y.  Gale,  189  Mass.  124,  75  N.  B.  219. 
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ABANDONMENT, 

Of  contract,  as  ground  for  rescission,  6. 

Failure  or  refusal  of  performance,  196-220. 
Kefusal  to  perform,  as  evidencing,  202. 

Declared  intention  not  to  perform,  204. 
Inability  to  perform,  206. 

Party  disabling  himself  to  perform,  210. 
From  impossibility  of  performance,  208. 
Destruction  of  subject-matter,   200. 
Sale  of  subject-matter  to  third  party,  211. 
Breach  of  covenant  or  condition  as,  212. 
By  failure  of  punctual  performance,  216-220. 
Of  enterprise,  releasing  subscribers,  353. 
Of  premises,  ground  for  canceling  lease,  462. 
By  lessee  of  mining  property,  471. 
Of  rights  by  holder  of  insurance  policy,  496. 
As  efEecting  rescission  by  mutual  consent,  532. 

ABUSE  OF  PROCESS, 

Duress  practised  by  means  of,  233. 

ACCEPTANCE, 

Of  defective  article,  as  precluding  rescission,  105. 

Of  incomplete  or  unpunctual  performance,  effect  of,  215-220. 

Of  surrender  of  insurance  policy  for  canceUatiou,  492. 

Of  gift  by  donee,  497. 

Of  offer  of  rescission,  529. 

Of  property  returned,  as  evidencing  rescission,  579. 

Of  offer  of  partial  rescission,  588. 

ACCIDENT, 

As  ground  for  rescission,  156. 

Rendering  performance  impossible,  rescission  for,  160. 
As  excuse  for  default  in  performance,  201. 
Destruction  of  subject-matter  of  contract,  209. 
Release  of  damages  from,  rescission  of,  389. 

ACCORD  AND  SATISFACTION, 
See  Release. 
As  waiver  of  right  to  rescind,  613. 

ACCOUNTING, 

On  rescission  of  sale  of  land,  632-637. 
Liability  for  waste,  633. 
Interest  on  consideration  received,  632. 
Charging  for  rents  or  rental  value,  634. 
Allowance  for  improvements  and  repairs,  636. 
Allowance  for  taxes  and  incumbrances  paid,  637. 
Authority  of  court  to  order,  689. 
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ACQUIESCENCE, 

In  proposed  rescission  of  contract,  526. 

Inferred  from  delay,  527. 
Burden  of  proving,  in  actions  for  rescission,  679. 

ACTIONS, 

Civil,  threat  of,  not  duress,  232. 

Institution  of,  as  equivalent  to  notice  of  rescission,  576. 

As  waiver  of  right  to  rescind  contract,  612. 
For  rescission,  offer  of  restitution  as  condition  precedent  to,  625. 

Jurisdiction  and  form  of  remedy,  643-656. 

Application  of  statute  of  limitations,  653. 

Venue  of  actions,  656. 

Parties  to  actions,  657-063. 

Pleading  and  practice,  664-675. 

Burden  of  proof  and  evidence,  676-684. 

Judgment  or  decree,  6S5-lilt!l. 
After  rescission  or  cancellation,  703-705. 

For  recovery  of  consideration  paid,  703. 

No  action  on  rescinded  contract,  704. 

Action  for  damages  for  rescission,  705. 

ACTORS, 

Eescissii>n  of  contracts  with,  for  unsatisfactory  work,  192. 

ADEQUATE  REMEDY  AT  LAW, 

Precluding  rescission  or  cancellation  in  equity,  645. 
Action  for  fraud  or  deceit,  646. 
Defense  to  action  on  contract,  647. 
Pendency  of  proceedings  at  law,  648. 
Insolvency  of  defendant,  649. 

ADJUDICATION  OP  INSANITY, 

Effect  of,  on  subsequent  deeds  and  contracts,  259. 

ADMINISTRATORS, 

Duty  to  beneficiaries ;    constructive  fraud,  48. 
Right  to  disaffirm  contracts  of  infant  decedent,  305. 
Sales  by,  see  Judicial  Sales. 
As  parties  to  suits  for  rescission  or  cancellation,  663. 

ADMISSIBILITY  OP  EAIDKNCE, 

In  suits  for  rescission  or  cancellation,  681. 

ADVERTISEMENT, 

Responsibility  for  false  statements  in,  06. 
License  fur  display  of,  on  buildings,  378. 

ADVICE, 

Independent,    to   grantor   or   donor,   proof   of,   to   overcome   presump- 
tion of  fraud,  40. 
Effect  of,  as  negativing  duress,  223. 
Does  not  constitute  undue  influence,  237. 
Independent,  as  negativing  undue  influence,  244. 
In  case  of  deed  or  settlement  in  trust,  362. 
Of  physician  in  personal  injury  cases,  reliance  on,  390. 

AFFREIGHTMENT, 

Rescission  of  contract  of,  334. 

AGED  PERSONS, 

Undue  influence  exerted  upon,  247,  253. 
Avoidance  of  contracts  for  mental  weakness,  267. 
Senile  dementia,  267. 
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AGENTS, 

Fraud  practised  by,  as  ground  for  rescission,  32. 

Wrongly  exceeding  authority,  33. 

Colluding  with  opposite  party,  34. 
As  fiduciaries,  duty  of,  in  dealing  with  principals,  42. 
False  representations  as  to  agency  or  authority,  92. 
False  representations  of,  when  bind  principal,  93. 
Mistakes  of,  as  ground  for  rescission,  135. 
Insanity  of  principal  revokes  authority,  254. 
Insanity  of,  rescission  of  employment  for,  254. 
Appointment  of,  by  infants,  293. 
Rescission  of  contracts  of  employment  of,  335. 

Agency  for  definite  time,  336. 

Revocation  by  operation  of  law,  337. 

Revocation  for  cause,  337. 

Notice  of  revocation,  338. 

Reimbursement  or  compensation  of  agent,  339. 

Repudiation  or  rescission  by  agent,  340. 

Agency  or  power  coupled  with  interest,  341. 
Of  corporations,  selling  stock,  effect  of  false  representations  by,  348. 
Of  insurance  companies,  misrepresentations  by,  477. 

Notice  of  cancellation  given  to,  482. 

Authority  to  surrender  policies  for  cancellation,  491. 
When  offer  of  return  of  property  may  be  made  to,  on  rescission,  624. 

AGREEMENT, 

Of  parties,  rescission  of  contract  by,  521. 
On  conditions,  522. 
Consideration,  523. 

Parol,  affecting  written  contract,  524. 
Consent  of  parties,  525. 

Implied  assent,  527,  528. 
Acts  and  conduct  constituting  rescission,  528-533. 
Evidence  of  rescission  by,  534. 
Consequences  and  effects  of  rescission,  535. 

ALABAMA, 

Statutory  grounds  for  rescission  in,  18. 
Theater  tickets  as  contracts  in,  380. 

ALIENS, 

Illiterate,  induced  to  sign  instrument  without  reading,  53. 
False  representations  to,  125. 
Releases  given  by,  when  voidable,  385. 

ALLEGATIONS, 

Of  bill  or  complaint  for  rescission  or  cancellation,  664-673. 

ALTERATION  OF  CONTRACT, 
When  effects  rescission,  9. 
Fraudulent,  as  ground  for  rescission,  26. 

AMBIGUITY, 

Causing  mistake  or  misunderstanding,  as  ground  for  relief,  140. 
In  notice  of  rescission,  effect  of,  574. 

AMENDMENT, 

Of  bill  or  complaint  in  suit  for  rescission,  664. 

ANIMALS, 

Sale  of,  with  concealment  of  latent  defects,  64. 

Defective,  purchaser's  right  to  reject,  177-195. 

'Seller's  knowledge  of  unsoundness,  186. 
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ANSWER, 

In  suit  for  rescission  or  cancellation,  674. 

ANTENUPTIAL  AGREEMENTS, 

Revocation  of,  or  setting  aside,  368. 

ANTICIPATORY  BREACH  OF  CONTRACT, 

As  ground  for  rescission,  203. 

Party  disabling  himself  to  perform,  210. 
Bankruptcy  as  constituting,  327. 

APPRENTICESHIP, 

Of  minors,  contract  of,  286. 
ARREST, 

Duress  by,  233. 

By  threats  of,  234. 

By  threatening  near  relatives,  235. 

ARTISTS, 

Work   done   by,   under  guaranty   of  satisfaction,   privilege  of   rejec- 
tion, 192. 

ASSAULT  AND  BATTERY, 

Threat  of,  as  constituting  duress,  231. 

ASSIGNMENT, 

Of  purchase-money  notes  prevents  rescission  between  vendor  and  ven- 
dee, 642. 

ATTACHMENT, 

Threat  of,  not  duress,  232. 
Sales  under,  see  Judicial  Sales. 

ATTORNEY  AND  CLIENT, 

Duties  of,  in  dealing  together ;    constructive  fraud,  43. 

Knowledge    by,    of    falsity    of    representations,    when    imputable    to 

principal,  117,  121. 
Attorney  misleading  client  as  to  matters  of  law,   71. 
Undue  influence  procuring  contract  or  grant,  250. 
Appointment  of  attorney  by  infant,  293. 
Liabihty  of  infant  for  attorneys'  fees,  299. 

AUCTION, 

Rescission  and  avoidance  of  sales  at,  443-45.5. 
Fraud  of  auctioneer  as  ground  for  avoiding,  446. 
Reliance  on  representations  of  auctioneer,  447. 
Employment  of  puffers  or  by-bidders  at,  450. 

AVOIDANCE, 

Of  contracts  by  infants,  304-312. 

BANK  DEPOSITS, 

Creation  and  revocation  of  trusts  in,  364. 
Gifts  of,  507. 

BANKRUPTCY, 

Reclamation  of  goods  fraudulently  purchased  by  bankrupt,  31. 

Threat  of  proceedings  in,  not  duress,  232. 

As  ground  of  rescission  in  general,  326-331. 

Of  corporation,  as  affecting  right  to  rescind  subscription  for  stock, 

352. 
Terminating  authority  and  employment  of  agent,  337. 
Dissolving  partnership,  343. 
Sales  in,  vacation  of,  see  Judicial  Sales. 
Right  of  trustee  in,  to  avoid  contracts  and  deeds  of  bankrupt,  550. 
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BELIEF, 

In  truth  of  statements  made,  as  defense  to  charge  of  making  fraud- 
ulent misrepresentations,  106. 
Reasonable  ground  to  believe  statements  true,  107. 
In  false  representations  essential  to  right  of  rescission,  109. 
Insane  delusions  affecting  validity  of  contract,  266. 

BEINEFICIARIES, 

Consent  of,  to  revocation  of  trust,  365. 
Termination  of  trust  for  failure  of,  367. 
Settlements  with  trustees,  vehen  voidable,  394. 
In  insurance  policy,  consent  of,  to  cancellation,  475. 

BETS, 

Revocation  and  avoidance  of,  316. 

BIDS, 

At  public  sales,  nature  of  contract  created  by,  443. 
Application  of  rule  of  caveat  emptor,  445. 
Chilling  or  depressing,  effect  of,  448. 
Unfair  combinations  among  bidders,  449. 
Employment  of  puffers,  450. 

BILL  IN  EQUITY, 

For  rescission  or  cancellation,  requisites  of,  664. 

Allegation  of  fraud  and  false  representations,  665. 

Duress  and  undue  influence,  666. 

Mental  incompetence,  667. 

Mistake,  668. 

Defects  of  title,  669. 
Setting  out  or  describing  instrument,  670. 
Showing  promptness  and  diligence,  671. 
Offer  to  restore  or  to  do  equity,  672. 
Frame  of  bill  and  prayer  for  relief,  673. 
Plea,  answer,  or  counterclaim,  674. 

BLANKS, 

In  conveyances,  fraudulent  filling  of,  26. 
In  negotiable  instruments,  400,  401,  404. 

BLOCKADE, 

Of  port,  as  ground  for  cancelling  charter  party,  334. 

BONA  FIDE  PURCHASER, 

From  grantee  of  insane  grantor,  258. 

Of  negotiable  paper,   rights  of,  as  against  proceeding   for  cancella- 
tion, 404. 
Intervening  rights  of,  preventing  rescission,  638-642. 

BONA  FIDES, 

As  defense  to  charge  of  making  false  representations,  106. 

BOUNDARIES, 

Misrepresentation  of,  as  ground  for  rescission,  423. 

BREIACH  OF  CONDITIONS, 

As  ground  for  revoking  gift,  501. 

BREACH  OF  CONTRACT, 

Rescission  distinguished  from,  5. 

Abandonment  or  repudiation  as  ground  of  rescission,  6. 

As  to  deficiency  in  quantity  or  quality,  177-195. 

Non-performance  as  ground  of  rescission,  196-220. 

Anticipatory  breach,  203. 

Caused  by  wrongful  act  of  other  party,  205. 
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BREACH  OF  CONTRACT— Continued, 
Breach  of  covenant  or  condition,  212. 

Conditions  subsequent,  213. 
Non-payment  of  consideration,  214. 
As  to  payment  or  delivery  in  installments,  215. 
Failure  of  punctual  performance  as,  216—220. 
Bankruptcy  as,   327. 

By  lessor   or  lessee,  os  ground   for   rescinding  lease,  464,  465. 
By  insurance  company,  as  ground  for  rescinding  policy,  477. 
As  precluding  party  from  rescinding,  553,  554. 

BREACH  OF  MARRIAGE  PROMISE, 
When  justified,  344. 

BREACH  OF  WARRANTY, 
Distinguished  from  fraud,  23. 
As  ground  for  rescinding  sale,  185. 

Seller's  fraud   or  knowledge  of  unsoundness,   186. 
Agreement   for  return  if  defective,   187. 
Warranty  against  future  defect  or  failure,  188. 
Sale   by   producer  or  manufacturer,   189. 
On  sale  of  property  for  specified  use,  190. 

Warranty  of  fitness  for  prescribed  use,  191. 

BRIBERY, 

Fraud  effected  by  means  of,  30. 
Of  agent  of  other  party,  34. 

BROKERS  AND  AGENTS, 

Rescission  of  contracts  with,  835-341. 
Agency   for   definite   time,   336. 
Revocation  by  operation  of  law,  337. 
Revocation  for  cause,  337. 
Notice  of  revocation,  338. 

Reimbursement  or  compensation  of  agent,  339. 
Repudiation   or  rescission  by  agent,  340. 
Agency  or  power  coupled  with  interest,  341. 
Insurance,  notice  of  cancellation  given  to,  482. 

Authority  to  surrender  policies  for  cancellation,  491. 

BROTHEIR  AND  SISTER, 

Fiduciary  relations  between,  46. 

Duty  in  dealing  with  each  other ;    constructive  fraud,  46. 

Exertion  of  undue  influence  as  between,  240. 

BUILDING  CONTRACTS, 

Rescission  for  unsatisfactory  character  of  work,  192,  200. 

Refusal  to  follow  specifications,  202. 

Unjustifiable  interference   by  owner,   205. 

Inability  to  complete  contract,  206. 

Impossibility  of  performance,   208. 

Failure  to  complete  on  time,  217. 

Effect  of  unreasonable  delays,  218. 

Penalty   fixed   for  delay,  220. 
Reservation  of  right  to  rescind,  518. 

BUILDINGS, 

Allowance   for  cost  of   erection   or  repair  of,   by  purchaser,   on   re- 
scission of  sale,  637. 

BURDEN  OF  PROOF, 

To  establish  undue  influence,  2.53. 

To  establish   validity  of  disputed  gift,   511. 
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BURDEN  OF  PROOF— Continued, 

In  suits  for  rescission  or  cancellation,  676. 
Fraud,  duress,  and  undue  influence,  677. 
Want  of  mental  competence,  678. 
Knowledge  or  notice,  679. 
Acquiescence  and  laches,  679. 

CALCULATIONS, 

Mistakes  in,  as  ground  for  relief,  142. 
CALIFORNIA, 

Statutory  grounds  for  rescission  in,  16. 
Theater  tickets  as  irrevocable  licenses  under  laws  of,  380. 
CANCELLATION, 

Of  instruments  paid  or  discharged,  162,  163. 

For  inadequacy  of  consideration,  169-176. 

For  failure,  refusal  or  impossibility  of  performance,  196-220. 

For  duress,  221-236. 

For  undue  influence,  237-258. 

On  account  of  insanity  of  party,  254r-27Q. 

On  account  of  intoxication  of  party,  277-282. 

For  illegality,  813-325. 

Of  releases  and  settlements,  382-397. 

Of  notes  and  bills,  398-405. 

Of  contracts  for  sale  or  exchange  of  lands,  414-442. 

Of  deeds  executed  on  judicial  sales,  443-455. 

Of  leases  of  real  property,  456-466. 

Of  mining  contracts  and  leases,  467-474. 

Of  policies  of  insurance,  480-490. 

Right  of  insurer  to  cancel,  480. 

Notice  for  cancellation,  481. 
To  whom  given,  482. 

Repayment  of  unearned  premium,  483. 

Delivery  of  policy  for  cancellation,  484. 

Acts  constituting  cancellation,  485. 

Validity  of,  486. 

Invalid,  ratification  of,  487. 

Evidence  of,  488. 

Operation  and  effect  of,  489. 

Wrongful,  remedies  for,  490. 
Of  gifts  and  donations,  497-511. 
Reservation  of  right  or  option  of,  512-520. 
By  mutual  consent  of  parties,  521-535. 
Parties  entitled  to,  549-557. 

Parties  and  privies,  549. 

Creditors,  550. 

Heirs  and  representatives,  551. 

Parties  jointly  interested,  552. 

Not  party  in  default,  553,  554. 

Parties  in  pari  delicto,  555-557. 
Waiver  of  right  to  claim,  590-607. 
Estoppel  to  claim,  608,  609. 
Ratification  as  preventing,  610-614. 
Restitution  or  restoration  of  status  quo,  616-637. 

Reconveyance  of  land,  630. 

Restoration  of  possession  of  land,  631. 
Effect  of  intervening  rights  of  third  persons,  638-642. 
Actions  or  suits  for,  643-656. 

Jurisdiction  of  equity,  650. 
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CANCELLATION— Continued, 

Statute  of  limitations,  653. 

Form  Of  remedy,  655. 

Venue  of  action,  656. 

Parties  to  actions,  657-663. 

Pleading  and  practice,  664-675. 

Burden  of  proof  and  evidence,  676-684. 

Judgment  or  decree,  685-699. 
Operation  and  effect  of,  700-706. 

Revesting  of  title,  701. 

Possession  and  disposal  of  subject-matter,  702. 

Recovery  of  consideration  paid,   703. 

Action  on  rescinded  contract,  704. 

Rights  of  action  based  on  rescission,  705. 

Revival  or  renewal  of  contract,  706. 
CARE, 

Party  required  to  exercise,  to  avoid  being  defrauded,  39. 
Want  of,  as  ground  for  refusing  relief  against  fraud,  .19. 

Rule  as  to  persons  in  fiduciary  relations,  40. 
Negligence  in  signing  instrument  without  reading  it,  52-56. 
Rule  of  caveat  emptor,  61. 
Detection  of  latent  defects,  64. 
To  avoid  being  deceived  by  false  representations,  113. 

Extent  of  investigation  necessary,  115. 

Examination   of   public   records,   116. 

Constructive  notice  and  facts  suggesting  inquiry,  117. 

Circumstances  excusing  failure  to  investigate,  118,  120. 

Effect  of  fiduciary  relations  between  parties,  119. 

Degree  of  care   and  vigilance  required,   123. 

Test  of  ordinary  prudence  and  care,  124. 

Incredible  and  impossible  statements,  126. 
To  avoid  mistalce  or  misunderstanding,  131. 
In  executing  release  or  compromise,  effect  of  want  of,  384. 
In  executing  notes  and  bills,  401. 
Required  of  purchaser  at  judicial  sale,  445. 

CARELESSNESS, 

Of  injured  party,  as  defense  against  charge  of  false  representations, 

113,  125,  126. 
Preventing  rescission  on  ground  of  mistake,  131. 
In   accepting   inadequate  consideration,   170. 
In  signing  release  of  damages  or  settlement  of  claim,  3S4. 
In  signing  notes  or  bills,  400,  401,  404. 

CATCHING  BARGAINS, 

Relief  in  equity  against,  174. 

CAUSA  MORTIS, 

Donations,  validity  and  revocation  of,  509,  510. 

CAVEAT  EMPTOR, 

Meaning  and  application  of  rule,  61. 

Does  not  apply  as  to  secret  or  latent  defects,  64. 

As  applied  to  false  and  fraudulent  representations,  113-126. 

Applied  to  sale  of  faulty  or  defective  articles,  178. 

Application  of  rule  in  sales  by  sample,  182. 

Applied  to  sale  and  exchange  of  real  property,  428. 

Application  of  rule  to  judicial  and  other  public  sales,  445. 

Applied  to  contracts  of  lease,  459. 

In  sale  or  lease  of  mining  properties,  467. 
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CHAMPERTY, 

Voidability  of  contracts  affected  by,  317. 
CHANCING  BARGAINS, 

Rescission  for  failure  of  consideration,  1G7. 
For  inadequacy  of  consideration,  ]f59. 
CHARITIES, 

Revocability  of  subscriirtions  in  aid  of,  353. 
CHARTER  PARTY, 

Rescission  or  cancellation  of,  334. 
CHATTEL  MORTGAGE, 

Given  by  infant,  voidability  of,  285. 

CHATTELS, 

Restraint  or  withholding  of,  as  duress,  229. 

Rescission  of  sales  of,  406-413. 
CHECKS, 

I'alse  representations  of  validity  and  value  of,  88. 

Rescission  or  cancellation  of,  398-405. 
CHURCHES, 

Revocability  of  subscriptions  in  aid  of,  353. 
CITIES, 

Rescission  of  contracts  made  with,  333. 
CIVIL  LAW, 

Doctrines  of  rescission  in,  2. 
In  Louisiana,  19. 

Rescission  for  lesion  beyond  moiety,  176. 
For  redhibitory  defects,  179. 

CLERGYMEN, 

Fiduciary  relations  to  parishioners ;    constructive  frauds,  50. 
Exertion  of  undue  influence  by,  249. 

COERCION, 

See  Duress. 
COLLUSION, 

Fraudulent,  with  agent  of  opposite  party,  34. 

Ground  for  vacating  judicial  sale,  446. 

COMA, 

Precludes  binding  assent  to  deed  or  contract,  268. 

COMMERCIAL  AGENCIES, 

Responsibility  for  false  representations  made  to,  97. 

Time  of  making  representations  as  a  material  element,  73. 
COMMUNICATION, 

Of  false  representations   made  to  third   persons,   responsibility   for, 
94,  95. 

COMPETITION, 

At  public  sales,  chilling  or  stifling,  448,  449. 

COMPLAINT, 

For  rescission  or  cancellation,  requisites  of,  664 
Allegations  of,  665-669. 
Setting  out  or  describing  instrument,  670. 
Showing  promptness  and  diligence,  671. 
Offer  to  restore  or  to  do  equity,  672. 

COMPOUNDING  FELONIES, 
Contracts  for,  voidable,  321. 
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COMPROMISE, 

As  waiver  of  right  to  rescind,  613. 

COMPULSION, 
Sea  Duress. 

COMPUTATIONS, 

jMistakes  in,  as  ground  for  relief,  142. 

CONCEALMENT, 

When  equivalent  to  fraud,  58. 

Circumstances  imposing  duty  of  disclosure,  59. 

When  silence  is  justifiable,  60. 

Rule  of  caveat  emptor,  61. 

Coupled  with  efforts  to  prevent  discovery,  62. 

Combined  with  false  representations,  63. 

Latent  defects,  64. 

By  purchaser  of  property,  66,   67. 

By  persons  in  fiduciary  or  confidential  relations,  40-51. 

Of  insolvency  and  intent  not  to  pay  for  goods,  ^11. 

Inducing  mistake  hy  other  party,  129. 

Combined  with  inadequacy  of  consideration,  172. 

Ground  for  avoiding  sale  or  exchange  of  lands,  418,  419. 

Concealing  incumbrances,  421. 
Fraudulent,  canceling  lease  for,  458. 
In  sale  or  lease  of  mines,  467,  468. 
Ground  for  canceling  insurance  policy,  476. 

CONDITION, 

Breach  of,  as  ground  for  rescission,  212. 

Conditions  subsequent,  213. 

In  sales  of  personalty,  407. 

Conditional  sales,  413. 

In  leases  of  real  property,  464,  465. 

In  case  of  gift  or  donation,  501. 
On  consent  to  rescission  of  contract,  522. 

CONDITIONAL  RELIEF, 

Grant  of,  in  decree  for  rescission  or  cancellation,  692. 
CONDITIONAL  SALES, 

Effect  of  bankruptcy  of  purchaser  on,  329. 

Grounds  for  rescission  of,  413. 

CONDITIONS  PRECEDENT  TO  RESCISSION, 
Existence  of  sufficient  grounds,  558. 
Election  to  rescind,  561-563. 
Tender  of  performance,  564-50G. 
Loss  or  injury  to  rescinding  party,  567. 
Demand  for  performance,  568. 
Notice  of  rescission,  560-576. 

Acts  constituting  or  evidencing  rescission,  577—582. 
Restitution  or  restoration  of  status  quo,  616-637. 

CONFIDENTIAL  RELATIONSHIP, 

Abuse  of,  for  commission  of  fraud,  40. 

What  constitutes,  41-51. 

Imposing  duty  to  disclose  all  facts,  59. 
Justifying  reliance  on  false  representations,  119. 
As  giving  opportunity  for  exertion  of  undue  influence,  249. 
Settlements  between  trustees  and  beneficiaries,  394. 
Affecting  validity  of  gifts  and  donations,  5tt5. 

CONFIRMATION, 

Of  judicial  sale,  irregularities  cured  by,  454. 
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CONSENT, 

Of  all  parties,  revocation  of  trust  by,  365. 
Rescission  or  cancellation  of  lease  by,  456. 
Rescission  of  policy  of  insurance  by,  475. 
Revocation  of  gift  by,  508. 
Mutual,  rescission  of  contracts  by,  521-535. 

Consent  of  all  parties  required,  525. 

Implied  consent  or  acquiescence,  526. 
From  unexplained  delay,  527. 

Partial  rescission  of  contract,  588. 

CONSIDERATION, 

Want  or  failure  of,  as  ground  for  rescission,  157-168. 

Original  want  of  consideration,  157. 

Failure  of  consideration,  158. 
Partial  failure,  159. 
From  impossibility  of  performance,  160. 
Resulting  from  operation  of  law,  161. 
From  payment  or  discharge  of  obligation,  162,  163. 

Depreciation  in  value  of  consideration,  164. 

Forged  documents  and  stolen  goods,  166. 

Delivery  of  stipulated  but  valueless  consideration,  166. 

Chancing  bargains  and  speculative  purchases,  167. 

Grants  in  consideration  of  support  and  maintenance,  168. 
Inadequacy  of,  as  ground  for  rescission,  169-176. 

In  general,  169. 

Improvident  sales  or  contracts,  170. 

Taking  unconscionable  advantage  of  circumstances,  171. 

Inadequacy  combined  with  fraud  or  imposition,  172. 

Combined  with  duress,  undue  influence,  or  mental  weakness,  173, 
265. 

Catching  bargains,   174. 

Sale  of  expectancies  and  remainders,  174. 

Gross  inadequacy  as  evidence  of  fraud,  175. 

Civil  law,  lesion  beyond  moiety,  176. 
Inability  to  pay,  as  ground  for  rescission,  207. 
Non-payment  of,  as  ground  for  rescission,  214. 

Payments  to  be  made  in  installments,  215. 
License  granted  upon,  revocability  of,  370. 
Inadequacy  of,  on  judicial  sale,  453. 
For  mutual  agreement  to  rescind,  523. 
Divisible,  partial  rescission  of  contract  founded  on,  585. 
Restoration  or  return  of,   on   rescission,  616-637. 

Decree  ordering,  688. 

Granting  lien  on  land  to  secure,  694. 

To  defendant,  decree  ordering,  697. 
Recovery  of,  after  rescission,  703. 
CONSPIRACY, 

To  commit  fraud,  liability  of  confederates,  30. 
To  depress  bidding  at  judicial  sale,  448,  449. 

CONSTRUCTIVE  FRAUD, 

As  ground  for  rescission,  22. 

By  persons  in  fiduciary  or  confidential  relations,  40-51. 

Concealment  of  material  facts,  58-67. 

Gross  inadequacy  of  consideration  as,  175. 

Undue  influence  as  form  of,  238. 

Dealing  with  person  known  to  be  insane,  254,  257. 

Dealing  with  intoxicated  person,  277,  279. 

Revocation  of  license  as,  372. 
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CONSTKUCTIVB  NOTICE, 

Of  falsity  of  representations,  when  imputable  to  party  making  them, 
104. 
When  imputable  to  party  to  whom  made,  117. 

CONTINUING  GUARANTY, 

Revocation  or  rescission  of,  342. 

CONTRACTS, 

Rescission  of,  defined,  1. 

To  what  classes  of,  rescission  applies,  3. 

Breach  of,  distinguished  from  rescission,  5. 

Abandonment  of,  as  ground  of  rescission,  6. 

Rescission  by  substitution  of  new,  8. 

Modification  or  alteration  of,  when  effects  rescission,  9. 

liffect  of  novation  as  rescission  of,  10. 

Rescission  and   reformation  of,  distinguished,  11. 

Specific  performance  of,  the  reverse  of  rescission,  12. 

Written  and   sealed,  rescindible  by  parol,  13. 

Fraud  as  ground  for  rescission  of,  20-57. 

Fraudulent  concealment,  rescission  for,  58—67. 

■Rescission  for  false  and  fraudulent  representations,  68-126. 

Waiver  of  redress  as  to  misrepresentations  not  embodied  in,  74. 

Rescission  of,  for  mistakes,  127-1.56. 

For  want  or  failure  of  consideration,   157-168. 

For  inadequacy  of  consideration,  169-176. 

For  deficiency  in  quantity  or  quality,  177—195. 

For  failure  or  refusal  of  performance,  196-220. 

For  impossibility  of  performance,  208. 

For  failure  of  punctual  performance,  216—220. 

For   duress,    221-236. 

For  undue  influence,  2;.;7-253. 

For  insanity  of  party,  254-276. 

For  intoxication  of  party,  277-282. 
Made  by  infants,  2.53-312. 

Capacity  of  infants  to  contract,  283. 

Validity  in  general,   284. 

Ratification,  303. 

Disaffirmance  or  rescission,  304. 
Voidable   for  illegality,  313-325. 

Bankruptcy  or  insolvency  as  ground  for  rescission  of,  326-331. 
Principles  of  rescission  applied  to  various  classes  of,  332—357. 

Executed  and  executory  contracts,  332. 

Government  and  municipal  contracts,  333. 

Maritime  contracts,  334. 

Contracts  of  brokerage  or  agency,  335-341. 

Suretyship  and  guaranty,  342. 

Partnerships,  343. 

Engagement  to  marry,  344. 

Marriage  as  executed  contract,  345. 

Subscriptions  for  corporate  stock,  346-352. 

Subscriptions   to  charities  and  business  enterprises,  353. 

Coutracts  for  work  or  hire  of  services,  354. 

Tenure  of  office,  public  and  private,  355. 

Resolutions  and  contracts  of  directors,  356. 

Contract  of  rescission  may  be  rescinded,  357. 

Licenses  for  use  of  real  property  as,  369,  370. 

Theater  tickets  as,  380. 

For  sale  or  exchange  of  lands,  414-442. 
Created  by  bid  and  purchase  at  judicial  sale,  443. 
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CONTRACTS— Continued, 

Rescission  or  vacation  of,  444-^55. 
Of  lease,  rescission  of,  456-466. 
For  sale  or  lease  of  mines,  rescission  of,  467-474. 
Of  insurance,  rescission  and  cancellation  of,  475-496. 
Who  are  entitled  to  rescind,  549-557. 
Conditions  precedent  to  rescission  of,  558-576. 
Entire  or  partial   rescission  of,  583-589. 

Separable  or  divisible  contracts,  585. 

Installment  contracts,  586. 
Waiver  of  right  to  rescind,  590-607. 
Estoppel  to  rescind,  608,  609. 
Ratification  preventing  rescission,  610-614. 

Intervening  rights  of  third  persons  preventing  rescission,  638-642. 
Effect  of  rescission  of,  700-706. 

Action  on  rescinded  contract,  704. 

Actions  based  on  rescission,  705. 

Revival  or  renewal  of  rescinded  contract,  706. 

CONVEYANCES, 

Forged,  fraud  practised  by  means  of,  25. 
Fraudulent  alteration  of,  26. 
Fraud  in  obtaining  possession  of,  27. 
Substitution  of,  as  fraud,  28. 

Negligence  of  party  in  signing  without  reading,  52-56. 
Misreading  of,  as  fraud,  57. 
Misrepresenting  contents  or  purport  of,  71. 
Cancellation  of,  for  mistake,   127-150. 

In  consideration  of  maintenance  and  support,  rescission  of,  for  fail- 
ure of  consideration,  168. 
Obtained  by  duress,  rescission  of,  221-236. 
Procured  by  undue  influence,  237-253. 
Made  by  insane  grantors,  254-276. 
Made  by  intoxicated  persons,  277-282. 
By  infants,  voidability,  285. 
On  illegal  or  immoral  consideration,  313-325. 

Rescission  or  cancellation  of,  414-442. 
Who  are  entitled  to  rescission  of,  549-557. 
Surrender  of,    as   evidencing   rescission,   580. 
Waiver  of  right  to  rescind  or  cancel,  590-607. 
Estoppel  to  cancel  or  rescind,  608,  609. 
Voidable,  ratification  of,  610-614. 
Mutual  restoration  on  rescission  of,  616—637. 

Reconveyance  of  land,  630. 

Restoration  of  possession,  631. 

Accounting  between  parties,  632-637. 
Intervening  rights  of  third  persons  preventing  cancellation,  638-642. 
Proceedings  in  equity  for  cancellation  of,  650. 
Ordering  reconveyance  in  suit  for  rescission,  687. 
Effect  of  rescission  or  cancellation  of,  700-706. 

COPYRIGHT, 

Misrepresenting  scope  or  effect  of,  71. 
Revocability  of  licenses  under,  381. 

CORPORATIONS, 

Fiduciary  relation  of  directors  to  shareholders,  constructive  fraud  in 

sales  of  stock,  51. 
False  representations  by,  defense  of  ultra  vires,  75. 
Responsibility  for  false  representations  by  officers  of,  93. 
For  false  statements  in  prospectus,  96. 
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COEPORATIONS— Continued, 

For  false  financial  reports,  96. 
Knowledge  of  falsity  imputed  to  officers,  104. 
Rescission  of  ultra  vires  contracts,  320. 
Rescission  of  subscriptions  for  stock  of,  .346-352. 
Resignation  and  removal  of  ofDcers  of,  355. 
Rescission  of  sales  of  stock,  410. 

COST, 

On  former  sale  of  article,  misrepresentation  of,  84. 
May  be  relied  on  without  investigation,  IIS. 

COSTS, 

In  suit  for  rescission  or  cancellation,  699. 
COUNTERCLAIM, 

In  suit  for  rescission  or  cancellation,  674. 
COUNTERFEIT  MONEY, 

Rescission  of  sale  for  payment  in,  25. 

COUNTERMANDING  ORDER, 
When  effects  rescission,  14. 
When  justified  by  delay  in  delivery,  215-220. 
Reservation  of  right  or  option  for,  512-520. 

COUNTIES, 

Rescission  of  contracts  made  with,  333. 
COVENANT, 

Breach  of,  as  ground  for  rescission,  212. 
In  leases  of  real  property,  4(>4,  465. 

CRANKINESS, 

Not  equivalent  to  mental  incompetence,  271, 

CREDIT, 

Obtaining  goods  on,  with  intent  not  to  pay,  31. 
False  representations  made  to  obtain,  97,  98. 
Time  of  making  representations  material,  73. 

CREDITORS, 

Right  of,  to  rescind  contract  or  grant  of  debtor,  550. 

Lien  creditors,  550. 

Judgment  creditors,  550. 

Assignee  in  bankruptcy,  as  representing,  550. 
Rescission  of  transfers  fraudulent  as  to,  556. 

CREDULITY, 

Of  victim  of  false  representations,  no  defense,  113,  125,  126. 

CROSS-BILL, 

In  suit  for  rescission  or  cancellation,  674. 
Grant  of  relief  on,  696. 

DAMAGE, 

Or  injury,  an  element  of  actionable  fraud,  37. 

As  necessary  to  right  to  rescind  for  false  representations,  112. 

To  rescission  for  mistake,  154. 
Release  of  claims  for,  when  A-oidable,  382-397. 
Actual  or  threatened,  as  condition  precedent  to  rescission,  5G7. 

DAMA(iES, 

Recovery  of,  in  suit  for  rescission,  695. 

For  rescission  or  repudiation  of  contract,  705. 

DEAF-JIUTES, 

Presumption  as  to  mental  capacity  of,  273. 
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DEALER'S  TALK, 

Not  actionable  as  false  representations,  85. 
On  sale  of  real  property,  424. 

DEATH, 

Of  person  contracting  to  render  special  services,  efCect  of,  as  dissolv- 
ing contract,  208. 

Of  principal,  revokes  authority  of  agent,  337. 

Of  voluntary  subscriber  to  charitable  or  public  enterprise,  effect  of, 
as  revoking  promise,  353. 

Donations  in  anticipation  of,  509,  510. 

DECEIT, 

See  Concealment ;    Deception  ;    False  Representations ;    Fraud. 

DECEPTION, 

See,  generally,  Concealment ;    False  Representations ;    Fraud. 

An  essential  element  of  actionable  fraud,  24. 

By  use  of  forged  instruments  and  signatures,  25. 

By  fraudulent  alterations,  26. 

By  fraudulent  substitutions,  28,  29. 

Intention  to  deceive  essential,  35. 

Effect  of  fraud  in  producing,  36. 

By  persons  in  fiduciary  or  confidential  relations,  40-51. 

By  misrepresenting  contents  of  instrument,  56. 

By  misreading  instrument,  57. 

By  concealment  of  material  facts,  58-67. 

By  false  representations,   68. 

Intention  to  deceive  or  mislead,  108. 

Effect  of  representations  in  deceiving  party,  109. 

Inducing  mistake  on  other  side,  129. 

Combined  with  inadequacy  of  consideration,  172. 
As  ground  for  revoking  or  vacating  trust  or  settlement,  361. 

Antenuptial  agreements,  368. 
In  application  for  or  issuance  of  insurance  policies,  476,  477. 
Ground  for  revoking  or  setting  aside  gift,  504. 

DECREE, 

In  suit  for  rescission  or  cancellation,  685-699. 
General  principles  of  relief,  685. 
Ordering  cancellation,  686. 
Ordering  reconveyance,  687. 
Recovery  of  money  paid  and  interest,  688. 
Adjusting  all  rights  and  doing  complete  equity,  689. 
Where  rescission  legally  impossible,  690. 
Where  rescission  refused,  691. 
Conditional  or  alternative  relief,  692. 
Additional  relief,  693. 
Decreeing  lien  on  land,  694. 
Damages  in  addition  to  rescission,  695. 
Relief  to  defendant,  696. 

Restoration  of  money  or  property,  697. 
Decree  on  dismissal  of  bill,  698. 
Awarding  costs,  699. 

DEEDS, 

Forged,  fraud  practised  by  means  of,  25. 
Fraudulent  alteration  of,  26. 
Fraud  in  obtaining  possession  of,  27. 
Substitution  of,  for  other  instrument,  28. 
Signing  without  reading,  52-56. 
Misreading  of,  as  fraud,  57. 
Black  Resc— 109 
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DEEDS— Continued, 

Misrepresenting  contents  or  purport  of,  71'. 
Cancellation  of,  on  ground  of  mistake,  127-156. 

Mistakes  of  scriveners,  137. 
Forged,  rescission  in  case  of,  as  for  want  of  consideration,  165. 
Cancellation  of,   for  inadequacy   of  consideration,   16U-17(J. 
Obtained  by  duress,   cancellation  of,   l'21-236. 
Procured  by  undue  influence,  237-2.j3. 
Made  by  insane  grantors,  2.54-270. 
Made  by  intoxicated  persons,  277-2S2. 
Of   infants,   voidability   of,   285. 

Founded  un  illegal  or  immoral  consideration,  313-325. 
In  truyt,  revoking  or  vacating,  358-368. 
Rescission  or  cancellation  of,  414-442. 

Given   on  judicial   sales,   443^55. 
Who  are  entitled  to  cancellation  of,  549-.'!>r'i7. 
Surrender  of,   as  evidencing  rescission,   580. 
Voidable,  ratification  of,  610-614. 
Jlutual  restoration  on  cancellation  of,  616-037. 
Intervening  rights  of  third  persons   preventing  cancellation  of,  638- 

642. 
Proceedings  in  equity  for  cancellation  of,  050. 
Ordering  reconveyance  in  suit  for  rescission,  087. 
Effect  of  cancellation  or  rescission  of,  700-706. 

DEFAI'LT, 

In  performance  of  contract,   as  cause  for  rescission,  196-220. 

Partial  or  successive  failures,  198. 

Defective  or  unsatisfactory  performance,  199,  200. 

Excuses  for  default,  201. 

Caused  by  act  of  other  party,  205. 

Resulting   from   impossibility   of   performance,   208-211. 

Breach  of  covenant  or  condition,  212,   213. 

Non-payment  of  consideration,  214. 

In  payment  or  delivery  of  installments,  215. 

In  punctuality  of  performance,   210-220. 

Non-payment  of  price  of  goods  sold,  411. 
Ground  for  rescinding  sale  of  real  property,  439,  440. 

Non-payment  of  purchase   money,  439. 

Deferred  and  installment  payments,  440. 
Mutual,  effecting  rescission  of  contract,  533. 
Party  guilty  of,  cannot  rescind,  553,  554. 
Putting  party  in,  as  condition  precedent  to  rescission,  568. 
Excusing  or  indulging,  as  waiver  of  right  to  rescind,  604. 

DEFECTS, 

In  articles  purchased,  as  ground  for  rescission,  177-195. 

In  performance  of  contract,  as  ground  for  rescission,  199,  200,  215, 

216. 
In  title,  as  ground  for  re.'-iinding  purchase  of  land,  427. 

Application  of  rule  of  caveat  emptor,  428. 

Certainty  and  materiality  of  defect,  429. 

Allowance  of   time   to   make  title,   431. 

Defects  cured  or  curable  before  conveyance,   433. 

Defects  cured  after  notice  of  rescission,  434. 
As  ground  for  vacating  judicial  sale,  452. 

Before  or  after  confirmation,  454. 
In  leased  premises,  rescission  of  lease  for,  458,  459. 
Waiver  of,  by  acceptance  with  knowledge,  592,  606. 
Of  title,  alleging,  in  bill  or  complaint,  669. 
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DEFENDANTS, 

In  suits  for  rescission  or  cancellation,  657-663. 

DEFICIENCY, 

In  quantity  or  quality,  as  ground  for  rescission,  177-195. 

In  sale  of  real  property,  423. 

In  judicial  sale  of  land,  451. 
DELAY, 

Precluding  right  to  rescind  purchase  of  defective  article,  195. 
In  performance,  as  cause  for  rescission,  215-220. 

In  payments  or  deliveries  by  installments,  215. 

Where  time  is  of  the  essence,  216. 

Failure  to  perform  at  stipulated  time,  217. 

Unreasonable  delay  in  delivery  or  performance,  218> 

Waiver  or  extension  of  time,  219. 

Effect  of  fixing  penalty  for  delay,  220. 
Precluding  right  of  infant  to  avoid  contract,  308. 
As  acquiescence  in  voidable  judicial  sale,  455. 
As  affecting  rights  of  lessee  of  mines,  471. 
Assent  to  rescission  of  contract  inferred  from,  527. 
Unreasonable,  precluding  right  to  rescind,  536-547. 

What  constitutes  laches,  541. 

Circumstances  explaining  or  excusing,  544. 

With  change  in  circumstances  ur  value  of  property,  545. 

Without  loss  or  prejudice,  546. 
Indulging  or  excusing,  as  waiving  right  to  rescind,  604. 
EfEect  of,  as  increasing  measure  of  proof  required  in  suits  for  rescis- 
sion, 684. 

DELIVERY, 

Of  deed,  fraud  in  obtaining,   27. 

Failure  of,  as  ground  for  rescission,  196-220. 

Impossibility,  208-210. 
In  installments,  effect  of  failure  in,  215. 
Delay  in,  as  ground  for  rescission,  216-220. 
Of  subject-matter  of  gift  to  donee,  497. 
Of  notice  of  rescission,  575. 

DELUSIONS, 

Insane,  effect  on  deeds  and  contracts,  266. 

DEMAND, 

For  performance,  as  condition  precedent  to  rescission,  568. 
As  vpaiver  of  right  to  rescind,  603. 

DEMENTIA, 

Senile,  effect  on  validity  of  contracts  and  deeds,  267. 
In  general,  see  Insanity. 

DEPENDENT  COVENANT, 

Breach   of,   gives  right   to   rescind,   212. 

DEPOSIT, 

In  bank,  creation  and  revocation  of  trust  in,  364. 
To  credit  of  another,  as  a  form  of  gift,  507. 

DEPRECIATION, 

In   value   of   consideration   received,   as   ground   for  rescission,   164. 

DESTRUCTION, 

Of  subject-matter  of  contract,  as  ground  for  rescission,  209, 
For  cancellation  of  lease,  460. 
As  preventing  rescission,  599. 
Rendering  restoration  impossible,  620. 
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DETERIORATION, 

Of  property,  liability  for,  on  rescission  of  sale,  633. 

DILIGENCE, 

To  avoid  being  cheated  by  false  reiivesentations,  113,  126. 

Degree  of  care  and  vigilance  required,  123. 
To  prevent  mistake  or  misunderstanding,  131. 
Duty  of,  in  respect  to  signing  notes  and  bills,  401. 
In  examining  or  testing  for  defects,  required,  540. 
Allegations  showing,  in  bill  or  complaint  for  rescission,  671. 

DIRECTORS, 

Of  corporations,  responsibility  for  false  representations  by,  93. 
For  false  statements   in   financial  reports,  96. 
Knowledge  of  falsity  of  representations  imputed  to,  104. 
Fiduciary  relations  to  shareholders  in  sales  of  stock,  51. 
Right  of  resignation  and  removal  of,  355. 
Rescinding  resolutions  and  contracts  of,  356. 

DISAFFIRMANCE, 

Of  contracts  by  infants,  304-312. 

Of  release  or  compromise  obtained  by  fraud,  382-397. 

Of  voidable  or  revocable  gift,  504. 

DISCHARGE, 

Of  obligation,  as  ground  for  cancellation  in  equity,  162,  163. 

DISCRETION, 

Of  court,  as  to  granting  rescission  or  cancellation,  644. 

DIVIDENDS, 

Future  or  expected,  statements  as  to,  not  fraudulent  representations, 
86. 

DIVISIBLE  CONTRACTS, 

Entire  or  partial  rescission  of,  585. 

DONATIO  CAUSA  MORTIS, 

Essentials  and  validity  of,   509. 
Revocation  of,  509,  510. 
Survival  of  donor,  510. 

DONATIONS, 

See  Gifts. 

DRAFTSMEN, 

Mistakes  of,  as  ground  for  rescission,  137. 

DRUG  ADDICTION, 

Mental  impairment  from,  affecting  capacity  to  contract,  272. 

DRUNKENNESS, 

As  ground  for  rescission,  277-2S2. 
Habitual,  impairing  mental  faculties,  280. 

DURESS, 

Definition  and  essential  elements  of,  221. 

Statutory  definitions,  16-18. 

Illegality  of  demand,  222. 

As  eflScient  cause  of  action  taken,  223. 

By   and   against  whom  plea  of,   available,  224. 
Renders  contract  voidable,  not  void,  225. 
As  ground  for  rescission    'r  cancellation,  226. 
Degree  or  measure  of,  required,  227. 
By  physical  restraint  or  coercion,  228. 
Duress  of  goods,  229. 
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DURESS— Continued, 

Taking  advantage  of  financial  necessities,  230. 

Combined   with   inadequacy  of  consideration,   173. 
Duress  by  threats,  231. 

Instituting  or  threatening  civil  actions,   232. 
Duress  of  imprisonment,  233. 
Threats  of  arrest  or  criminal  prosecution,  234. 
Prosecution  of  husband,  wife,  or  relatives,  235. 
Duress  by  government  or  municipalities,  236. 
Undue  influence  distinguished  from,  238. 
Invalidating  marriage  or  promise  to  marry,  344. 
Invalidating  release,  compromise,  or  settlement,  382. 
Invalidating  negotiable  instruments,  403. 
Avoiding  lease  procured  by,  457. 
Waiver  of  right  to  rescind  for,  593. 
Allegation  of,  in  bill  or  complaint,  666. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Burden  of  proof  as  to,  677. 
Admissibility  of  evidence  as  to,  681. 
Sufficiency  of  evidence  to  prove,  682. 

EAKNINGS, 

Of  business,  false  representations  as  to,  83. 
Future,  predictions  of,  not  fraudulent  representations,  86. 
Of  corporation,  misrepresentation  of,  in  published  reports  and  state- 
ments, 96. 
False  representation  of,  to  commercial  agencies,  97. 
Representations  as  to,  may  be  relied  on  without  investigation,  118. 

ECCENTRICITY, 

Not  equivalent  to  mental  incompetence,  271. 

EDUCATION, 

Validity  of  infant's  contract  for,  298. 
EDUCATIONAL  INSTITUTIONS, 

Eevocability  of  subscriptions  in  aid  of,  353. 

ELECTION, 

As  to  ratifying  or  repudiating  contract  procured  by  duress,  225. 
To  rescind  or  affirm  contract,  in  general,  561. 
Election  of  other  remedy,  5G2. 
Election  once  made  is  final,  563. 

EMANCIPATION, 

Of  minors,  effect  of,  on  capacity  to  contract,  283. 

EMOTION, 

Violent,  as  affecting  mental  capacity  to  contract,  270. 

EMPLOYMENT, 

Privilege  to   di.scharge  employee  for  unsatisfactory  work,   192,  200. 
Of  infants,  voidability  of  contract  for,  286,  287. 
Right  to  terminate  contract  of,  354. 

ENGAGEMENT  OF  MARRIAGE, 
Rescission  or  breach  of,  344. 

ENTIRE  CONTRACTS, 

Partial  rescission  of,  not  permissible,  583-589. 

EQUITY, 

Jurisdiction  in  cases  of  duress,  226. 

Jurisdiction  of,  to  annul  marriage  induced  by  fraud,  345. 

Doctrine  of,  with  reference  to  revocation  of  licenses,  372. 
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EQUITY— Coiitiuned, 

Jurisdiction  of,  to  cancel  release  obtained  by  fraud,  395. 

To  cancel  negotiable  instruments,  40ri. 

To  rescind  sales  of  real  property,  437. 

To  vacate  judicial  and  other  public  .sales,  444. 

For  cancellation   of  insurance   policy,  479. 

To  set  aside  unlawful  cancellation  of  policy,  490. 

To  decree  partial  rescission,  580. 
Actions  for  rescission  or  cancellation  in,  643-656. 

Jurisdiction,  643,  650. 

Ad.-i'quate   remedy  at  law,   045-649. 

Cancellation  of  instruments,  650. 

Form   of  remedy,  655. 

Venue  of  actions,  656. 

Parties  to  actions,  657-663. 

Pleading  and  practice,  664—675. 

Burden  of  proof  and  evidence,  676-684. 

Judgment  or  decree,  685-699. 

ERROR, 

See  Mistake. 

ESCROW, 

Fraudulent  taking  of  deed  from,  27. 

ESTATES, 

Improvident  sales  of,  by  heirs,  relief  against,  174. 

ESTIMATES, 

Mistakes  in,  as  ground  for  relief,  142. 

ESTOPPEL, 

To  plead  duress,  22.5. 
Against  infants,  301. 

Misrepresentations  as  to  age,  302. 
Doctrine  of,  applied   to  revocation   of  licenses,  372. 
To  deny  validity  of  release  or  compromise,  397. 
Of  purchaser  to  rescind  contract  for  sale  of  land,  438. 
To  demand  cancellation  of  insurance  policy,  47S. 
To  claim  right  of  rescission  in  general,  608,  609. 

EVICTION, 

Of  purchaser,  as  condition  to  right  to  rescind,  435. 
In  case  of  lease  of  land,  464. 

EVIDENCE, 

To  prove   falsity   of  representations,   100. 
'To  prove  mistake,  15.5. 
To  show  undue  Influence,  2.53. 
Of  cancellation  of  insurance  [lolicy,  488. 
To  establish  validity  of  disputed  gift,  511. 
Of  rescission  by  mutual  consent,  534. 
Of  waiver  of  right  to  rescind,  615. 
In  actions  for  rescission  or  cami'llation,  1170-684. 
Presumptions  and  burden  of  proof,  076. 

Fraud,  duress,  and  undue  influence,  677. 
W.mt  of  mental  competence,  678. 
Knowledge   or   notice,   679. 
Acquiescence   and  laches,  679. 
Issues,  proof,  and  vari.-incc,  680. 
Admissibility  of  evidence,  681. 
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E^'IDENCE— Continued, 

Weight  and  sufficiency  of  evidence,  682. 
Fraud  and  mistake,  683. 
Effect  of  lapse  of  time,  684. 
EXAGGERATION, 

By  ^■ondor,  not  constituting  false  representation,  85. 
In  prospectus  or  reports  of  corporation,  96. 
EXAMINATION, 

Of  subject-matter,   to  determine  truth  or  falsity  of  representations, 
113-12.5. 
To  determine  grade  or  quality  of  goods,  184. 
Of  premises  by  prospective  tenant,  458. 

EXCHANGE  OF  PROPERTY, 
By  insane  person,  voidable,  254. 
Between  infant  and  adult,  voidability  of,  285. 
Rescission  of,  in  case  of  chattels,  407. 
In  case  of  real  estate,  442. 

EXCITEMENT, 

As  impairing  mental  capacity  to  contract,  270. 
Resulting  from  alcoholic  intoxication,  278. 
EXCUSES, 

For  delay  in  rescinding  contract,  544. 

For  failure  to  give  notice  of  rescission,  571. 

EXECUTED  AND  EXECUTORY  CONTRACTS, 
Rescission  for  illegality  or  immorality,  313,  314. 

For  bankruptcy  or  insolvency,   326,   328. 
General  principles  of  rescission  of,  332. 
Licenses  as  executed  contracts,  370,  371. 

EXECUTION, 

Threat  of,  not  duress,  2.32. 

Sale  under,  grounds  for  rescinding  or  avoiding,  443-455. 

EXECUTORS, 

Duty  to  beneficiaries;   constructive  fraud,  48. 

Of  deceased  minors,  right  to  disaffirm  contracts,  305. 

Settlements  with,  when  voidable,  393. 

Sales  by,  vacating  or  setting  aside,  443-455. 

As  parties  to  suits  for  rescission  or  cancellation,  663. 

EXPECTANT  ESTATES, 

Relief  in  equity  against  improvident  sales  of,  174. 
EXPERTS, 

Reliance  on  representations  made  by,  120. 

EXTENSION  OF  TIME, 

For  performance  of  contract,  effect  of,  219. 
For  payment  on  purchase  of  land,  effect  of,  415. 
Obtaining,  as  waiver  of  right  to  rescind,  602. 

EXTORTION, 

Rescission  on  account  of,  171. 
Effected  by  duress,  221-236. 

EYESIGHT, 

Defective,  as  excuse  for  failure  to  read  before  signing,  54. 

Excusing  want  of  care  in  relying  on  false  representations,  12.j. 
In  case  of  release  or  compromise,  385. 

FACT, 

Representations  of,  distinguished  from  expressions  of  opinion,  76-^88. 
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FACT  AND   LAW, 

False  representations  as  to,  distinguished,  71,  72. 
Mistake  in  matter  of  law,  rescission  for,  147-15^. 

FAILURE  OF  CONSIDERATION, 

Rescission  of  contracts  on  account  of,  158. 

Partial  failure,  159. 

From  impossibility  of  performance,  160,  208-211. 

Resulting  from  operation  of  law,  161. 

From  payment  or  discharge  of  obligation,  162,  163. 

Depreciation  in  value  of  consideration,  164. 

In  case  of  grants  in  consideration  of  support,  168. 
From   non-performance  of  contract,  196-220. 

Inability  to  perform,  206. 

Insolvency  of  purchaser,  207. 

Delay  in  performance,  216-220. 

FAILURE  OF  TITLE, 

As  ground  for  rescinding  contract  for  sale  of  land,  427. 

Application  of  rule  of  caveat  emptor,  428. 

Certainty  and  materiality  of  defects,  429. 

Offer  of  doubtful  title,  430. 

Allowance  of  time  to  make  title,  431. 

Vendor   disabling  himself  to   convey,   432. 

Defects  cured  or  curable  before  conveyance,  433. 

Defects  cured  after  notice  of  rescission,  434. 

Disturbance  of  purchaser  or  danger  of  eviction,  435. 

Failure  of  title  as  to  part  of  land,  436. 

On  exchange  of  properties,  442. 

FALSE  PERSONATION, 

As  ground  of  rescission  or  relief,  92. 

FALSE  REPRESENTATIONS, 

As  to  purport  or  contents  of  instrument,  56. 
Combined  with  concealment  of  material  facts,  63. 
By  purchaser  of  property,  67. 
As  ground  for  rescission  of  contract,  68—120. 
Nature  of  misrepresentations  to  justify  rescission,  69. 
Materiality,  70. 
Representations  as  to  matters  of  law,  71. 

Law  of  another   state,   72. 
Must  coincide  with  making  of  contract,  73. 
Not  embodied  in  contract,  74. 
Ultra  vires,   75. 
Expressions  of  opinion,  76. 

How  distinguished  from  assertions  of  fact,  77. 
False  opinion  fraudulently  asserted,  78. 
Representations  as  to  value,  79. 
Exceptions  to  rule,  80. 

Knowledge  or  means  of  estimating  value,  81. 
One  party  possessing  exclusive  knowledge,  82. 
Facts  stated  as  basis  for  estimating  value,  83. 
Statement  of  previous  cost  or  price,  84. 
PufHng,  exaggerated  praise,  trade  talk,  85. 
Statements  as  to   future  value,    86. 
Validity  and  scope  of  patents,  87. 
Validity  and  value  of  checks,  notes,  etc.,  88. 
Promissory  representations,  S9. 
Intention  not  to  perform,  90. 
Improvement  or  use  of  property,  91. 
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FALSE  REPRESENTATIONS— Continued, 

Representations  as  to  agency,  authority,  or  official  character,  92. 
Representations  by  agents  and  third  parties,  93. 
Repeating  information  received  from  third  persons,  94. 
Representations  to  third  persons  communicated  to  plaintiff,  95. 
Representations  to  the  general  public,  96. 
Representations  to  commercial  agencies,  97. 
Representations  as  to  financial  ability,  98. 

Financial  standing  of  third  persons,  99. 
Falsity  of  representations,  100. 

Ambiguous  and  misleading  statements,  101. 

Knowledge  of  falsity,  102. 

Falsity  in  express  or  irnplied  assertion  of  knowledge,  103. 

Imputed  or  constructive  linowledge  of  falsity,  104. 

Statements  made  reclilessly  without  Isnowledge,   105. 

Good  faith  and  belief  in  statements  made,  106. 

Reasonable  ground  to  believe  statements  true,  107. 
Intention  to  deceive  or  mislead,  108. 
Effect  of  representations  in  deceiving  party,  109. 
Reliance  upon  representations,  110. 
Representations  as  inducement  to  contract.  111. 
Necessity  of  actual  loss  or  injury,  112. 
Duty  to  investigate  truth  of  representations,  113. 

Decisions  repudiating  or  modifying  rule,  114. 

Extent  of  investigation  necessary,  115. 

Examination  of  public  records,  110. 

Constructive  notice  and  facts  suggesting  inquiry,  117. 
Circumstances  excusing  failure  to  investigate,  118. 

Effect  of  fiduciary  relations  between  parties,  119. 

One  party  possessing  special  or  expert  Isnowledge,  120. 
Party  relying  on  his  own  investigation,  121. 
Investigation  prevented  or  thwartod  by  other  party,  V22. 
Degree  of  care  and  vigilance  required,  123. 

Rejection  of  rule  as  to  ordinary  prudence,  124. 

Relative    situation   of   parties   as   to   mental   and   business   abil- 
ity, 125. 

Statements  palpably  false  or  impossible,  126. 
As  ground  for  rescinding  stoclt  subscription,  347. 

By  officers,  agents,  and  promoters,  348. 

In  prospectus  of  company,  349. 

As  to  other  subscriptions,  350. 

Promissory  representations,  351. 
As  ground  for  vacating  trust  or  settlement,  361. 
Release,  compromise,  or  settlement  procured  by,  382. 
Promissory  notes  obtained  by,  399. 

Substitution    of    instruments,    400. 

Effect  of  negligence  of  maker,  401. 

Rights  of  bona  fide  holder,  404. 

Cancellation  in  equity,  405. 
Rescission  of  sales  of  personal  property  for,  408—110. 
Ground  for  rescinding  purchase  of  corporate  stock,  410. 
Ground  for  rescinding  purchase  of  real  estate,  419. 

As  to  title,  interest,  or  estate,  420. 
As  to  incumbrances,  421. 
As  to  quantity,  boundaries,  or  location,  423. 
As  to  value  of  property,  424. 
As  to  quality,  condition,  and  improvements,  425. 
As  to  timber  and  mineral  resources,  426. 
Ground  for  vacating  judicial  sales,  446. 
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FALSE  REPEESKNTATIOXS— Continued, 
Rescinding  or  canceling  lease  for,  458. 
On  sale  or  lease  of  mining  property,  467,  468. 
Cancellation  of  insurance  policy  for,  476,  477. 

Inducing  consent  to  cancellation,  486. 
Ground  for  revoking  or  setting  aside  gift,  504. 
Waiver  of  right  to  rescind  for,  .500—607. 
Estoppel  to  rescind  on  account  of,  608,  609. 
Ratification  of  contract  induced  by,  610-614. 
Allegation  of,  in  biU  or  complaint,  6G5. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Burden  of  proof  as  to,  677. 
Admissibility  of  evidence  as  to,  681. 
Measure  of  proof  required  to  establish,  683. 

FALSITY, 

Of  misrepresentations,  essential  to  rescission  or  relief,  100. 
Ambiguous  and  misleading  statements,   101. 
Knowledge  of  falsity  of  representations,  102-107. 

FAULTS, 

Sale  "with  all  faults,"  rescission  in  case  of,  183. 

FEEBLE-MINDED  PERSONS, 

See  Insanity. 

FIDUCIARIES, 

Constructive  frauds  by,  40. 

What  constitutes  fiduciary  relationship,  41-51. 

Concealment  of  material  facts  by,  59. 

Relationship  of,   justifying   reliance   on   false   representations,    119. 

Exertion  of  undue  influence  by,  249. 

Settlements  between  trustees  and  beneficiaries,  394. 

Gifts  to,  validity  of,  505. 

FILLING  BLANKS, 

In  conveyances,  when  fraudulent,  26. 

FINANCIAL  STANDING  OR  ABILITY, 

False  representations  as   to,   97,   98. 
Concerning  third  persons,  99. 
In  coiporation  reports  and  statements,  96. 
Made  to  commercial  agencies,  97. 
By   prospective  tenant,  458. 

FIRE, 

Destruction  of  buildings  by,  as  ground  for  rescission  of  sale  or  lease, 
160,  460. 

FIRE  INSURANCE, 

See  Insurance. 

FOLLY, 

( If  victim  of  false  representations,  no  defense,   113,  12.j. 
Improvident  sales  and  contracts,  relief  against,  170. 

FORECLOSURE, 

Of  niortgauo  or  other  lien,  threat  of,   is  not  duress,  232. 
Grounds  for  vacating   sale  on,   44.5-453. 

FOREIGN   LAWS, 

Representatinns  as  to,  ,when  ground  for  rescission,  72. 
Mistake  as  to,  as  ground  for  relief,  153. 
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FORFEITURE, 

Rescission  distinguished  from,  7. 

Of  contract,  for  non-performance,  196-201. 

Refusal  of  performance,  202. 

Inability  to  perform,  206. 

Impossibility  of  performance,  208-211. 

Failure  in  punctuality  of  performance,  215-220. 
Reservation  of  right  or  option  of,  512-520. 
Restoration  of  consideration  on,  621. 

FORGERY, 

Fraud  perpetrated  by  means  of,  25. 
FORMER  STATUS, 

Restoration  of,  on  rescission,  616-637. 
FRAUD, 

Statutory  definitions  of,   16-19. 

As  ground  for  rescission,  20-57. 

Definitions  of,  21. 

Constructive,  22. 

Distinguished  from  breach  of  warranty,  23. 

Essential    elements    of,    24. 

By  use  of  forged  Instruments  or  signatures,  25. 

Fraudulent  alteration  of  Instruments,  26. 

In  obtaining  possession  of  deed,  27. 

Fraudulent  substitution  of  Instruments,  2S. 

As  to  subject-matter  of  sale,  29. 
By  conspiracy,  bribery,  and  perjury,  30. 
Purchase  of  goods  on  credit  by  Insolvent,  31. 
Practised  by  agents  and  third  persons,  32. 

Agent    wrongly    exceeding    authority,    33. 

Collusion  with  agent  of  other  party,  34. 
Intention  to  deceive  or  defraud,  35. 
Effect  of,  in  deceiving  other  party,  36. 
Resulting  loss  or  damage  as  element  of,  37. 
Fraud  practised  on  both  sides,  38. 
Duty  of  care  and  prudence  to  guard  against,  39. 

Fiduciary  or  confidential  relations  of  parties,  40. 
What  constitutes,  41-51. 
Negligence  of 'party  in  signing  instrument  without  reading,  52. 

Rule  as  to  Illiterate  and  foreign  persons,  53. 

Defective  eyesight  as  excuse,  54. 

Dissuading  or  preventing  party  from  reading,  55. 

Misrepresenting  contents  of  instrument,  56. 
Misreading  Instrument,   57. 

Fraudulent  concealment  of  material  facts,  58-67. 
Doctrine  of  caveat  emptor,  61. 
Rule  as  to  latent  defects,  64. 
Acquiescence  in  self-deception  of  other  party,  65. 
Concealments  by  purchaser  of  property,  66,  67. 
False  and  fraudulent  representations,  68-126. 
Inducing  mistake  or  misunderstanding,   129. 
Mistake  of  law  induced  by,  151. 

Securing  sale  or  contract  for  inadequate  consideration,  171,  172. 
Gross  inadequacy  raising  presumption  of,  175. 
Undue  influence  as  a  form  of,  238. 

Voidability  of  fraudulent  transfers  and  contracts  to  defraud,  323. 
As  ground  for  rescinding  stock  subscriptions,  347. 

As  ground  for  revoking  or  vacating  deed  or  settlement  in  trust,   'Ml. 
Release,  compromise,  or  settlement  procured  by,  382. 
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FRAUD— Continued, 

Promissory  notes  obtained  by,  399. 

Substitution  of  instruments,  400. 

Effect  of  negligence  of  maimer,  401. 

Rights  of  bona   fide  holder,   404. 

Cancellation  in  equity,  405. 
Rescission  of  sales  of  personal  property  for,  408-410. 

Sale  and  exchange  of  real  property,  4]S~442. 
Ground  for  vacating  judicial  sales,  446-450. 
Itescinding  or  canceling  lease  for,  458. 
In  sale  or  lease  of  mining  property,  4(17,  468. 
Cancellation  of  insurance  policy  for,  476,  477. 
Ground  for  revoking  or  setting  aside  gift,  .504. 
Waiver  of  right  to  rescind  for,  590-607. 
Estoppel  to  rescind  on  account  of,  608,  60!1. 
Waiver  of,  by  ratification  of  contract,  610-1)14. 
Remedy  by  action  for,  as  precluding  relief  in  equity,  646. 
Allegation  of,  in  bill  or  complaint,  665. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Presumptions  and  burden  of  proof  as  to,  677. 
Admissibility  of  evidence   as  to,  681. 
Sufficiency  of  evidence  to  prove,  683. 

FRAUDtTLENT  CONVEYANCES. 
Rescission  and  avoidance  of,  323. 

FRAPTDT'LENT  REPRESENTATIONS, 

See  False  Representations. 

FUNCTUS  OFFICIO, 

Instrument  becoming,  ordered  canceled  in  equity,  162. 
Promissory  notes,  405. 

FUTURITY, 

False  representations  of  future  value  or  profit,  86. 
Promissory  representations,  89-91. 

Mistaken  expectation  as  to,  as  ground  for  rescission,  146. 
Warranty  against  future  defects  in  article  sold,  188. 
Non-performance  of  conditions  subsequent,  213. 

GAMBLING   CONTRACTS, 
Voidability  of,  316. 

GENERAL  PUBLIC, 

Responsibility  for  false  representations  addressed  to,  96. 

GEORGIA, 

Statutory   grounds   for  rescission   in,   17. 

GIFTS, 

Valid,  essentials  of,  497. 

Revocation  and  setting  aside,  497-511. 

Resumption  of  possession  by  donor,  498. 

Reservation  of  profits  or  income,  499. 

Revocability  in  general,  500. 

For  breach  of  conditions,  501. 

For  improvidence,  502. 

For  ingratitude  of  donee,  503. 

Fraud  and  mistake,  504. 

Undue   influence,   237-253,   504. 
To  fiduciaries  or  trustees,  505. 
Between   parent  and   child,   506. 
Deposit  of  money  in  bank  to  credit  of  another,  507. 
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GIFTS— Continued, 

Revocation  by  mutual   consent,  508. 

Gifts  causa  mortis,  509. 

Survival  of  donor  and  revocation,  510. 

Burden  of  proof  and  evidence,  511. 
GOOD  FAITH, 

As  defense  to  charge  of  making  false  representations,  106. 
GOODS, 

Restraint  or  withholding  of,  as  duress,  229. 

Rescission  of  sales  of,  406-413. 
GOVERNJIBNT, 

Duress  practised  by  officers  or  agents  of,  236. 

Rescission  of  contracts  made  with,  333. 
GRANTS, 

In  consideration  of  maintenance  and  support,  rescission  of,  for  fail- 
ure of  consideration,  168. 

Obtained   by  duress,  avoidance  of,  221-236. 

Procured  by  undue  influence,  voidability  of,  237-253. 

By  insane  or  intoxicated  grantors,  254-282. 

By  infants,  voidability  of,  285. 

Founded  on  illegal  or  immoral  consideration,  313-325. 

Licenses  as,  370-375. 

Who  are  entitled  to  rescission  of,  549-557. 
GRATITUDE, 

Influence  based  on,  not  undue,  243. 
GROSS  INADEQUACY, 

Of  consideration,  raising  presumption  of  fraud,  175. 
As  evidence  of  undue  influence,  253. 
In  case  of  judicial  sales,  453. 

GUARANTY, 

Rescission  of  contract  of,  342. 

GUARDIAN, 

Of  lunatic,  right  of,  to  avoid  contracts,  254. 
Sales  by,  grounds  for  vacating,  446-453. 

HBIRS, 

Improvident  sales  of  expectancies  by,  174. 
Of  insane  grantor,  avoidance  of  deed  by,  254. 
Of  deceased  minors,  right  to  disaffirm  contracts,  305. 
Settlements  with  executors,  when  voidable,  393. 
Bight  of,  to  avoid  contract  or  deed  of  ancestor,  551. 
Of  deceased   grantor,   offer   of  restoration  to,   on   rescission  of  con- 
tract, 624. 
As  parties  to  suits  for  rescission  or  cancellation,  663. 

HORSES, 

Diseased  or  defective,  fraud  in  sale  of,  64. 

Fraudulent  warranty  of  soundness,   186,  187. 

Sale  with  privilege  of  return  if  not  satisfied,  192. 
HUSBAND  AND  WIFE, 

Fiduciary  relation  between,  47. 

Duty  in  dealing  with  each  other;  constructive  fraud,  47. 

Duress  practised  by  husband  on  wife,  224,  227. 
Threat  of  suicide,  231. 

Duress  of  one  by  threatened  prosecution  of  other,  235. 

Exertion  of  undue  influence  as  between,  251. 
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HUSBAND  AND  WIFE— Continued, 

Revoking  or  setting  aside  antenuptial  agreements,  368. 
Validity  of  gifts  as  between,  505. 

IDENTITY, 

False  representations  as  to,  92. 

Of  person,  mistake  of,  as  ground  for  rescission,  138. 
Of  subject-matter  of  contract,  140. 

IGNORANCE, 

As  excuse  for  relying  on  false  representations,  125, 
Of  matters  of  fact,   as  ground  for  rescission,  127-146. 

Of  matters  of  law,  147-153. 

Of  laws  of  foreign  state  or  country,   153. 

Of  material  facts,  mutual,  13.3. 

Of  legal  rights  of  party,  148. 

Of  legal  effect  of  instrument,  149. 

ILLEGALITY, 

Of  demand,  essential  to  constitute  duress,   222. 
As  ground  for  rescission  or  avoidance,  313-325. 

Executed  contracts,  313. 

Executory  contracts,  314. 

Immoral  contracts,   315. 

Gambling  and  betting  contracts  and  lotteries,  316. 

Champertous  contracts,  317. 

Contracts  prohibited   by   statutes,   318. 

Monopolies  and   restraints  of  trade,  319. 

Ultra  vires  contracts,  320. 

Compounding  crimes  and  stifling  prosecutions,  321. 

Contracts  contrary  to  public  policy,  322. 

Fraudulent  transfers  and  .schemes  to  defraud,  323. 

Contracts  violating  Sunday  laws,  324. 

Usairious  contracts,  325. 

Lease  of  premises  for  illegal  purpose,  466. 
ILLITERATE  PERSONS, 

Induced    by    fraud    to    sign    instrument    without    learning    its    con- 
tents,  53. 
Imposing  on,   by  false   representations,  125. 
Releases  obtained  from,  when  voidable,  3S5. 

IMBECILITY, 

Taking  advantage  of,  to  secure  property  for  inadequate  price,  173. 

Sec,   generally.   Insanity. 
As  bearing  on   question   of   undue   influence,   248. 
As  ground  for  rescission  or  cancellation,  2G2-205. 
Senile  dementia,  200. 

IMMATERIAL  REPRESENTATIONS, 

Not  ground  for  resci.'jsion,  though  false,  70. 

IMMORAL  CONSIDER.VTION, 

A'oidability  of  deed  or  contract  founded  on,  315. 
IMPOSSIBILITY, 

Statements   importing,   as   fraudulent    representations,    126. 
Of  performance,   failure  of  consideration  resulting  from,   100. 

As  ground  for  rescission,  208. 

Destruction  of  subject-matter  of  contract,  209. 

Party   disabling   himself   to    perform,   210. 

Sale  of  subject-matter  to  third  party,  211. 

Ground  for  canceling  lease,  401. 
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IMPRISOXMENT, 
Duress  by,  233. 

Duress  by  threat  of,  234. 

By  threats  against  near  relatives,  235. 

IMPROVEMENTS, 

On  land,  misrepresentation  of,  as  ground  to  rescind,  425. 

Allowance  for,  on  rescission  of  contract  to  purchase,  441,  636. 
On  rescission  of  exchange  of  lands,  442. 
IMPROVIDENCE, 

And  inadequacy  of  consideration,  relief  against,  170. 

Of  donor,  as  ground  for  revolting  gift,  502. 

INADEQUACY  OF  CONSIDERATION, 
As    ground    for    rescission,   169-176. 
In  general,  169. 

Improvident  sales  and  contracts,  170. 
Taking  unconscientious  advantage,  171. 
Combined  vsfith  fraud  or  imposition,  172. 
Combined    with   duress,    undue    influence,    or    mental    weakness, 

173,  265. 
Catching  bargains,  174. 
Sales  of  expectancies  and  remainders,  174. 
Gross  inadequacy  raising  presumption  of  fraud,  175. 
Civil  law ;   lesion  beyond  moiety,  176. 
As  evidence  of  undue  influence,  253. 
As  ground  for  vacating  judicial  sales  of  land,  453. 
INADVERTENCE, 

Mistake  resulting  from,   when  remediable,  145. 

In  case  of  negotiable  instruments,  400,  401,  404. 
INATTENTION, 

Of  injured  party,   as  defense  against  rescission  on  ground   of  false 

representations,  113,  125,  126. 
Mistake  resulting  from,  when  remediable,  131. 
Inadvertence  inducing  mistake,  145. 

INCAPACITY, 

To  contract,  from  insanity,  254r-276. 
Prom  intoxication,  277-282. 
From  infancy,  283-300. 

INCOMPETENCE, 

Mental,  as  ground  of  rescission,  see  Insanity. 
Allegation  of,  in  bill  or  complaint,  667. 
Trial  of  issue  of,  by  court  or  jury,  675. 

INCREDIBLE  STATEMENTS, 

As  fraudulent  misrepresentations,  reliance  on,  126. 

INCUMBRANCES, 

Misrepresentation  or  concealment  of,  as  ground   for  rescission,  421. 
Paid  off  by  purchaser,  allowance  for,  on  rescission  of  sale,  637. 

IITOEPENDENT  ADVICE, 

To  grantor  or  donor,  proof  of,  to  overcome  presumption  of  fraud,  40. 
Effect  of,  as  negativing  duress,  223. 

As   bearing  on  question   of  undue  influence,  244. 

INDEPENDENT  COVENANT, 

Breach  of,  gives  no  right  to  rescind,  212. 

INDORSEMENT, 

Of  note  by  minor,  291. 
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INFANTS, 

Capacity  to  contract  in  general,   283. 
Validity  of  contracts  of,  284. 
Deeds  and  mortgages  of,  285. 
Contracts   for   personal   services,   286,   287. 
Engaging  in  business,  liabilities  of,  288. 
As  members  of  partnerships,  289. 
Loans   and    advances    to,    290. 
Bills  and  notes  made  and  indorsed  by,  291. 
Purchase  of  corporate  stock  by,  292. 
Appointing  agents  or  attorneys,  293. 
Releases  and  compromises  by,  294. 
Contracting  for  life  insurance,   295. 
Not  bound  by  promise  to  marry,  296. 
Contracts  for  necessaries,  297. 

Education,  primary  and  higher,  298. 

Services  of  attorneys,  299. 
Contracts  made  for,  by  third  parties,  300. 
Estoppel   against,   301. 

Misrepresentations  as  to  age,  302. 
Ratification  of  contracts  by,  303. 
Disaffirmance  or  rescission  of  contracts  by,  304. 

Who  may  rescind,  305. 

Adult  party  to  contract  is  bound,  306. 

Time  for  rescinding  or  avoiding,  307,  308. 
During  minority,  307. 
After  attaining  majority,  308. 

Partial  disaffirmance  or  avoidance,  309. 

Restoration  of  property  or  consideration  received,  310. 
Property  lost  or  dissipated,  311. 

Effect  of  avoidance,  312. 

INFIRMITY, 

Physical,  giving  room  for  undue  influence,  247. 
Mental,  taking  advantage  of,  248,  263-265. 
Of  body,  not  affecting  mental  powers,  273. 

INGRATITUDE, 

Of  donee,  as  ground  for  revoking  gift,  503. 

INJUNCTION, 

Threat  to  obtain,  as  constituting  duress,  232. 

INJURY, 

Or  loss,  a  necessary  element  of  actionable  fraud,  37. 
As  necessary  to  found  right  of  rescission,  112. 

On  ground  of  mistake,  154. 
Actual  or  threatened,  as  condition  precedent  to  rescission,  567. 

INNOCENT  PURCHASER  FOR  A'ALUE, 
From  grantee  of  insane  grantor,  258. 

Rights  of,  as  against  proceeding  to  annul  or  cancel  negotiable  in- 
strument,  404. 
Intervening  rights  of,  preventing  rescission,  638-642. 

[N  PARI  DELICTO, 

Application  of  rule  of,  313. 

Rescission  denied  where  parties  equally  guilty,  555. 
Schemes  to  defraud  creditors,  556. 
Inequality  of   turpitude,  557. 

[NQUISITION  OF  LUNACY, 

Effect  of,  on  subsequent  deeds  and  contracts,  259. 
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INSANE  DELUSIONS, 

Effect  of,  on  validity  of  contracts  and  deeds,  266. 

INSANITY, 

As  ground  for  rescission  of  contracts  and  conveyances,  254. 

Contracts  and  deeds  voidable  or  void,  255. 

Liability  of  lunatic  for  necessaries,  256. 

Contracts  beneficial  to  lunatic,  256. 
Notice  or  knowledge  of,  257. 

Rights  of  third  persons  purchasing  for  value,  258. 

Effect  of  adjudication  of  insanity,  259. 
Time  of  making  contract  or  conveyance,  260. 
Deed  or  contract  made  in  lucid  interval,  261. 
Test  of  mental  capacity,  262. 
Mental  weakness  or  imbecility,  263. 

Accompanied  by  fraud,  264. 

Accompanied  by  undue  influence,  248,  264. 

Combined  with  inadequacy  of  consideration,  173,  265. 

In  aged  persons,  senile  dementia,  267. 
Monomania,  266. 

Unconsciousness,   stupor,   or  coma,   268. 
Decay  of  mental  faculties  preceding  death.  269. 
Effects  of  violent  excitement  or  emotion,  270. 
Eccentricity  and  erratic  habits  of  mind,  271. 
Caused  by  drug  addiction,  272. 
Physical  infirmities  not  affecting  mind,  273. 
Effect  of  restoration  to  reason,  274. 

Ratification  of  contract,   275. 
Restitution  of  consideration  on  avoiding  contract,  276. 
Alcoholic  intoxication  as  a  form  of,  277. 
Caused  by  habitual  drunkenness,  280. 
Of  principal,  revokes  authority  of  agent,  337. 
Invalidating  marriage  or  promise  to  marry,  344. 
Of  voluntary  subscriber  to  charitable  or  public  enterprise,  effect  of, 

as  revoking  subscription,  353. 
Invalidating  release  or  compromise,  388,  397. 
Surrender  of  life  policy  by  insane  person,  493. 
Of  donor,  invalidating  gift,  497. 
Allegation  of,  in  bill  or  complaint,  667. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Burden  of  proof  of,  678. 
Admissibility  of  evidence  as  to,  681. 
Sufficiency  of  evidence  to  prove,  682. 

INSOLVENCY, 

Of  purchaser,  combined  with  intent  not  to  pay,  31. 
As  showing  inability  to  perform  contract,  207. 
As  ground  of  rescission  in  general,  326-331. 
Of  corporation,  as  affecting  right  to  rescind  subscription  for  stock, 

352. 
Of  defendant,  as  bearing  on  adequacy  of  remedy  at  law,  649. 

INSPECTION, 

Of  subject-matter,  to  determine  truth   or  falsity  of   representations 
made,  113,  125. 
To  determine  grade  or  quality  of  articles  sold,  184. 

INSTALLMENT, 

Of  goods  purchased,  defect  in,  as  ground  for  rescinding  entire  sale, 

181. 
Contracts  for  delivery  or  payment  by,  rescission  of,  215. 

Black  Re.sc.— 110 
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INSTALLMENT— Continuecl, 

Kescission  of  land  contract  for  failure  to  pay,  440. 
Partial   rescission   of   contracts   jjayable   or  performable   in   install- 
ments, 586. 

INSURANCE, 

Validity  of  infants'  contracts  for,  295. 
Policies  of,  rescission,  475—479. 

By  agreement  of  parties,   47.^). 

By  insurance  company,  470. 

By  insured,  477. 

Jurisdiction  of  actions  for,   479. 
Cancellation    of   policies   of,    480—190. 

Right  of  insurer  to  cancel,  480. 

Notice  for  cancellation,  481,  482. 

Repayment  of  unearned   premiums,  483. 

Delivery  of  policy,  484. 

Acts  constituting   cancellation,   485. 

Validity  of,  486. 

Invalid,  ratification  of,  487. 

Evidence  of,  488. 

Operation  and  effect  of,  489. 

Wrongful,  remedies  for,  490. 
Surrender  of  policies  of,  491—195. 

Surrender  by  insured,  491. 

Acts  constituting,  492. 

Validity  of,  493. 

Operation  and  effect  of,  494. 

Repayment  or  recovery,  495. 
Abandonment  of  rights  by  insured,  496. 
Proceedings  in  equity  for  cancellation  of,  652. 

INTENT, 

Not  to  pay  for  goods  bought  when  insolvent,  31. 

To  deceive  or  defraud,  35. 

To  defraud  by  concealing  material  facts,  58-67. 

To  deceive,  as  essential  element  of  false  representations,  108. 

Not  to  perform  promise,  as  ground  for  rescission,  90. 

INTEREST, 

Unconscionable,  taking  of,  as  ground  for  rescission,  171. 

On  consideration  received,  liability  for,  on  rescission  of  contract,  632. 

INTOXICATION, 

As  ground  for  rescission  or  cancellation,  277. 
Degree  or  measure  of  intoxication,  278. 
Intoxication  voluntary  or  induced  by  other  party,  279. 
Habitual  drunkenness,  280. 
Voidability  of  contract  made  while  drunk,  281. 
Ratification  or  disaffirmance,  281. 
Restoration  of  consideration  on  avoiding  contract,  282. 

INVESTIGATION, 

To  determine  truth  or  falsity  of  representations  made,  113. 
Duty  to  investigate,  113. 
Extent    of   investigation   necessary,    115. 
Examination  of  public  records,  116. 
Constructive  notice  and  facts  suggesting  inquiry,  117. 
Circumstances  excusing  failure  to  investigate,  118. 
Effect  of   fiduciary   relations   between   parties,    119. 
One  party  having  expert  or  special  knowledge,  120. 
Party  relying  on  his  own  investigation,  121. 
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INVESTIGATION— Continued, 

Investigation  prevented  or  thwarted,  122. 

Degree   of  care   and   vigilance   required,   123-125. 

By  intending  lessee  of  premises,  458. 

IRREGULARITIES, 

As  ground  for  vacating  judicial  sales,  452. 
After  confirmation,  454. 

ISSUES, 

Trial  'of,  in  suits  for  rescission  or  cancellation,  675. 

JOINDER  OF  PARTIES, 

In  actions  for  rescission  or  cancellation,  657-663. 
JOINT  CONTRACTORS, 

Right  of  rescission  as  vested  in,  552. 

Notice  to,  of  rescission  of  contract,  575. 

JOINT  OWNERS, 

Fiduciary  relations  between,  44. 

Duty  in  dealing  with  each  other;    constructive  fraud,  44. 

Liability  of  both  for  false  representations  by  one,  93. 

JOINT  PURCHASERS, 

Fiduciary  relation  between,  44. 

Duty  in  dealing  with  each  other ;    constructive  fraud,  44. 

Notice  to,  of  rescission  of  contract,  575. 

JUDGMENT, 

In  suits  for  rescission  or  cancellation,  685-699. 
General  principles  of  relief,  685. 
Decree  ordering  cancellation,  686. 
Ordering  reconveyance,  687. 
Recovery  of  money  paid  and  interest,  688. 
Adjusting  all  rights  and  doing  complete  equity,  689. 
Where  rescission  legally  impossible,  690. 
Where  rescission  refused,  691. 
Conditional  or  alternative  relief,  692. 
Additional  relief,  693. 
Decreeing  lien  on  land,  694. 
Damages  in  addition  to  rescission,  695. 
Relief  to  defendant,  696. 

Restoration  of  money  or  property  to  defendant,  097. 
Decree  on  dismissal  of  bill,  698. 
Awarding  costs,  699. 

JUDGMENT  CREDITOR, 

Right  of,  to  rescind  contract  or  deed  of  debtor,  550. 

JUDICIAL  SALES, 

Rescission  and  avoidance  of,  448-455. 
Nature  of  contract  created  by,  443. 
Jurisdiction  of  equity  to  annul,  444. 
Application  of  rule  of  caveat  emptor,  445. 
Fraud  and  false  representations,  446. 
By  persons  conducting  sale,  447. 
Chilling  bids  or  stifling  competition,  448. 
Unfair  combinations  among  bidders,  449. 
Employment  of  puffers,  450. 
Mistake,  451. 

Irregularities,  errors,  and  defects,  452. 
Inadequacy  of  price,  453. 
Remedies  before  and  after  confirmation,  454. 
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JURISDICTION, 

Of  equity,  to  order  cancellation  of  notes  and  bills,  405. 

In  proceedings  to  rescind  sale  of  land,  437. 

Of  equity  to  vacate  judicial  sales,  444. 

Of  actions  to  rescind  or  cancel  insurance  policy,  479. 

To  decree  partial  rescission  of  contract,  58fi. 

Of  actions  for  rescission  or  cancellation,  643-656. 

Adifquate  remedy  at  law,  645-649. 

Cancellation  of  instruments,  650. 

Venue  of  actions,  656. 
JURY, 

Functions  of,  in  trial  of  suit  for  rescission,  675. 

KNOWLEDGE, 

Of  falsity  of  representations,   as  necessary  to   raise  liability   there- 
for, 102. 

False  assertion  of  knowledge,  103. 

Imputed  or  constructive  knowledge  of  falsity,  104. 

Statements  made  recklessly  without  knowledge,  105. 

Good  faith  and  belief  in  statements  made,  106. 

Reasonable  ground  to  believe  statements  true,  107. 
Of  unsoundness  of  article  sold,  on  part  of  seller,  186. 
Of  insanity  of  party  to  contract,  257. 

Rights  of  innocent  purchasers  for  value,  258. 

Effect  of  adjudication  of  insanity,  259. 
Of  grounds  for  rescission,  prompt  action  necessary  after  acquiring, 

539. 
Of  rights,  essential  to  valid  waiver,  591. 
Burden  of  proof  of,  in  actions  for  rescission,  679. 

LACHES, 

Precluding  right  to  rescind  purchase  of  defective  article,  195. 

Doctrine  of,  applied  to  minors,  308. 

In  moving  to  vacate  judicial  sale,  455. 

Barring  right  to  rescind  contract  of  insurance,  473. 

Precluding  right  to  rescind  in  general,  536-547. 

Reasonable    promptness    required,    536. 

Persons   under   disabilities,   537. 

When  time  begins  to  run,  538. 

What   constitutes  laches,   541. 

Sales  of  personal  property,  542. 
Contracts  concerning  realty,   543. 

Circumstances  explaining  or  excusing  delay,  544. 

As  affected  by  change  in  circumstances,  545. 
Change  in  value  of  property,  545. 

Where  no  loss  or  injury  results  from  delay,  546. 

As  question  of  law  or  fact,   547. 

Ground  for  dismissing  suit  for  rescission,  654. 

Negativing,  "by  allegations  in  bill  or  complaint,  671. 

Burden  of  proving,  in  actions  for  rescission,  679. 

LAND, 

See  Real  Estate. 

LANDLORD  AND  TENANT, 

Effect  of  bankruptcy  on  relations  of,  330. 

See,  generally.  Leases. 

LATENT  DEFECTS, 

Concealment  of,   as  fraud,  64. 

Investigation  to  discover,  required,  when,  123. 
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LAW, 

Representations  as  to  matters  of,  when  ground  for  rescission,  71. 

As  to  laws  of  another  state,  72. 
Mistake  of,  as  ground  for  rescission,  147. 

Jtistake  or  ignorance  of  legal  rights,  148. 

Jlistake  as  to  effect  of  legal  instrument,  149. 

Induced  by  other  party,  150. 

As  element  of  fraud,  151. 

Jlutual  mistake  of  law,  152. 

Laws  of  foreign  state  or  country,  153. 
Preventing  performance  of  contract,  rescission  for,  161, 
Rendering  performance  of  contract  impossible,  208. 
Remedy  at,  precluding  rescission  in  equity,  645-649. 

LEAKAGE, 

Allowance  for,  in  sales  of  commodities,  193. 

LEASES, 

Given  by  infants,  voidability  of,  285. 
Of  premises  for  sale  of  liquor,  when  voidable,  318. 
Rescission  and  cancellation,  456—466. 
Rescission  by  agreement  or  consent,  456, 
Grounds  for  rescission   in   general,   457. 

Bankruptcy   of   tenant,   330. 

False  representations   and  concealment,   458. 

Premises  untenantable  or  unfit  for  use,  459. 

Destruction  or  deterioration  of  premises,  460. 

Impossibility  of  performance,  461. 

Abandonment    or   repudiation,    462. 

Mistake,  463. 

Breach  of  contract  by  landlord,  464. 

Breach  of  contract  by  tenant,  4l!5. 

Improper  use  or  abuse  of  premises,  466. 
Of  mining  property,  rescission  of,  468. 

Non-existence  or  exhaustion  of  minerals,  469. 

Inferior  or  worthless  quality  of  ore,  470. 

Delay  or  abandonment   by  lessee,   471." 

Remedy  at  law  or  in  equity,  472. 

Licenses  to  mine,  473. 
Time  for  rescinding,  effect  of  delay,  543. 
Restoration  of  premises  on  rescinding,  617. 

LESION  BEYOND  MOIETY, 

Rescission  of  sale  on  account  of,  176. 

LICENSES, 

Revocability  of,  in  general,  369. 
License  granted  upon  consideration,  370. 
Licensee  expending  money  and  labor,  371. 

Divergent  views  of  law  and  equity,  372. 

Express  and  implied  licenses,  373. 
For  permanent  structures  or  improvements,  374. 
License  coupled  with  an  interest,   375. 
For  right  of  way,  376. 
Mining  licenses,  377,  473. 
Use  of  premises  for  advertising  purposes,  378. 
Compensation  to  licensee  on  revocation,  379. 
Tickets  of  admission  to  theaters,  etc.,  380. 
Licenses  under  patent  and  copyright  laws,  381. 
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LIENS, 

Misrepresentations  as  to  existence  or  amount  of,  71. 
Ground  for  avoiding  sale  of  land,  421. 

Paid  off  by  purchaser,  allowance  for,  on  rescission  of  sale,  637. 

On  land,  to  secure  performance  of  decree  for  rescission,  694. 
LIFE  INSURANCE, 

Validity  of  infant's  contract  for,  295. 

Cancellation  and  surrender  of  policies  of,  480-496. 

LIMITATION  OF  ACTIONS, 

Proceedings  for  rescission  or  cancellation,  653. 
LOANS, 

To  infants,  repudiation  of,  290. 
For  necessaries,  290. 

LOCATION, 

Of  land,  misrepresentation  of,  as  ground  for  rescission,  423. 

LOSS, 

Or  damage,  an  essential  element  of  actionable  fraud,  37. 
As  essential  element  of  right  to  rescind,  112. 

On  ground  of  mistake,  154. 
Actual  or  threatened,  as  condition  precedent  to  rescission,  567. 
Of  subject-matter  as  preventing  rescission,  620. 

LOTTERIES, 

Contracts  relating  to,  voidability  of,  316. 

LOUISIANA, 

Statutory  grounds  for  rescission  in,  19. 
Rescission  for  lesion  beyond  moiety,  176. 
Sale  vpith  reserved  right  to  repurchase,  416. 

LUCID  INTERVAL, 

Validity  of  deed  or  contract  made  in,  261. 
Defined  and  explained,  261. 

LUNATICS, 
See  Insanity. 

MACHINERY, 

Sale  of,  with  concealment  of  latent  defects,  64. 
False  representations  on  sale  of,  86. 
Rescission  of  purchase  of,  for  faults  or  defects,  177. 
Inspection  or  testing  to  determine  fitness  or  efficiency,  184. 
Sale  with  warranty  against  future  defect  or  failure,  188. 
Rule  in   case  of  sale  direct  by  manufacturer,   189. 
Warranty  of  fitness  for  designated  use,  190,  191. 
Sale  with  privilege  of  return  if  not  satisfied,  192. 

MAINTENANCE  AND  CHAMPERTY, 
Contracts  voidable  for,  317. 

MAINTENANCE  AND  SUPPORT, 

Rescission  of  grants  made  in  consideration  of,  168. 
Made  by  insane  grantor,  256. 

MANUFACTURER. 

False  representations  by,  as  to  character  or  quality  of  product,  120. 
Implied  warranty  on  sale  by,  189. 

MARITIME  CONTRACTS, 

Rescission  of,  334. 
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MARRIAGE, 

Misrepresentations  as  to,  inducing  transfer  of  property,  69. 

Mistake  as  to  identity  of  party  to,  138. 

Voidability  of,  for  duress,  223,  231,  233. 

With  intoxicated  person,  voidability  of,  277. 

Promise  of,  by  infant,  not  binding,  296. 

Rescission  of  promise  to  marry,  344. 

Marriage  as  an  executed  contract,  345. 

Annulment  of,  in  equity,  345. 

Mock  marriage,  voidability  of,  345. 

MARRIAGE  SETTLEMENTS, 
Revocation  or  setting  aside,  368. 

MARRIED  WOMEN, 

Fiduciary  relation  between  husband  and  wife,  47. 

Constructive  fraud  in  dealing  with  each  other,  47. 
See,  generally,  Husband  and  Wife. 

MASTER  AND  SERVANT, 

Discharge  of  employ^  for  unsatisfactory  work,  192. 
Contracts  for  employment  of  infants,  voidable,  286. 

Recovery  for  services  on  avoidance  of  contract,  287. 
Right  to  terminate  contract  of  employment,  354. 
Release  of  claim  for  damages,  when  voidable,  382-397. 

MATERIALITY, 

Of  false  representations  essential  to  rescission,  70. 
Of  mistake,  essential  to  rescission,  134. 
Of  defects  in  title,  to  justify  rescission,  429. 

MATTERS  OF  LAW, 

Representations  as  to,  when  ground  of  rescission,  71. 

As  to  laws  of  another  state,  72. 
Mistake  as  to,  as  ground  for  rescission,  147. 

Mistake  or  ignorance  of  legal  rights,  148. 

Mistake  as  to  legal  effect  of  instrument,  149. 

Induced  by  other  party,  150. 

As  element  of  fraud,  151. 

Mutual  mistake  of  law,  152. 

Laws  of  foreign  state  or  country,  153. 

MENTAL  WEAKNESS, 

Taking  advantage  of,  to  secure  property  for  inadequate  price,  173. 

See,  generally.  Insanity. 
As  giving  opportunity  for  exertion  of  undue  influence,  248. 
As  ground  for  rescission  or  cancellation,  263-265. 

Senile  dementia,  267. 

Caused  by  drug  addiction,  272. 

Physical  infirmities  inducing,  273. 

Intoxication  causing,  277. 

From  habitual  drunkenness,  280. 
Invalidating  releases  and  settlements,  888. 
Of  donor,  invalidating  gift,  497. 
Allegation  of,  in  bill  or  complaint,  667. 
Trial  of  issue  of,  by  court  or  jury,  675. 

MERCANTILE  AGENCIES, 

Responsibility  for  false  representations  made  to,  97. 

Time  of  making  representations  as  a  material  element,  73. 

MERCHANTABLE  QUALITY, 

Of  goods  sold,  implied  warranty  of,  177. 
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MINES, 

Rescission  of  contracts  for  sale  of,  467. 

Fraud   and   false    representations,    4<i7. 

Representations  as  to  value,  83,  4(17. 

Statements  as  to  future  productiveness,  86,  467. 

Application  of  rule  of  caveat  emptor,  467. 

Concealment  of  knowledge  of,  by  purchaser,  66,  467. 

Sale  of  real  estate  voidable  for  misrepresentations   as  to,  426. 

Mistake  as  ground  for  rescinding,  IS'.l. 
Leases  of,  grounds  for  rescission  of,  46S. 

Non-existence  or  exhaustion  of  minerals,  160,  469. 

Inferior  or  worthless  quality  of  ore.  177,  470. 

Delay  or  abandonment  by  lessee,  471. 

Remedy  at  law  or  in  equity,  472. 
Licenses  for  operation  of,  rescission  of,  377,  473. 
Time  to  rescind,  effect  of  laches,  474. 

MINISTERS  OF  RELIGION, 

Fiduciary  relations  to  parishioners;    constructive  frauds,  50. 
Exertion  of  undue  influence  by,  249. 

MINORS, 

See  Infants. 

MISLEADING  STATEMENTS, 

When  equivalent  to  false  representations,  101. 

MISREADIN(;  INSTRUMENT, 

To  induce  party  to  sign,  as  actual  fraud,  57. 
In  case  of  releases  and  compromises,  383. 
In  case  of  notes  and  bills,  400,  401. 
In  case  of  lease  of  land,  458. 
In  case  of  insurance  policies,  477. 

MISREPRESENTATIONS, 

As  to  purport  or  contents  of  instrument,  56. 

Release  of  claims  or  damages,  383. 
Combined  with  concealment  of  material  facts,  63. 
By  purchaser  of  property.  67. 
By  infant,  as  to  his  age,  ."02. 
As  ground  for  rescission,  (J!)-126. 
And  see,  generally.  False  Representations. 

MISTAKE, 

Statutory  definitions  of,  16-19. 
As  ground  for  rescission,  127-156. 
In  general,  127. 

Mutual  and  unilateral  mistakes,  128. 
Induced  by  fraud  cjf  other  party,  129. 
Taken   advantage   of   by   other   party,   130. 
Caused  by  negligence  or  inattention,  131. 
Mistake  of  both   parties,   132. 
INIutual  ignorance  of  material  facts,  133. 
Materiality  of  mistake,  134. 
Mistakes  of   agents,    1,'!5. 
In  transmission  of  telegram,  136. 
Mistakes  of  draftsmen,  l.'!7. 
Mistake  as  to  identity  of  party,  133. 

As  to  existence  of  subject-matter,  139. 

As  to  identity  of  subject-matter,  140. 

As  to  price  or  value  of  subject-matter,  141. 
Errors  in  computations  or  estimates,  142. 
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MISTAKE— Continued, 

Mistakes  as  to  title,  143. 

As  to  quantity  of  land  conveyed,  144. 
Inadvertence,  145. 

Mistaken  expectation  of  future  events,  146. 
Mistake  in  matter  of  law,  147. 

Mistake  or  ignorance  of  le'-'al  rights,  148. 
Mistake  as  to  legal  effect  of  instrument,  149. 
Mistake  of  law  induced  by  otlier  party,  150. 
Mistake  of  law  as  element  of  fraud,  151. 
Mutual  mistake  of  law,  152. 
Laws  of  foreign  state  or  country,  153. 
Loss  or  injury  resulting  from,  154. 
Evidence  to  prove,  155. 
Accident  or  surprise,  156. 
As  ground  for  annulling  marriage,  345. 

As  ground  for  setting  aside  deed  or  settlement  in  trust,  360. 
As  ground  for  avoiding  release  or  compromise,  382. 
In  personal  injury  cases,  389. 
Mistake  as  to  nature  or  extent  of  injuries,  391. 
Ground  for  annulling  or  canceling  notes  and  bills,  402. 
Fraudulent  substitution  of  instruments,  400. 
Rights  of  bona  fide  holder  for  value,  404. 
Ground  for  vacating  judicial  sale,  451. 

For  rescinding  or  canceling  lease,  463. 
Cancellation  of  insurance  policy  for,  476. 

Consent  to  cancellation  induced  by,  486. 
Ground  for  revoking  or  setting  aside  gift,  504. 
Waiver  of  right  to  rescind  on  account  of,  590-607. 

Ratification  and  estoppel,  608-614. 
Allegation  of,  in  bill  or  complaint,  668. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Burden  of  proof  as  to,  676. 
Admissibility  of  evidence  of,  681. 
Sufficiency  of  evidence  to  prove,  683. 

MOCK  MARRIAGE, 
Voidability  of,  345. 

MODIFICATION  OP  CONTRACT, 

When  effects  rescission,  9. 

Contracts  for  sale  or  exchange  of  lands,  414. 
MONEY, 

Deposit  of,  in  bank,  to  credit  of  another,  as  a  form  of  gift,  507. 

MONEY  LENT, 

To  infants,  recovery  of,  290. 
For  necessaries,  290,  297. 

MONOMANIA. 

Effect  of,  on  deeds  and  contracts,  266. 

MONOPOLIES, 

Contracts  relating  to,  voidability  of,  319. 

MONTANA, 

Statutory  grounds  for  rescission  in,  16. 

MORE  OR  LESS, 

Appended   to  description   of  land  in  deed,   as   precluding   relief   for 
deficiency  in  quantity,  144. 

MORPHINE, 

Addiction  to,  affecting  mental  capacity  to  contract,  272. 


1754  INDEX 

[The  figures  refer  to  sections.    Volume  1  contains  §§  1-331;    volume  2,  the  residue] 

MORTGAGEE, 

See,  generally.  Mortgages. 
Notice  of  cancellation  of  insurance  to,  4S2. 
Right  of,  to  cancellation  of  prior  deed  or  mortgage,  550. 

To  prevent  rescission  as  between  "vendor  and  vendee,  639. 

MORTGAGES, 

Paid  or  discharged,  cancellation  of,  in  equity,  162,  163. 
Obtained  by   duress,   avoidance  of,   221-236. 
Threat  of  foreclosure,  not  duress,  232. 
Obtained  from  insane  person,  254. 
Made  by  intoxicated  person,  277. 
By  infants,  voidability  of,  285. 

Founded  on  illegal  or  immoral  consideration,  313-325. 
Misrepresentation   or  concealment  of,   as  ground  for   rescinding  pur- 
chase of  realty,  421. 
Existence   of,   as   affecting   right  to   rescind   exchange   of  lands,   442, 
Setting  aside  foreclosure  sales,  448-455. 
Who  are  entitled  to  rescission  or  cancellation  of,  549-557. 
Paid  off  by  purchaser,  allowance  for,  on  rescission  of  sale,  637. 
Intervening  rights  of  third  persons  preventing  cancellation  of,  638- 

642. 
Proceedings   in   equity  for   cancellation  of,   650. 

MUNICIPAL  CORPORATIONS, 

Duress  practised  by  officers  or  agents  of,  236. 
Rescission  of  contracts   with,  3.33. 

MUTUAL   FRAUD, 

Effect  of,  as  precluding  relief,  38. 

MUTUAL  MISTAKE, 

As  ground  for  rescission,  128. 

Mistake  of  both  parties,  132. 

Mutual  ignorance  of  material  facts,   133. 

Mutual  mistake  of  law,  152. 

Ground  for  avoiding  release,   382,  391. 

Ground  for  avoiding  notes  and  bills,  402. 

Ground  for  avoiding  leases,  463. 

NECESSARIES, 

Liability  of  insane  person  for,  256. 

Validity  of  note  given  for,  254. 
Infants'   contracts  for,   binding,   297. 

Education,  primary  and  higher,  298. 

Services  of  attorneys  at  law,  299. 

NEGLIGKXCB, 

Of  party,  as  ground  for  refusing  relief  against  fraud,  39. 

Signing   instrument   without   reading  it,  52-56. 

Doctrine  of  caveat  emptor,  61. 

Rale  as  to  latent  defects,  64. 

As  precluding  relief   against  false  representations,  113-126. 

Precluding  relief  on  ground  of  mistake,  131. 

Release  of  claim  for  damages  from,  when  voidable,  382. 

In  personal  injury   cases,  389. 

Reliance   on   physician's   opinion,   390. 

Mistake  as  to  nature  or  extent  of  injuries,  391. 
In  signing  promissory  note,  401,  404. 
Precluding  relief  against  void  judicial  sale,  445,  45.5. 
Raising  estoppel  against  rescission,  609. 
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NEGOTIABLE  INSTRUMENTS, 

False  representations  as  to  validity  and  value  of,  88. 
Paid  or  discharged,  cancellation  of,  in  equity,  162. 
Made  or  indorsed  by  insane  person,  254. 
Made  by  intoxicated  person,  277. 
Made  or  indorsed  by  infants,  291. 
Rescission  or  cancellation  of,  398. 

As  against  bona  fide  holder  for  value,  404. 
Jurisdiction  of  equity  to  order  cancellation  of,  405. 

NERVOUS  PROSTRATION, 

As  equivalent  to  temporary  derangement  of  mind,  270. 

NEWSPAPER  ADVERTISEMENTS, 

Responsibility  for  false  statements  in,  96. 

NON  COMPOS  MENTIS, 
See  Insanity. 

NON-PAYMENT, 

Of  price  of  goods  sold,  rescission  for,  411. 

Goods  sold  on  installments,  412. 
As  ground  for  rescinding  sale  of  land,  439. 
Deferred  and  installment  payments,  440. 

NON-PERFORMANCE, 

Of  promissory  representations  as  ground  of  relief,  89. 

Effect  of  intention  not  to  perform,  90. 
As  ground  for  rescission,  in  general,  196-220. 

Partial  or  successive  failures,  198. 

Performance  not  according  to  contract,  199,  200. 

Excuses  for,  201. 

Refusal  to  perform,  202,  204. 

Caused  by  act  of  other  party,  205. 

Inability  to  perform,  206,  207,  210. 

From  impossibility,  208-211. 

In  case  of  delivery  or  payment  by  installments,  215. 

Delay  or  unpunctuality  as  equivalent  to,  216-220. 
By  lessor  or  lessee,  as  ground  for  rescinding  lease,  464,  465. 
On  both  sides,  effecting  rescission  of  contract,  533. 

NORTH  DAKOTA, 

Statutory  grounds  for  rescission  in,  16. 

NOTES  AND  BILLS, 

False  representations  as  to  validity  and  value  of,  88. 

Paid  or  discharged,  cancellation  of,  in  equity,  162. 

Voidable  for  duress,  226. 

Made  or  indorsed  by  lunatic,  254. 

Made  by  intoxicated  r>erson,  277. 

Made  or  indorsed  by  infants,  291. 

Rescission  or  cancellation  of,  398. 

Fraud  and  false  representations,  399. 

Substitution  of  instruments,  400. 

Negligence  of  maker,  401. 

Mistake,  402. 

Duress  and  undue  influence,  226,  403. 

Voidability  as  against  bona  fide  holder,  404. 
Jurisdiction  of  equity  to  order  cancellation,  405. 

For  purchase-money,  assignment  of,  preventing  rescission  as  between 
vendor  and  vendee,  642. 
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NOTICE, 

Of  revocation  of  authority  of  agent  or  broker,  338. 
For  cancellation  of  insurance  policy,  481. 

To  whom  given,  482. 
Of  exercise  of  reserved  right  to  rescind,  514. 
Of  rescission,  in  general,  569. 

Effect  of  previous  defaults,  570. 
Waiver  of  notice,  571. 
Facts  excusing  failure  to  give,  571. 
Stipulated  for  in  contract,  572. 
Form  and  sufficiency  of,  573. 
Ambiguous  or  conditional,  574. 
Service  or  delivery  of,  575. 
Institution  of  suit  as  equivalent  to,  576. 
Of  facts  giving  ground  for  rescission   essential  to  valid   'waiver  of 

right  to  rescind,  591. 
Burden  of  proving,  in  actions  for  rescission,  679. 
NOVATION, 

When  effects  rescission,  10. 

NUMBEK, 

Of  articles  purchased,  deficiency  in,  as  ground  for  rescission,  180. 

NURSE  AND  PATIENT, 
Fiduciary  relations  of,  49. 

Duty  in  dealing  together;   constructive  fraud,  49. 
t'ndue  influence,  249. 

OBLIGATION, 

Payment  or  discharge  of,  as  ground  for  cancellation  in  equity,  162, 
163. 
OFFER, 

To  rescind  contract,  and  acceptance  of,  529. 

To  perform,  as  condition  precedent  to  re.scission,  564-566. 

Of  partial  rescission,  and  acceptance,  588. 

Of  restoration,  on  rescission  of  contract,  616-637. 
Alleging,  in  bill  or  complaint,  672. 
OFFICER, 

Public,  falsely  claiming  to  be,  as  actionable  fraud,  92. 

Of  corporations,  responsibility  for  false  representations  by,  93,  348. 
For  false  statements  in  financial  reports,  96. 
Knowledge  of  falsity  of  represeutation.s  imputed  to,  104. 

Of  government  or  municipality,  duress  practised  by,  236. 

Public  and  private,  resignation  and  removal  of,  355. 

Conducting  public  sale,  duties  and  responsibilities  of,  447,  452. 
OIL  ANI*  GAS  LEASES, 

See  Mines. 
OKLAHOMA, 

Statutory  grounds  for  rescission  in,  16. 
OPINION, 

Expressions  of,  not  fraudulent  representations,  76. 

How  distinguished  from  assertions  of  fact,  77. 

False  opinion  fraudulently  asserted,  78. 

Representations  as  to  value,  79-84. 

Puffing  and  exaggerated  praise,  85. 

Statements  as  to  future  value  or  profit,  86. 

As  to  validity  and  scope  of  patents,  87. 

As  to  validity  and  value  of  checks,  notes,  etc.,  88. 
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OPIUM, 

Addiction  to,  affecting  mental  capacity  to  contract,  272. 

OPTION, 

To  rescind  purciiase  of  land,  reservation  of,  416. 
To  cancel  policy  of  insurance,  480. 
To  rescind  contract  in  general,  reservation  of,  512-520. 
For  partial  rescission  of  contract,  588. 

OPTION  SALES, 

Rescission  on  bankruptcy  of  purchaser,  328. 

ORAL  MISREPRESENTATIONS, 
Not  merged  in  written  contract,  74. 
Unless  specially  excluded,  74. 

ORDINARY  CARE, 

To  detect  or  prevent  fraud,  39. 

Want  of,  as  ground  for  refusing  relief  against  fraud,  39. 

Rule  as  to  persons  in  fiduciary  relations,  40. 
Want  of,  in  signing  instrument  without  reading  it,  52-56. 
Rule  of  caveat  emptor,  61. 
To  discover  latent  defects,  64. 
To  guard  against  imposition  by  false  representations,  113. 

Degree  of  care  required,  123-126. 
To  prevent  mistake  or  misunderstanding,  131. 
In  executing  release  or  settlement,  384. 
In  signing  promissory  notes,  401. 
Required  of  purchaser  at  judicial  sale,  445. 

ORDINARY  FIRJINESS, 

Duress  must  be  such  as  to  overcome,  227. 

■OWNERSHIP, 

Acts  or  assertions  of,  as  waiving  right  to  rescind,  596. 
Contracts  for  sale  of  land,  597. 
Sale  of  property  or  offer  to  sell,  598. 
Use  or  change  of  condition  of  property,  599. 
Impairment  or  destruction  of  property,  599. 

PARANOIA, 

As  a  form  of  insanity,  voidability  of  contracts,  266. 

PARENT  AND  CHILD, 

Fiduciary  relations  between,  45. 

Duty  in  dealing  with  each  other;   constructive  fraud,  45. 

Duress  of  one  by  threatening  prosecution  of  other,  235. 

Exertion  of  undue  influence  as  between,  252. 

Validity  of  gifts  as  between,  506. 

PARI  DELICTO, 

See  In  Pari  Delicto. 

PAROL, 

Written  and  sealed  contracts  rescindable  by,  13. 
Agreement  to  rescind  written  contract,  524. 
Notice  of  rescission  by,  573. 
PAROL  MISREPRESENTATIONS, 
Not  merged  in  written  contract,  74. 
Unless  specially  excluded,  74. 

PARTIAL  RESCISSION, 

When  permissible,  583-589. 
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PARTIES, 

Who  may  plead  duress,  224,  335. 
Who  are  entitled  to  rescind,  549-557. 

Parties  and  privies,  549. 

Creditors,  550. 

Heirs  and  representatives,  551. 

Parties  jointly  interested,  552. 

Not  party  in  default,  553,  554. 

Parties  in  pari  delicto,  555-557. 
To  actions  for  rescission  or  cancellation,  657-663. 

All  parties  in  interest,  657. 

Joinder  of  defendants,  658. 

Real  party  in  interest,  659. 

Persons  against  whom  no  relief  sought,  660. 

Subsequent   and   intermediate  purchasers,  661. 

Trustees  and  beneficiaries,  662. 

Heirs  and  personal  representatives,  663. 

PARTITION, 

Sales  under  decree  of,  as  judicial  sales,  445. 

PARTNERS, 

Fiduciary  relation  between,  44. 

Duties  in  dealing  with  each  other ;   constructive  fraud,  44. 

Liability  of  both  for  false  representations  by  one,  93. 

Infants  as,  289. 

Rescission  or  termination  of  contract  of  partnership,  343. 

PASTORS, 

Dealings  with  parishioners,  constructive  fraud  in,  50. 
Exertion  of  undue  influence  by,  249. 

PATENTS, 

Representations  as  to  validity  and  scope  on  sale  of,  87. 
Worthless,  rescission  of  sale  of,  for  want  of  consideration,  157. 
Revocability  of  licenses  under,  381. 

PAYMENT, 

Of  obligation,  as  ground  for  its  cancellation  in  equity,  lOli. 

Inability  to  make,  as  cause  for  rescission,  207. 

Failure  or  refusal  of,  as  breach  of  contract,  214. 

In  case  of  installment  contracts,  215. 

Delay  or  unpunctuality  in,  as  cause  for  rescission,  210-220. 

Extorted  by  duress,  recovery  of,  221-236. 

Of  price  of  goods,  rescission  for  failure  of,  411. 

Rescission  of  sale  of  land  for  nonpayment  of  price,  439. 

Deferred  and  installment  payments,  440. 
On  contract,  as  waiver  of  right  to  rescind,  601. 

Obtaining  extension  of  time  for,  602. 
Demand  or  acceptance  of,  as  waiver  of  right  to  rescind,  603. 

Waiver  of  default  or  delay,  604. 
PENALTY, 

For  delay  in  performance  of  contract,  effect  of  fixing,  220. 

PERFORMANCE, 

Specific,  as  reverse  of  rescission,  12. 

Of  promissory  representations,  failure  of,  as  ground  for  relief,  89. 

Effect  of  intention  not  to  perform,  90. 
Failure  or  refusal  of,  as  ground  for  rescission,  196-220. 

Non-performance  in  general,  196. 

Pre-requisites   to   rescission,   107. 

Partial  or  successive  failures,  198. 
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PERFORMANCE— Continued, 

Performance  not  in  accordance  with  terms  of  contract,  199. 

Defective  or  unsatisfactory  performance,  200. 

Excuses  for  default,  201. 

Refusal  of  performance,  202. 

Anticipatory  breach  of  contract,  203. 

Declared  intention  not  to  perform,  204. 

Performance  prevented  by  other  party,  205. 

Effect  of  inability  to  perform,  206. 

Insolvency  of  purchaser,  207. 
Impossibility  of,  as  ground  for  rescission,  208. 

Destruction  of  subject-matter,  209. 

Party  disabling  himself  to  perform,  210. 

Sale  of  subject-matter  to  third  party,  211. 
Breach  of  covenant  or  condition,  in  general,  212. 

Conditions  subsequent,  promise  of  future  action,  213. 
Non-payment  of  consideration,  214. 
Contract  for  payment  or  delivery  in  installments,  215. 
Punctual,  failure  of,  as  ground  for  rescission,  216. 

Time  of  the  essence,  216. 

Failure  of  performance  at  stipulated  time,  217. 

Unreasonable  delay  in  delivery  or   performance,  218. 

Waiver  or  extension  of  time,  219. 

Penalty  fixed  for  delay,  220. 
Impossibility  of,  ground  for  canceling  lease  of  land,  461. 
Unsatisfactory,  rescission  on  account  of,  520. 
Failure  of,  on  both  sides,  effecting  rescission,  533. 
Default  or  failure  of,   precluding  part}'  from  rescinding,   55-3. 
Tender  of,  as  condition  precedent  to  rescission,  564. 

Readiness  and  ability  to  perform,  565. 

Where  vendor  unable  to  make  title,  566. 
Demand  for,  as  condition  precedent  to  rescission,  568. 
Refusal  of,  as  constituting  rescission,  582, 
Extending  time  for,  as  waiving  right  to  rescind,  604. 
Partial  or  faulty,  acceptance  of,  as  waiving  right  to  rescind,  606. 

PERJURY, 

Fraud  effected  by  means  of,  30. 

PERSONAL  PROPERTY, 

Restraint  or  detention  of,  as  duress,  229. 
Sales  of,  rescission  of,  406-413. 

PETITION, 

For  rescission  or  cancellation,  requisites  of,  664-674. 

PHYSICIAN  AND  PATIENT, 
Fiduciary  relations  between,  49. 
Duty  in  dealing  together;   constructive  fraud,  49. 
Representations    by    physician    as    to    nature    and    duration    of   in- 
juries, 146. 
Exertion  of  undue  influence  as  between,  249. 
Recovery  for  services  to  insane  patient,  256. 

Physician's  opinion  inducing  release  of  damages  in  personal  injury 
cases,  390. 
Mistake  as  to  nature  or  extent  of  injuries,  391. 

PLEADING, 

Who  may  plead  duress,  224,  235. 

In  suits  for  rescission  or  cancellation,  664-674. 

Requisites  of  bill  or  complaint,  664-673. 

Plea,  answer,  or  counterclaim,  674. 
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POLICIES  OF  INSURANCE, 

Cancellation  and  surrender  of,  480-496. 
See,  generally.  Insurance. 

POBTRAIT-PAINTER, 

Work  done  by,  under  guaranty  of  satisfaction,  privilege  of  rejection 
if  not  satisfied,  192. 

POSSESSION, 

Transfer  of,  in  case  of  gift,  497. 

Resumption  of,  by  donor,  498. 

Donations  causa  mortis,  509. 
Resumption  of,  as  rescission  of  sale  of  goods,  531. 
Regaining  or  accepting,  as  constituting  lescission,  579. 
Restoration  of,  on  rescission  of  sale,  631. 

Granting  writ   of  possession,    693. 
Right  to,  on  rescission  of  contract  or  sale,   702. 

POWER   COUPLED   WITH   INTEREST, 
Irrevocability  of,  341. 

POWER  OP  ATTORNEY, 

Given  by  insane  person,  voidable,   254. 
Executed  by  infants,  when  voidable,  293. 

PRACTICE, 

In  actions  for  rescission  or  cancellation,  664^675. 

PRAYER  FOR  RELIEF, 

In  bill  or  complaint  for  rescission  or  cancellation,  673. 

PRECAUTION, 

To  guard  against  false  representations,   113,   125,  126. 
Against  mistake  and  misunderstanding,  131. 

PREDICTIONS, 

Not  equivalent  to  false  representations,  77,  89. 
Mistaken,  not  ground  for  relief,  146. 

In  personal  injury  cases,  3>i~,  3S0,  391. 

PREMIUM, 

Repayment  of,  on,  cancellation  of  insurance  policy,  483. 
Recovery  of,  on  surrender  of  policy,  495. 

PRESIDENT, 

Of  corporation,  responsibility  for  false  representations  by,  93. 
Knowledge  of  falsity  of  representations  imputed  to,  104. 

PRESUMPTION  OP   FRAUD, 

In  contracts  with  fiduciaries   and  trustees,  40. 
From  gross  inadequacy  of  consideration,  175. 
In  case  of  judicial  sale,  4.53. 

PRESUMPTIONS, 

In  suits  for  rescission  or  cancellation,  676. 

PRICE, 

On  previous  sale  of  article,  misrepresentations  of,  84. 

May  be  relied  on  without  investigation,  118. 
Mistake  as   to,  141. 

Inadequacy  of,  as  ground  for  rescission,  169-176. 
Non-payment  of,  as  ground  for  rescission,  411. 

In  sales  of  real   property,  439,  440. 
Inadequacy  of,  in  judicial  sales,  453. 
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PRIESTS, 

Constructive  fraud  in  dealings  with  parishioners,  50. 

Exertion  of  undue  influence  by,  249. 

Gifts  to,  validity  of,  505. 

PRINCIFAL  AND  AGENT, 

Duties  of,  in  dealing  together,  constructive  fraud,  42. 

Frauds  by  agents  as  ground  for  rescission,  32. 

Collusion  of  ageut  with  opposite  party,   34. 

False  representations  as  to  agency  or  authority,  92. 

False  representations  by  agent  imputable  to  principal,  93. 

Mistakes  of  agents,  as  ground  for  relief,  135. 

Insanity  of  either,  as  revoking  authority,  254. 

Appointment  of  agent  by  minor,  293. 

Rescission  or  revocation  of  agent's  authority,  335-341. 

Gifts   to  agents,  validity  of,  505. 

PRINCIPAL  AND  SURETY, 

Surety  pleading  duress  of  principal,  224. 

Contract  of  suretyship  by  insane  person  voidable,  254. 

Rescission   of  contract  of  suretyship,  342. 

PRIVIES, 

Of  grantor  or  contractor,  when  entitled  to  rescind,  549. 

PRODUCER, 

Of  article  sold,  implied  warranty  of  quality  by,  189. 

PROFITS  OF  BUSINESS, 

False  representations  as  to,  83. 

Future,  predictions  as  to,  not  fraudulent  representations,  S6. 
Misrepresentation  of,  in  corporation  reports,  96. 
Misrepresentation  of,  to  commercial  agencies,  97. 
Representations  as  to,  may  be  relied  on  without  investigation,  118. 

PROMISE, 

Of  marriage,  repudiation  of,  when  justified,  344. 

To  make  a  gift,  revocability  of,  500. 

As  representation,  see  Promissory  Representations. 

PROMISSORY  NOTES, 

False  representations  as  to  validity  and  value  of,  88. 

Paid  or  discharged,  cancellation  of,  in  equity,  162. 

Voidable  for  duress,  226,  403. 

Made  or  indorsed  by  lunatic,  254. 

Made  'by  intoxicated  person,  277. 

Made  or  indorsed  by  infants,  291. 

Rescission  or  cancellation  of,  398. 

As  against  bona  fide  holder  for  value,  404. 
Jurisdiction  of  equity  to  order  cancellation,  405. 

PROMISSORY  REPRESENTATIONS, 

False  and  fraudulent,  when  actionable,  89. 

Intention  not  to  perform,  90. 

As  to  improvement  or  use  of  real  property,  91. 
Warranty  against  future  defect  in  article  sold,  188. 
Inducing  release  of  claims  or  damages,  387. 
In  sales  of  real  property,  419. 

PROMOTERS, 

Responsibility  of,   for  false  statements  in  prospectus,  96,  348. 

PROPERTY, 

Restoration  or  return  of,  on  rescission,  616-637. 

Black  Resc— 111 
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PROSPECTUS, 

Responsibility  for  false  statements  in,  96,  o49. 

PROSTITUTION, 

As  consideration  for  deed  or  contract,  315. 
Lease  of  premises  for,  315. 

PROTEST, 

Payment  under,  not  equivalent  to  duress,  221. 

PRUDEXCB, 

To  be  exercised  to  prevent  or  detect  fraud,  39. 

Want  of,  as  ground  for  refusing  relief,  39. 

Rule  as  to  persons  In  fiduciary  relations,  40. 
Want  of,  in  signing  instrument  without  reading  it,  52-56. 
Rule  of  caveat  emptor,   61. 
In  examining  for  latent   defects,  64. 
To  guard  against  false  representations,  113. 

Decree  of  care  and  vigilance  required,  123,  124, 
To  avoid  mistakes  and  misunderstanding,  131. 
Relief  against  improvident  sales  and  contracts,  170. 
Duty  of,  in  regard  to  signing  promissory  notes,  401,  404. 

PUBLIC, 

Representation  to  the,  in  general,   responsibility   for,  96. 

PUBLIC  OFFICER, 

Falsely  claiming  to  be,   as   fraudulent   representation,  92. 

Duress  practised  by,  236. 

Resignation  and  removal  of,  355. 

Conducting  judicial  sale,  duties  and  responsibilities  of,  447,  452. 

PUBLIC  POLICY, 

Voidability  of  contracts  contrary  to,  322. 

PUFFING, 

Not  actionable  as  false  representation.  85. 
At  judicial  and  other  public  sales,  450. 

PUNCTUALITY  OF  PERFORMANCE, 

Failure  in,  as  ground  for  rescission,  216—220. 

PURCHASE   MONEY, 

Non-payment  of,  as  ground  for  rescission,  411. 

In  sales  of  real  property,  439,  440. 
Restoration  of,  on  rescission  of  sale,  616-637. 
Assignment  of  notes  for,  as  preventing  rescission,  642. 

PURCHASER, 

Subsequent,  as  party  to  suit  for  rescission,  661. 

PURCHASER  FOR  VALUE, 

From  grantee  of  insane  grantor,  25S. 

Of  negotiable   pai>er,   rights   of,   against  cancellation,   404. 

Intervening  rights  of,  as  preventing  rescission,  638—642. 

PURLOINING   DEED, 

As  fraud  warranting  cancellation,  27. 

QUAJ^TITY, 

Of  land   conveyed,   mistake   as  to,   as  ground   for   relief,   144. 
Deficiency   in,   as   ground   for   resci.s.sion,    ISO. 
Allowance  for  tare,  tret,  leakage,  etc.,  193. 
In  case  of  deliveries  by  installments,  215. 
Of  land,  misrepresentations  as  to,  423. 
QUANTUM  MERUIT, 

Recovery  on,  for  services  rendered  under  rescinded  contract,   705. 
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QUARANTINE, 

Declaration  of,  as  ground  for  cancelling  charter  party,  334. 

QUESTIONS  OF  LAW, 

Misrepresentations  as  to,  when  ground  for  rescission,  71,  72. 
Mistakes  as  to,  as  ground  for  rescission,  147—153. 
Decision  of,  on  trial  of  suit  for  rescission,  675. 

QUIETING  TITDE, 

Decree  for,  in  suit  for  rescission,  693. 

RATIFICATION, 

Of  contract  procured  by  duress,  225. 

Of  contract   made  by   insane   person,   275. 

Of  contract  made  while  intoxicated,  281. 

Of  contracts  of  infants,  303. 

Of  release,  compromise,  or  settlement,  397. 

Of  invalid  cancellation  of  insurance  policy,  487. 

Of  voidable  or  revocable  gift,  504. 

Of  voidable  contracts  in  general,  610^613. 

Intention  to  ratify,  611. 

Affirmance  by  suing  on  contract,  612. 

Prosecuting  further  negotiations,  613. 

Compromise  or  settlement,  613. 

Effect  of  ratification,  614. 

READ  BEFORE  SIGNING, 
Duty  to,  52. 

When  omission  excusable,  53-57. 
Releases,  compromises,  and  settlements,  384. 
Promissory  notes  and  bills,  401,  404. 

REAL  ESTATE, 

Jieseission  of  contracts  for  sale  and  exchange  of,  414-442. 

Modification  by  subsequent  agreement,  414. 

Extension  of  time  for  payment  or  performance,  415. 

Option  or   reserved   right  to  rescind,  410. 

Rescission  by  mutual  agreement,  417. 
Right  to  rescind  in  general,  41S.  * 

Fraud  and  false  representations,  419. 

As  to  title,  interest,  or  estate,  420. 

Existence  or  amount  of  incumbrances,   421, 

As  to  prior  contract  to  convey,  422. 

As  to  quantity,  boundaries,  or  location,  423. 
Mistake  as  to  quantity,  143. 

As  to  value  of  property,  424. 

As  to  quality,  condition,  and  improvements,  425. 

As  to  future  use  or  improvement,  91. 

As  to  timber  and  mineral  resources,  426. 
Failure  or  defect  of  title,  427. 

Mistake  as  to  title  as  ground  for  relief,  143. 

Purchaser's  dissatisfaction  with  title,  192. 

Application  of  rule  of  caveat  emptor,  428. 

Certainty  and  materiality  of  defects,  429. 

Offer  of  doubtful  title,  430. 

Allowance  of  time  to  make  title,  431. 

"Vendor  disabling  himself  to  convey,  432. 

Defects  cured  or  curable  before  conveyance,  433. 

Defects  cured  after  notice  of  rescission,  434. 

Disturbance  of  purchaser  or  danger  of  eviction,  435. 

Failure  of  title  as  to  part  of  land  conveyed,  436. 
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REAL  ESTATE— Continued, 

Grounds  for  eguitable  relief,  437. 

Remedy  at  law,  437. 
Waiver,  estoppel,  or  default  of  purchaser,  438. 
Rescission  by   vendor  for  nonpayment  of  purchase   money,  439. 

Deferred  and  installment  payments,  440. 
Rights   and  duties  of  parties  on   rescission,   441. 
Exchange  of  lands,  rescission  of,  442. 
Revocability  of  licenses  for  use  of,  369-379. 
Judicial  and   auction  sales  of,   rescission  of,  443-455. 
Leases  of,   rescission  and  cancellation,  456—466. 
Sale  and  lease  of  mining  properties,  467-474. 

Time  for  rescinding  contracts  concerning,  promptness  required,   543. 
Contracts  for  sale  of,  waiver  of  right  to  rescind,  597. 

By  estoppel   or  ratification,   608-614. 

Mutual   restitution   on   rescission,   616-637. 

Reconveyance  of  land,   6;30. 

Restoration   of  possession,   631. 

REAL  ESTATE  AGENTS. 

Revocation  of  authority  granted  to,  335. 
REAL  PARTY  IX  INTEREST, 

As  plaintiff  or   defendant  in  suit  for  rescission,   659. 

REASONABLE  CARE, 

To  avoid  being  cheated  by  false  representations,  113-126. 

Degree  of  care  and  prudence  required,  123. 
To  prevent  mistakes  and  misunderstanding,  131. 
In  signing  promissory  notes  and  bills,  401,  404. 
Required  of  purchaser  at  judicial  sales,  445. 

REASONABLE   PROMPTNESS, 

In  claiming  and  exercising  right  of  rescission,  536. 
Alleging,  in  bill  or  complaint  for  rescission,  671 

RECEIVERSHIP, 

Threat  to  obtain,  as  constituting  duress,  232. 

Effect  of,  on  right  to  rescind  subscription  for  stock  of  corporation, 

352. 
Sales  under,  see  Judicial  Sales. 

RECKLESS  ASSERTIONS, 

When  equivalent  to  fraudulent  misrepresentations,   105. 
In  corporation  prospectuses  and  reports,  96. 

RE<:X»NVEYANCE, 

Ordering,  in  suit  for  rescission  or  cancellation,  687. 
REDHIBITION, 

Meaning   and   application  of,  2. 

Rescission  for  redhibitory  defects  or  vices,  179. 

REFORMATION, 

Of  contract,  distinguished  from  rescission,  11. 

REFUSAL  OP  PERFORMANCE, 

As  ground  for  rescission,  202. 

Declared  intention  not  to  perform,  204. 
As  constituting  or  evidencing  rescission,  582. 

RELEASE, 

Right  of  rescission  of,  in  general,  382. 

Fraud  in  misreading  or  misrepresenting  instrument,  383. 

Want  of  care  on  part  of  releasor,  384. 

Inability   of   relea.sor  to   read   or   understand,    385. 
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RELEASE— Continued, 

Representations  as  to  existence  of  cause  of  action,  386. 
Promises  and  promissory  representations,  387. 
Mental  and  physical  condition  of  releasor,  388. 

Insanity  of  releasor,  254,  388,  397. 

Intoxication  of  releasor,  277,  3.S8. 

Infancy  of  releasor,  294. 
Personal  injury  cases,  389. 

Reliance   on  physician's  opinion,  390. 

Mistake  as  to  nature  or  extent  of  injuries,  391. 
Settlement  and  compromise  of  litigation,  392. 
Settlement  and  division  of  estate,  393. 
Settlements  between  trustees  and  'beneficiaries,  394. 
Remedy  against  fraud  at  law  and  in  equity,  395. 
Restoration  or  tender  of  consideration  received,  396. 
Ratification  and  estoppel,  397. 

RELIANCE, 

On  false  representations,  essential  to  right  of  rescission,  110. 

Representations  as  inducement  to  contract,  111. 

No  rescission  where  party  relies  on  ihis  own  investigation,  121. 
On  antecedent  or  continuing  representations,  73. 
On  physician's  opinion  in  personal  injury  cases,  390,  391. 

RELIEF, 

In  suits  for  rescission  or  cancellation,  see  Decree. 

RELIGIOUS    SOCIETIES, 

Revocability  of  subscriptions  in  aid  of,  353, 

REMAINDERS, 

Relief  in  equity  against  improvident  sales  of,  174. 

REMEDY  AT  LAW, 

Adequate,  precluding  rescission  in  equity,  645-649, 

RENEWAL, 

Of  contract,  after  rescission,  how  effected,  706. 

RENTAL  VALUE  OP  PROPERTY, 

False  representations  as  to,  83. 
Allowance  of,  on   rescission  of  sale,  441. 

On  rescission  of  exchange,  442. 
Accounting  for,  on  rescission  of  sale,  634. 
Setting  off  improvements  against,  636. 

REPAIRS, 

Allowance  of  opportunity  for,  before  rescission,  194. 
Allowance  of  cost  of,  on  rescission  of  sale  of  land,  636. 

REPEATING  FALSE  INFORMATION, 
Responsibility  for,  94. 

REPORTS, 

Corporate,  responsibility  for  false  statements  in,  96. 

REPRESENTATIONS, 

See  False  Representations. 

REPUDIATION, 

Of  contract,  as  ground  of  rescission,  6. 
By  refusal  of  performance,  202. 
Anticipatory  breach  of  contract,  203. 
By  declared  intention  not  to  perform,  204. 
Impossibility  of  performance,  208-211. 
By  non-payment  of  consideration,  214. 
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REPUDIATION— Continued, 

By  failure  to  i^ay  or  deliver  installment,  215. 
By  delay  in  performance,  216-220. 
Of  contract  procured  by  duress,  225. 
Of  contracts  by  infants,  284,  304. 
Of  release  or  settlement,  for  fraud,  382,  397. 
Of  lease  of  real  property,  402. 
Of  liability  on  insurance  policy,  490. 
RESCISSION, 
Defined,  1. 

In  Roman  and  modern  civil  law,  2. 
To  what  classes  of  obligations  applies,  3. 
Voidability  as  essential  to,  4. 
Distinguisbed  from  breacb  of  contract,  5. 

From  abandonment  or  repudiation  of  contract,  S. 

From  forfeiture,  7. 
By  substitution  of  new  contract,  8. 

Modification  or  alteration  of  contract,  9. 
By  novation,  10. 

Distinguished  from  reformation  of  contract,  11. 
The  converse  of  specific  performance,  12. 
Parol  rescission  of  written  contract,   13. 
Grounds  required  to  support,  14. 
Statutory  grounds  for,  15. 

In  California,  Montana,  Oklahoma,  North  and  South  Dakota,  16. 

In  Georgia,  17. 

In  Alabama,  18. 

In  Louisiana,  19. 
On  account  of  fraud,  20-58. 
For  fraudulent  concealment,  58-67. 
Por  false  representations,  68-126. 
For  mistake,   127-155. 

Mistake  of  law,   147-153. 
For  inadvertence,  145. 
For  accident  or  surprise,  156. 
For  want  or  failure  of  consideration,  157-163. 
For  inadequacy  of  consideration,  169-17(1. 
For  deficiency  in  quantity  or  quality,  177-195. 
For  failure,  refusal,  or  impossibility  of  performance,  196—220. 
For  duress,  226. 
For  undue  influence,  239. 

Of  contracts  and  conveyances  by  insane  persons,  254-276. 
Of  deeds  and  contracts  made  while  intoxicated,  277-2S2. 
Of  contracts  made  by  infants,   284,  304. 
Illesal  and  immoral  contracts,  313-;j25. 
Cannot  be  declared  or  demanded  on   Sunday,   .324. 
Bankruptcy   or  insolvency  as  ground  for,  326-331. 
Principles  of,  applied  to  various  classes  of  contracts,  332. 

Executed  and  executory  contracts,  .'!."2. 

Government   and  municipal  contract,  333. 

Maritime  contracts,  334, 

Contracts  of  brokerage  and  agency,  335-341. 

Suretyship  and  guaranty,   342. 

Partnerships,  343. 

Engagement  to  marry,  344. 

Marriage  as  executed  contract,  345. 

Subscriptions  for  corixirate  stock,  34(5-352. 

Subscriptions  to  charities  and  business  enterprises,  353. 

Contracts  for   work   or   hire   of  services,   354. 
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RESCISSION— Continued, 

Tenure  of  office,  public  and  private,  355. 

Resolutions  and  contracts  of  directors,  356. 

Contract  of  rescission  may  be  rescinded,  357. 
Of  licenses  with  reference  to  real  estate,  3t)'J-379. 
Of  contracts  of  release,  compromise,  and  settlement,  3S2. 
Of  promissory  notes  and  bills,  398-405. 
Of  contracts  for  sale  or  exchange  of  realty,  414^42. 
Of  judicial  sales  and  sales  at  auction,  443-455. 
Of  leases  of  real  property,  456-4(>6. 
Of  sale  or  lease  of  mining  properties,  467-474. 
Of  policies  of  insurance,  475-^496. 
Of  gifts  and  donations,  497-511. 
Reservation  of  right  or  option  to  rescind,  512-520. 

Validity  and  effect  of  reservation,  512. 

Mode  of  rescission,  513. 

Notice  of  rescission,  514. 

Stipulation  limiting  time   to  rescind,   515. 

Mutual  or  unilateral  right,  516. 

Contingencies   giving  right  to  rescind,  517. 

Building  and  construction  contracts,  518. 

Agreement  to  take  back  unsold  goods,  519. 

Rescission  for  unsatisfactory  performance,  520. 
By  mutual  consent  of  parties,  521-535. 
Time  for  rescission,  doctrine  of  laches,  536-547. 
Persons  entitled  to  rescind,  549-557. 

Parties  and  privies,  549. 

Creditors,  550. 

Heirs   and   representatives,   551. 

Parties  jointly  interested,  552. 

Not  parties  in  default,  55-'!.  554. 

Parties  in  pari  delicto,  555-557. 
Conditions  precedent  to,  558-576. 
Acts  constituting  or  evidencing,  578-582. 
Entire  or  partial,  583-589. 

General  rule,  583. 

Beneficial  and  onerous  parts  of  contract,  584. 

Separable  or  divisible  contracts,  585. 

Delivery  or  performance  in  installments,  586. 

Part  of  property  sold  by  purchaser,  587. 

Option  for  partial  rescission,  588. 

Offer  and  acceptance  of  partial  rescission,  588. 

Power  to  decree  partial  rescission,  589. 
Waiver  of  right  to  claim,  590-607. 
Estoppel  to  claim,  608,  609. 
Ratification  as  preventing,  010-614. 
Restitution  or  restoration  of  status  quo,  616-637. 
Effect  of  intervening  rights  of  third  persons,  638-642. 
Actions  or  suits  for,  jurisdiction  and  form  of  remedy,  643. 

Parties  to   actions,  657-663. 

Pleading  and  practice,  664-675. 

Burden  of  proof  and  evidence,  676-684. 

Judgment  or  decree,  685-699. 
Operation  and  effect  of,  700-706. 

Revesting  of  title,  701. 

Possession  and  disposal  of  subject-matter,  702. 

Recovery  or  repayment  of  consideration,  703. 

Action   on   rescinded   contract,    704. 
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RESCISSIOX-Continued, 

Rights  of  action  based  on  rescission,  705. 
Revival  or  renevcal  of  contract,  70C. 

RESERVATION, 

Of  right  to  rescind  contract,  512-520. 

RESIGNATION, 

Of  office,  public  or  private,  right  of,  355. 
Of  trustee  of  express  trust,  366. 

RESOLUTORY  CONDITIONS, 
Rescission  by  operation  of,  19. 

RESTITUTIO  IN  INTEGRUM, 

In  case  of  rescission  for  mistake,  127. 

On  avoidance  of  contracts  of  insane  persons,  276. 

On  avoidance  of  contracts  made  while  intoxicated,  282. 

On  disaffirmance  of  infants'   contracts,  310,   311. 

On  revocation  of  license,  379. 

Principles  and  practice  of,  2,  616—037. 

Restoration  of  former  status  in  general,  616. 

Necessity  of  tender  or  restoration  of  property,  617. 

Where  restoration  is  impossible,  CIS. 

Property  accidentally  destroyed  or  lost,  619. 

ProiJerty  sold  or  pledged  to  third  persons,  620. 

Exception  as  to  what  rescinding  party  is  entitled  to  hold,  621. 

Exception  as  to  property  entirely  worthless,  622. 

Effect  of  refusal  to  accept  return,  023. 

To  whom  restoration  or  tender  to  be  made,  624. 

Time  to  make  or  offer  restitution,  625. 

Mode,  sufficiency,   and  extent  of  restoration,  626. 

I'ayment  or  tender  of  value  in  lieu  of  property,  627. 

Holding  property  subject  to  demand  or  order,  628. 

Resale  of  goods  for  seller's   account,  629. 

Reconveyance  of  land,  <.i30. 

Restoration  of  possession  of  land,  631. 

Liability  for  interest  on  money  received,  6.32. 

For  waste  or  deterioration  of  property,   033. 
Accounting  for  rents  or  rental  value,  0.'!4. 
Allowance  for  cost  of  keeping  and  of  restoration,  635. 

For  improvements  and  repairs,  O.'iC. 

For  taxes  and  incumbrances  paid,  637. 
Offer  of,  in  bill  or  complaint  for  rescission,  672. 
Provision   for,  in  judgment  or  decree,  <;s8. 

Securing,  by  granting  lien  on  land,  694. 

To  defendant,  697. 

RESTORATION, 

Of  money  or  property  on  rescission  of  contract,  616-637. 

See,  generally.   Restitutio  In   Integrum. 
Offer  of,  in  bill  or  complaint  for  rescission,  672. 
Provision  for,  in  judgment  or  decree,  688. 

Securing,  by  granting  lien  on  land,  694. 

To  defendant,  097. 

RESTRAINT, 

Physical,  duress  by,  228. 
Of  goods,  as  duress,  229. 
Duress   by  imprisonment,   233. 

By  threats  of  prosecution,  2.34. 

RESTRAINT  OF  TRADE, 

Voidability  of  contracts  effecting,  319. 
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RETURN, 

Of  defective  or  inferior  articles  purchased,  177-195. 
Express  agreement  giving  privilege  of,  187. 
Privilege  of,  if  not  satisfied,  192. 
Barred  by  acceptance  and  use  of  article,  195. 
As  constituting  or  evidencing  rescission,  579. 
Of  money  or  property  on  rescission  of  contract,  616-637. 
See,  in  detail.  Restitutio  In  Integrum. 

REVIVAL, 

Of  contract,  after  rescission,  hove  effected,  706. 
REVOCATION, 

Of  licenses,  369-381. 

Of  gifts  and  donations,  497-511. 

Of  donations  causa  mortis,  509,  510. 
RIGHT  OF  WAY, 

License  for,  revocability  of,  376. 
ROMAN  LAW, 

Doctrines  of  rescission  in,  2. 

Rescission  for  lesion  beyond  moiety,  176. 

Redhibitory  defects,  179. 

SALES, 

Fraud  as  ground  of  rescission,  20-57. 

Fraudulent  substitution  of  subjects  of,  29. 

To  insolvent  purchaser  not  intending  to  pay,  31. 

Betvyeen  persona  in  fiduciary  or  confidential  relations,  dO. 

Fraudulent  concealment  as  ground  for  rescission,  oS-67. 

Rule  of  caveat  emptor,  61. 

Concealment  of  latent  defects,  64. 

Concealments  by   purchasers,  (iU,   67. 

Rescission  for  false  representations,  08-120. 

Puffing  or  exaggerated  praise  not  fraudulent,  85. 

Improvident,  relief  against,  170. 

Of  expectancies  and  remainders,  inadequate  consideration,  174. 

Rescission  for  deficiency  in  quantity  or  quality,  177-195. 

Sales  by  sample,  1S2. 

Sale  "with  all  faults,"  183. 

Sale  by  producer  or  manufacturer,  189. 

Sale  of  property  for  specified  use,  190. 

Sale  with  privilege  of  return  if  not  satisfied,  192. 
Rescission  for  failure  or  refusal  of  performance,  196-220. 

Destruction   or  perishing  of  subject-matter,  209. 

Sale  of  subject-matter  to  third  party,  211. 

Failure  to  deliver  or  pay  for  installments,  215. 

Delay  in  performance,  216-220. 
Rescission  of,  on  bankruptcy  of  purchaser,  328,  329. 

Executory  and  option  sales,  328. 

Conditional  sales,  329. 
Of  personal  property,  rescission  of,  406-413. 

By  agreement  of  parties,  406. 

For  cause,  407. 

Fraud  and  misrepresentations,  408. 
By   purchaser,   409. 

Sales  of  corporate  stock,  410. 

Non-payment  of  price,  411. 

Sale  in  installments,  412. 

Conditional  sales,  413. 
Of  mines  or  mining  property,  rescission  of,  467^74. 
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SALES— Continued, 

Agreement  to  take  back  unsold  goods,  519. 
Resumption   of  possession  as  rescission  of  sale,  5."1. 
Time  for  rescinding,   reasonable  promptness  required,  542. 
Conditinns  precedent  to  rescission  of,  558-576. 
Rescission   of,   entire'  or   partial,   583-58!). 

Separable  or  divisible  contracts,  .585. 

Delivery  in  installments,  580. 
Of  subject-matter  of  contract,  as  waiving  right  to  rescind,  598. 
Restoration  of  money  or  property  on  rescission  of,  616-6.37. 

Holding  property  subject  to  seller's  demand,   628. 

Resale  of  goods  for  seller's  account,  629. 
Rights  of  third  persons  preventing  rescission  of,  038—642. 

Sales  of  personal  property,  641. 

SAMPLE, 

Sales  by,  right  of  rescission  in  case  of,  182. 

SATISPACTIOX, 

Sale  of  property  warranted  to  give,  privilege  of  return  if  not  satis- 
fied, 192. 
Want  of,  as  ground  for  rescission  under  reserved  right,  520. 

SCIENTER, 

As  an  element  of  actionable  fraud,  24. 

When  necessary  element  of  fraudulent  misrepresentations,  102-107. 

SCRIVENERS, 

Mistakes  of,  as  ground  for  rescission,  137. 

SEAL, 

Does  not  prevent  parol  rescission  of  contract,  13. 

SEAWORTHINESS, 

Warranty  of,  in  charter  parties,  334. 
Rescission  for  breach  of,  334. 

SECRET  DEFECTS, 

Concealment  of,  as  fraud,  64. 

Investigation  to  discover,  required,  when,  118. 

SELF-DECEPTION, 

Acquiescence  in,  when  fraudulent,  65. 

SENILE  DEMENTIA, 

Effect  of,  on  validity  of  deeds  and  contracts,  267. 

SEPARABLE  CONTRACTS, 
Partial  rescission  of,  585. 

SERVICE, 

Of  notice  of  rescission,  575. 

SETTLEAIENTS, 

In  consideration  of  maintenance  and  support,  rescission  of,  for  fail- 
ure of  consideration,  108. 
Procured  by  undue  influence,  239. 
Of  claims  by  infants,  voidability  of,  204. 
In  trust,  revocation  of,  35&-36S. 
Rescission   of,   for  fraud,   .'-182. 

Settlement  and  compromise  of  litigation,  3^2. 

Settlement  and  division  of  estates,  393. 

Settlements  between  trustees  and  beneficiaries,  394. 

SHERIFFS'  SALES, 
See  Judicial  Sales. 
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SHIPS, 

Statement  as  to  speed  of,   is  expression  of  opinion,  not  representa- 
tion, 76,  334. 
Sale  of,  "with  all  faults,"  183,  334. 
Rescission  of  contracts  for  sale  or  hire  of,  3.'j4. 

SICKNESS, 

As  rendering  person  susceptible  to  undue  influence,  247,  253. 
Donations  causa  mortis  made  during,  509. 
Survival  and  recovery  of  donor,  510. 

SIGNATURE, 

Forged,  fraud  practised  by  use  of,  25. 

To  instrument,  obtaining  by  fraud,  see  Fraud. 

Negligence  of  party  in  signing  without  reading,  52-56. 

Obtained  by  misreading  instrument,  57. 

Obtained  by  physical  force,  228. 

Obtained  by  guiding  hand  of  unconscious  person,  268. 

To  note  or  bill,  obtained  by  fraud,  399-405. 

SIGNING  INSTRUMENT  WITHOUT  READING, 
As  precluding  relief  against  fraud,  52. 
When  omission  excusable,  53-57. 
Releases  and  settlements,  384,  385. 
Promissory  notes  and  bills,  401. 

SMUGGLING, 

Voidability  of  contracts  for,  318. 

SOLVENCY, 

False  representations  as  to,  97-99. 

In  corporation  reports  and  statements,  96. 
SOUTH  DAKOTA, 

Statutory  grounds  for  rescission  in,  16. 
SPANISH  LAW, 

Nullity  and  rescission  under,  2. 

SPECIFIC  PERFORMANCE, 

As  the  converse  of  rescission,  12. 

SPECIFICATIONS, 

Mistakes  in  estimating  on,  as  ground  for  relief,  142. 

SPECULATIVE  PURCHASES, 

Rescission  for  failure  of  consideration,  167. 

SPENDTHRIFT  TRUSTS, 

Revocation  of,  for  want  of  consideration,  157. 

STAKEHOLDER, 

Reclaiming  money  deposited  with,  on  bet  or  wager,  316, 

STATES, 

Rescission  of  contracts  with,  333. 

STATUS  QUO, 

Restoration  of,  on  rescission,  616-637. 

STATUTE  OF  FRAUDS, 

Voidability  of  contracts  contrary  to,  318. 

STATUTE  OF  LIMITATIONS, 

Application  of,  to  proceedings  for  rescission,  653. 

STATUTES, 

Specifying  grounds  for  rescission  of  contracts,  15-19. 
Contracts  prohibited  by,  voidability  of,  318. 
Violations  of  Sunday  laws,  324. 
Usurious  contracts,  325. 
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STIFLING  PROSECUTIONS, 
Contracts  for,  voidable,  321. 
STOCK, 

False  representations  as  to  assessability  of,  71. 
Purchase   of,  by  infants,   when  voidable,  292. 
Rescission  of  subscriptions  for,  340-.j52. 
Purchase  and  sale  of,  rescission,  410. 

STOCKHOLDERS, 

Purchasing  shares  from  directors ;    constructive  frauds,  51. 

STOLEN  GOODS, 

Rescission  of  sale  of,  for  want  of  consideration,  165. 

STRANGERS, 

Responsibility  for  false  representations  by,  93. 
Admissibility  of  plea  of  duress  by,  224,  235. 

SUBJECT-MATTER  OF  CONTRACT, 

Mistake  as  to,   as  ground  for  rescission,  139. 

Mistake  as  to  existence  of,  139. 

Mistake  as  to  identity  of,  140. 

Mistake  as  to  price  or  value   of,  141. 
Non-existence  or  destruction  of,  as  ground  for  rescission,  160,  209. 
Sale  of,  to  third  party,  justifying  rescission,  211. 
Restoration  of,   on  rescission,   616-637. 

SUBSCRIPTIONS, 

For  corporate  stock,  rescission  of,  346-3.52. 
Release  or  withdrawal,  346. 
For  fraud  or  false  representations,  347. 

Representations  by  officers,  agents,  promoters.  34S. 
False  statements  in  prospectus,  349. 
False  statements  as  to  other  subscriptions,  350. 
Promissory    representations,   351. 
Expressions  of  opinion,  351. 
Effect  of  bankruptcy  or  insolvency  of  company,  352. 
For  charitable  and  business  enterprises,  353. 

SUBSTITUTION, 

Fraudulent,  of  one  instrument  for  another,  28. 
As  to  subject  of  purchase  and  sale,  29.  199. 
In  case  of  releases  and  settlements,  383. 
Promissory  notes  and  bills,  400. 

SUICIDE, 

Threat  to  commit,  as  duress,  231. 

SUIT, 

Threat  of,  not  duress,  232. 

Compromise  and  settlement  of,  when  voidable,  392. 

Institution  of,  as  equivalent  to  notice  of  rescission.  576. 

To  reco\er  property,  as  constituting  rescission,  578. 

Bringing,  as  waiver  of  right  to  rescind,  612. 

For  rescission,  offer  of  restitution  as  condition  precedent  to,  625. 

Jurisdiction  and  form  of  remedy,  643-656. 

Application  of  statute  of  limitations,  653. 

Venue  of  action,  656. 

Parties  plaintiff  and  defendant,  657-663. 

I'lradiug  and  practice,  664-675. 

Burden  of  proof  and  evidence,  676-684. 
Judgment  or  decree,   685-099. 
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SUIT— Continued, 

After  rescission  or  cancellation,  703-705. 
For  recovery  of  consideration  paid,  703. 
No  action  on  rescinded  contract,  704. 
Recovery  of  damages  for  rescission,  705. 

SUNDAY, 

Voidability  of  contracts  made  on,  324. 

SUPPORT  AND  MAINTENANCE, 

Grants  in  consideration  of,   rescission  of,  108. 
Made  by   insane  grantor,   256. 

SUPPRESSIO    VERI, 

When  constitutes  fraud,  5S-67. 

SUPPRESSION  OF  TRUTH, 

When  constitutes  fraud,  58-67. 
SURETY, 

Plea  of  duress  against  principal,  when  available  to,  224. 

Insane  person  cannot  bind  himself  as,  2.54. 

For  infant,  released  by  disaflirmance  of  contract,  312. 

Rescission  of  contract  of  suretyship,  342. 

SURPRISE, 

As  ground  for  rescission,  156. 

SURRENDER, 

Of  insurance  policy  for  cancellation,  491-495. 
Of  evidences  of  title,  as  evidencing  rescission,  580. 

TARE, 

Allowance  for,  in  sales  of  commodities,  193. 

TAX  SALES, 

Jurisdiction  of  equity  to  annul,  444. 
Vacating  for  irregularities,  452. 

TAX  TITLES, 

Fraudulent  representations  as  to  existence  or  validity  of,  71. 
Cancellation  of,  443-455. 

TAXES, 

Paid   by  purchaser,  allowance  of,  on  rescission  of  sale,   637. 

TELEGRAM, 

Mistake  in  transmission  of,  as  ground  for  relief,   186. 

TENDER, 

Of  performance,  as  condition  precedent  to  rescission,  5C4. 
Of  restoration  of  money  or  property,  on  rescission,  616-637. 

See,  in  detail,  Restitutio  In  Integrum. 
To  whom  to  be  made,  624. 
As  condition  precedent  to  suit  to  rescind,  625. 
Tender  of  value  in  lieu  of  specific  property,  627. 
Waived  by  refusal  of  other  party  to  accept,  623. 
Mode,  sufficiency,  and  extent  of,  626. 
Allegation  of,  in  biU  for  rescission,  672. 

THEATERS  AND  SHOWS, 

Tickets  of  admission  to,  as  licenses  or  contracts,  380. 
Damages  for  expulsion  from,  or  refusal  of  admission,  380. 

THIRD  PERSONS, 

False  representations  by,  when  binding  on  contracting  party,  93. 
Responsibility  for  repeating  information  derived  from,  94. 
Representations  to,  communicated  to  plaintiff,  95. 
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THIRD  PERSONS— Continued, 

Financial  status   of,    responsibility   for  representations   as   to,  99. 

Plea  of  duress  by,  224,  285. 

Purchasing  from  grantee  of  insane  grantor,  258. 

Validity  of  contracts  made  for  infants  by,  300. 

Intervening  rights  of,  preventing  rescission,   638-642. 

General  rule,  638. 

Contracts   for   benefit   of  third   persons,   639.  v 

Bona  fide  purchasers  for  value,  640. 

Sales  of  personal  property,  641. 

Assignee  of  purchase-money  notes,  642. 

THREATS, 

Duress  by,  231. 

Threatening  civil  suit  or  foreclosure,  232. 

Threatening  arrest  or  prosecution,  234. 

Prosecution  of  near  relatives,  235. 
By  governmental  or  municipal  officers,  236. 
Pressure  by  means  of,  as  undue  influence,  241. 

TIMBER, 

On  land  sold,  misrepresentations  as  to,  ground  for  rescission,  426. 
Cut  by  purchaser,  charge  for,  on  accounting  on  rescission,  633. 

TIME, 

Of  making  misrepresentations,  as  affecting  right  of  rescission,  73. 

Continuing  representations,  73. 

Representations  made  long  before  contract,  73. 
Of   performance    of   contract,    failure   in   respect   to,    as    groundl   for 
rescission,   216-220. 

When  time  is  of  the  essence,  216. 

Failure  to  pay  or  deliver  at   stipulated  time,  217. 

Unreasonable   delay  in  delivery   or  performance,  218. 

Waiver  or  extension   of  time,   219. 

Effect  of  fixing  penalty  for  delay,  220. 
Lapse  of,  as  bearing  on  question  of  duress,  223. 
For  disaffirmance  of  contract  by  infant,  307,  308. 

During  minority,  307. 

After  attaining  majority,  308. 
To  exercise  reserved  right  of  rescission,  515. 
For  rescinding  contracts,   in  general,  536-548. 

Reasonable  promptness   required,  536. 

When  time  begins  to  run,  538. 

What  constitutes  laches,  541. 

Circumstances  explaining  or  excusing  delay,  544. 

Effect  of  change  in  circumstances,  545. 

Change  in  value  of  property  affected,  545. 
Where  no  loss  results  from  delay,  546. 

Premature    attempt   to   rescind,    548. 
To  offer  restitution,  on  rescission,  025. 

TITLE, 

Representations  as  to,  when  fraudulent  in   law,  71. 
Mistake  as   to,   as  ground  for  rescission,   143. 
Unsatisfactory,  as  ground  for  rescinding  land  purchase,  192. 
Want  or  defect  of,  as  ground  for  rescission,  427—430. 
Acquired  at  judicial  sale,  rule  of  caveat  emptor,  -145. 
Alleging  defects  of,  in  bill  or  complaint,  6(i9. 
Revesting  of,  on  rescission  or  cancellation,  701. 

TOXICOMANIA, 

As  a  form  of  insanity ;    voidability  of  deeds  and  contracts,  272. 
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TRADE, 

Validity  of  contracts  of  infants  engaging  in,  288. 
Contracts  in  restraint  of,  voidability  of,  319. 

TRANSFERS, 

Of  property  in  consideration  of  maintenance  and  support,  rescission 
of,  for  failure  of  consideration,  168. 
TRET, 

Allowance  for,  in  sales  of  commodities,  193. 
TRIAL, 

Of  suit  for  rescission  or  cancellation,  675. 
Functions  of  court  and  jury,  675. 
TRUSTEES, 

Duty  of,  in  dealing  with  beneficiaries,  constructive  fraud,  40. 
What  constitutes  fiduciary  relationship,  41. 

Exertion  of  undue  influence  by,  249. 

Settlements  with  beneficiaries,  when  voidable,  394. 

Validity  of  gifts  to,  505. 

As  parties  to  suits  for  rescission,  662. 

TRUSTS, 

Revocation  of,  358-368. 

Revocability  in  general,  358. 

Absence  of  power  of  revocation,  359. 

Effect  of  mistake,  360. 

Fraud,  deception,   and  undue  influence,  361. 

Want  of  independent  advice,   362. 

Deeds  testamentary  in  character,  363. 

Trusts  in  bank  deposits,  364. 

Revocation  by  consent  of  all  parties,  365. 

Resignation  by  trustee,  366. 

Termination  by  failure  of  beneficiaries,  367. 

Antenuptial  agreements,  368. 

ULTRA  VIRES, 

As  defense  to  action  for  false  representations,  75. 
As  ground  for  rescission  of  contracts,  '.'>-0. 

UNCON  SCIOUSNES  S, 

Precludes  binding  assent  to  contract  or  deed,  268. 
Effect  of  stuporous  or  comatose  condition,  268. 
Immediately  preceding  death,  269. 
Caused  by  intoxication,  278. 

UNDUE  INFLUENCE, 
Definitions  of,  237. 

Statutory  definitions,  16-18. 
Duress  and  fraud  distinguished  from,  238. 
As  ground  for  rescission  or  cancellation,  239. 

Combined  with  inadequacy  of  consideration,  173. 
Fraudulent  or  unfair  purpose  essential  to,  240. 
Acquisition  and  exertion  of,  241. 
Effectiveness  of,  must  be   shown,  242. 
Influence  based  on  gratitude  and  affection,  243. 
Benefit  or  want  of  independent  advice,  244. 
Time  of  exerting,  with  reference  to  gift  or  grant,  245. 
Degree  or  measure  of,  required,  246. 
Age  and  infirmity  of  grantor  or  donor,  247. 
Temporary  or  permanent  mental  weakness  of  subject,  248. 
Confidential  relations  of  parties,  240. 

Attorney   and   client,   250. 
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UXDUE  INFLUENCE— Continued, 

Husband  and  wife,  2.'31. 

Parent  and  child,  252. 
Burden  of  proof  and  evidence  of,  253. 
Promissory  note  obtained  by,   403. 
Avoiding  lease  procured  by,  457. 
Revoking  or  setting  aside  gift  procured  'by,  504. 

Gifts   to   fiduciaries  or  trustees,   505. 

Gifts  between  parent  and  child,  506. 
Waiver  of  right  to  rescind  for,  593. 
Allegation  of,  in  bill  or  complaint,  666. 
Trial  of  issue  of,  by  court  or  jury,  675. 
Burden  of  proof  as  to,  677. 
Admissibility  of  evidence  as  to,  681. 
Sufficiency  of  evidence  to  prove,  682. 

UNILATERAL  MISTAKE, 

As  ground  for  rescission,  128. 

Induced  by  fraud  of  other  party,  129. 
Taken  advantage  of  by  other  party,  130. 
Attributable  to  negligence  or  inattention,  131. 
In  case  of  promissory  notes,  400—402. 

UNITED  STATES, 

Rescission  of  contracts  made  with,  333. 

USE, 

Particular,  property   purchased  for,  warranty  of  fitness  or  quality, 

190,  191. 
Of  property  acquired  under  contract,  as  waiving  right  to  rescind,  599. 

USURY, 

Exaction  of,  as  ground  for  rescission,  171. 
Rescission  of  usurious  contracts  in  general,  325. 

VALUE, 

Statements  as  to,  when  constitute  false  representations,  79. 

When  expressions  of  opinion,  70,  SO. 

Knowledge  or  means  of  estimating  value,  81. 

One  party  possessing  exclusive  knowledge,  S2. 

Facts  stated  as  basis  for  estimate.  .S.'!. 

Statement  of  previous  cost  or  price,  84. 

Puffing  and  exaggerated  praise,  8.3. 

Statements  as  to  future  value  or  profit,  86. 
Mistake  as  to,  as  ground  for  rescission,  141. 

Of    consideration    received,    depreciation    of,    as    ground    for    rescis- 
sion, lf(4. 
Inadequacy  of  consideration  as  ground  for  relief,  169-176. 
Representations  as  to,  on  sale  of  real  estate,  424. 

VARIANCE, 

Rules  as  to,  in  actions  for  rescission,  680. 

VENDOR  AND  PURCHASER, 

Fraud  as  ground  for  rescission  of  contract,  20-57. 
Purchase  by  insolvent,  intending  not  to  pay,  31. 
Sales  between  persons  in  fiduciary  relations,  40. 
Rule   of   caveat  emptor,   61. 

Concealments  by  purchasers,  when  fraudulent,  66,  67. 
Fraudulent  misrepresentations  as  between,  68-126. 
Rescission  for  mistake  as  to  title,  143. 

For  mistake  as   to  quantity   of  laud   conveyed,   144. 

For  inadequacy  of  consideration,  169-176. 
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VENDOR  AXI>  PtIRCHASEll— Continued, 

For  non-performance,  106. 

For   refusal   to   perform,   202. 

Breach  of  condition  for  payment  in  installments,  215. 

Time  of  tlie  essence  of  tlie  contract,  216. 
Modification  of  agreement  between,  414. 
Rescission  by  mutual  consent,  417. 
Rescission  as  between,  in  general,  418. 
Fraud  and   false   representations,   419—426. 
Failure  or  defect  of  title,  427-436. 
Rescission  'by  vendor  for  nou-pnyraent,  439,  440. 
Rights  and  duties  of,  on  rescission,  441. 
Exchange  of  properties,  rescission  of,  442. 
In  case  of  judicial  sales,  443. 
Waiver  of  right  to  rescind  contract,  590-607. 

By  estoppel  or  ratification,  610-614. 
Mutual  restoration  on  rescission  of  sale,  616-687. 

Reconveyance  of  land,   630. 

Restoration  of  possession,  631. 

Liability  for  waste,  633. 

Accounting  for  rents  or  rental  value,  634. 

Allowance  for  improvements  and  repairs,  636. 

Allowance  for  taxes  and  incumbrances  paid,  637. 
Rights  of  third  persons  preventing  rescission  as  between,  638-642. 
Proceedings  for  rescission  as  between,  643—656. 
Alleging  defects  of  title  in  bill  or  complaint,  669. 

VENTE  A  REMERE, 

Law  of,  in  Louisiana,  416. 

VENUE, 

Of  actions  for  rescission  or  cancellation,  656. 

VERBAL  MISREPRESENTATIONS, 

Not  merged  in  written  contract,  74. 
Unless  specially  excluded,  74. 

VIGILANCE, 

To  be  exercised  to  prevent  or  detect  fraud,  39. 

Want  of,  as  ground  for  refusing  ri'lief,  39. 

Rule,  as  to  persons  in  fiduciary  relations,  40. 
Want  of,  in  signing  instrument  without  reading  it,  52-56. 
Doctrine  of  caveat  emptor,  61. 
To  discover  latent  defects,  64. 
To  avoid  being  cheated  by  false  representations,  113. 

Degree  of  care  and  prudence  required,  123. 

VOIDABLE  AND  VOID  CONTRACTS, 
Rescission  of,  4. 
Effect  of  duress,  225. 
Insanity  of  contracting  party,  255. 
Intoxication  of  party,  281. 
Contracts  made  by  infants,  284. 
Illegal  and  immoral  contracts,  313-325. 
Waiver  of  right  to  rescind,  590-607. 
Estoppel  to  rescind.  608,  609. 
Ratification,   610-614. 
Cancellation  of  instrument  void  on  its  face,  651. 

WAGERING  CONTRACTS, 
A'oidability  of,  316. 
Black  Resc. — 112 
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WAIVER, 

Of  right  to  complain  of  false  representations  not  embodied  in  written 

contract,  74. 
Of  faults  or  defects  in  articles  purchased,  195. 
Of  stipulation  as  to  time  of  performance,  219. 
Of  defense  of  duress,  225. 

Of  right  to  rescind  or  cancel  insurance  policy,  47S. 
Of  notice  for  cancellation  of  insurance  policy,  481. 
Of  notice  of  rescission,  571. 

Of  right  of  rescission  or  cancellation  in  general,  590-607. 
General   rules,   590. 
Knowledge  of  rights  essential,  591. 
KnoAvledge  at  time  of  making  contract,  592. 
Freedom   from   duress   or  disaliility,  593. 
Recognition  of  contract  as  subsisting,  .")!J4. 
Accepting  and  retaining  benefits,  505. 
Acts  or  assertions  of  ownership,  506. 
Contracts  for  sale  of  land,  597. 
Sale  or  ofl'er  to  sell  property,  59S. 
Use  or  change  of  condition  of  property,  599. 
Impairment  or  destruction  of  property,  599. 
Possession   or  use  for  testing,   600. 
Making  payments,  601. 

Obtaining  indulgence  or  extension  of  time,  602. 
Demand  or  acceptance  of  payment  or  security,  603. 

Waiver  of  default  or  delay  in  payment,  604. 
Permitting  continuance  of  work  under  contract.  605. 
Acceptance  of  partial   or   faulty  performance,   606. 
Estoppel  to  claim   ri'.^cission,   608,  609. 
Ratification,  610-613. 
Effect  of  waiver  or  ratification,  614. 
Evidence  of  waiver,  615. 

WANT   OF   CARE, 

On  part  of  injured  party,  as  defense  against  charge  of  deceiving  by 

false  representations,  113-12(j. 
Mistake   resulting  from,  not  remediable.  131. 
In   executing  release   or  settlement,  384. 
In  signing  promissory  note,   401. 
On  part  of  purchaser  at  judicial  sale,  445. 

WANT  OF  CONSIDERATION, 

Rescission  of  contracts  on  account  of,   157. 

WAR, 

Existence  of,  as  ground  for  cancelling  charter  party,  334. 

WARRANT  OP  ATTORNEY, 

Given  by  infant,  validity  of,  293. 

WARRANTY, 

Breach  of,  distinguished  from  fraud,  23. 

Of  quantity  or  quality,   rescission  for  breach  of,  185. 

Seller's  fraud  or  knowledge  of  unsoundness,  ISO. 

Agreement  for  return  if  defective,  187. 

Warranty  against  future  defect  or  failure,  ISS. 

Implied,  in   sale  by  manufacturer  or  producer,  189. 

Implied,  on  sale  of  property  for  specified   use,  190. 
Express  warranty  of  fitness,   101. 
Breach   of,   as  ground   for  rescLssion,   212. 
Of  seaworthiness,  rescission  for  breach  of,  334. 
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WASTE, 

Liability  of  purchaser  for,  on  rescission  of  sale,  633. 

"WITH  ALL  FAULTS," 

Rescission  in  case  of  sales  so  made,  183. 

WORTHLESS  PROPERTY, 

Need  not  be  returned  on  rescission  of  contract,  622. 

WRIT  OP  POSSESSION, 

Grant  of,  in  decree  for  rescission,  693. 

WRITTEN  CONTRACTS, 

May  be  rescinded  by  parol,  13. 
Parol  notice  of  rescission  of,  573. 
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